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RULES 


OF  THE 


BOARD  OF   PARDONS 


1.  The  regular  meetings  of  the  board  shall  be  held  on 
the  second  Monday  of  January,  April,  July,  and  October  of 
each  year. 

2.  Special  meetings  may  be  called  by  the  Governor  at 
any  time  when  the  exigencies  of  any  case  demand  it,  notice 
thereof  being  given  to  each  member  of  the  board. 

3.  No  application  for  the  remission  of  a  fine  or  forfeiture, 
or  for  a  commutation  of  sentence  or  pardon,  shall  be  con- 
sidered by  the  board  unless  presented  in  the  form  and 
manner  required  by  the  law  of  the  State,  **  approved  Feb- 
ruary 20,  1875." 

4.  In  every  case  where  the  applicant  has  been  confined  in 
the  State  prison,  he  or  she  must  procure  a  written  certifi- 
cate of  his  or  her  conduct  during  such  confinement,  from 
the  warden  of  said  prison,  and  file  the  same  with  the  secre- 
tary of  this  board,  on  or  before  the  day  of  hearing. 

5.  All  oral  testimony  offered  upon  the  hearing  of  any 
case  must  be  presented  under  oath,  unless  otherwise  directed 
by  a  majority  of  the  board. 

6.  Action  by  the  board  upon  every  case  shall  be  in  pri- 
vate, unless  otherwise  ordered  by  the  consent  of  all  the 
members  present. 

7.  After  a  case  has  once  been  acted  upon  and  the  relief 
asked  for  has  been  refused,  it  shall  not,  within  twelve 
months  thereafter,  be  again  taken  up  or  considered  upon 
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any  of  the  grounds  specified  in  the  original  application, 
except  by  the  consent  of  all  the  members  of  the  board. 

8.  In  voting  upon  any  application  the  roll  of  members 
shall  be  called  by  the  secretary  of  the  board,  in  the  follow- 
ing order : 

First.  The  Attorney-general. 

Second.  The  Junior  Associate  Justice  of  the  Supreme 
Court. 

Third.  The  Senior  Associate  Justice. 

Fourth.  The  Chief  Justice. 

Fifth.  The  Governor. 

Each  member,  when  his  name  is  called,  shall  declare  his 
vote  "for"  or  "against"  the  remission  of  the  fine  or  for- 
feiture, commutation  of  sentence,  pardon  or  restoration  of 
citizenship. 


RULES 


OF 


THE  SUPREME  COURT 

OF  THE  STATE  OF  NEVADA. 


'    [The  following  rules,  as  amended  and  revised,  are  to  take  effect  on  the  first  Monday 
of  September,  1879,  and  thereupon  all  rules  heretofore  made  shall  be  abrogated.] 


RULE  I. 

1.  Applicants  for  license  to  practice  as  attorneys  and 
counselors  will  be  examined  in  open  court  on  the  first  day 
of  the  term. 

2.  The  Supreme  Court,  upon  application  of  the  district 
judge  of  any  judicial  district,  will  appoint  a  committee  to 
examine  persons  applying  for  admission  to  practice  as  attor- 
neys and  counselors  at  law.  Such  committee  will  consist  of 
the  district  judge  and  at  least  two  attorneys  resident  of  the 
district. 

The  examination  by  the  committee  so  appointed  shall  be 
conducted  and  certified  according  to  the  following  rules : 

The  applicant  shall  be  examined  by  the  district  judge  and 
at  least  two  others  of  the  committee,  and  the  questions  and 
answers  must  be  reduced  to  writing. 

No  intimation  of  the  questions  to  be  asked  must  be  given 
to  the  applicant  by  any  member  of  the  committee  previous 
to  the  examination. 

The  examination  shall  embrace  the  following  subjects: 

1.  The  history  of  this  State  and  of  the  United  States; 

2.  The  constitutional  relations  of  the  State  and  FederaJ 
governments; 

3.  The  jurisdiction  of  the  various  courts  of  this  State  and 
of  the  United  States; 

4.  The  various  sources  of  our  municipal  law; 

5.  The  general  principles  of  the  common  law  relating  to 
property  and  personal  rights  and  obligations; 
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6.  The  general  grounds  of  equity  jurisdiction  and  princi- 
ples of  equity  jurisprudence; 

7.  Eules  and  principles  of  pleadings  and  evidence; 

8.  Practice  under  the  civil  and  criminal  codes  of  Nevada; 

9.  Remedies  in  hypothetical  cases; 

10.  The  course  and  duration  of  the  applicant's  studies. 

3.  The  examiners  will  not  be  expected  to  go  very  much 
at  large  into  the  details  of  these  subjects,  but  only  suffi- 
ciently so,  fairly  to  test  the  extent  of  the  applicant's  knowl- 
edge and  the  accuracy  of  his  understanding  of  those  sub- 
jects and  books  which  he  has  studied. 

4.  When  the  examination  is  completed  and  reduced  to 
writing,  the  examiners  will  return  it  to  this  court,  accom- 
panied by  their  certificate  showing  whether  or  not  the  appli- 
cant is  of  good  moral  character  and  has  attained  his 
majority,  and  is  a  bona  jfide  resident  of  this  State;  such  cer- 
tificate shall  also  contain  the  facts  that  the  applicant  was 
examined  in  the  presence  of  the  committee;  that  he  had  no 
knowledge  or  intimation  of  the  nature  of  any  of  the  ques- 
tions to  be  propounded  to  him  before  the  same  were  asked 
by  the  committee,  and  that  the  answers  to  each  and  all  the 
questions  were  taken  down  as  given  by  the  applicant  with- 
out reference  to  any  books  or  other  outside  aid. 

5.  The  fee  for  license  must  in  all  cases  be  deposited  with 
the  clerk  of  the  court  before  the  application  is  made,  to  be 
returned  to  the  applicant  in  case  of  rejection. 

RULE  II. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the 
statement  settled  (if  there  be  one)  thirty  days  before  the 
<;ommencement  of  a  term,  the  transcript  of  the  record  shall 
be  filed  on  or  before  the  first  day  of  such  term. 

RULE  m. 

1.  If  the  transcript  of  the  record  be  not  filed  within  the 
time  prescribed  by  Rule  II,  the  appeal  maybe  dismissed  on 
motion  during  the  first  week  of  the  term,  without  notice. 
A  cause  so  dismissed  may  be  restored  during  the  same  term, 
upon  good  cause  shown,  on  notice  to  the  opposite  party; 
and  unless  so  restored  the  dismissal  shall  be  final,  and  a 
bar  to  any  other  appeal  from  the  same  order  or  judgment. 

2.  On  such  motion,  there  shall  be  presented  the  certifi- 
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cate  of  the  clerk  below,  under  the  seal  of  the  court,  certi- 
fying the  amount  or  character  of  the  judgment;  the  date  of 
its  rendition;  the  fact  and  date  of  the  filing  of  the  notice 
of  appeal,  together  with  the  fact  and  date  of  service  thereof 
on  the  adverse  party,  and  the  character  of  the  evidence  by 
which  said  service  appears;  the  fact  and  date  of  the  filing 
the  undertaking  on  appeal,  and  that  the  same  is  in  due 
form;  the  fact  and  time  of  the  settlement  of  the  statement, 
if  there  be  one;  and  also,  that  the  appellant  has  received  a 
duly  certified  transcript,  or  that  he  has  not  requested  the 
clerk  to  certify  to  a  correct  transcript  of  the  record;  or,  if 
he  has  made  such  request  that  he  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded. 

RULE  rv. 

1.  All  transcripts  of  record  in  civil  cases  shall  be  printed 
on  unruled  white  writing  paper,  ten  inches  long  by  seven 
inches  wide,  with  a  margin,  on  the  outer  edge,  of  not  less 
than  two  inches  wide.  The  printed  page,  exclusive  of  any 
marginal  note  or  reference,  shall  be  seven  inches  long  and 
three  and  one-half  inches  wide.  The  folios  embracing  ten 
lines  each,  shall  be  numbered  from  the  commencement  to 
the  end,  and  the  nuinbering  of  the  folio  shall  be  printed  on 
the  left  margin  of  the  page.  Small  pica  solid  is  the  smallest 
letter,  and  most  compact  mode  of  composition  allowed. 

2.  Transcripts  in  criminal  cases  may  be  printed  in  like 
manner  as  prescribed  for  civil  cases;  or,  if  not  printed, 
shall  be  written  on  one  side  only  of  transcript  paper,  six- 
teen inches  long  by  ten  and  one-half  inches  in  width,  with 
a  margin  of  not  less  than  one  and  one-half  inches  wide, 
fastened  or  bound  together  on  the  left  sides  of  the  pages  by 
ribbon  or  tape,  so  that  the  same  may  be  secured,  and  every 
part  conveniently  read.  The  transcript,  if  written,  shall 
be  in  a  fair,  legible  hand,  and  each  paper  or  order  shall  bo 
separately  inserted. 

3.  The  pleadings,  proceedings,  and  statement  shall  be 
chronologically  arranged  in  the  transcript,  and  each  tran- 
script shall  be  prefaced  with  an  alphabetical  index,  specify- 
ing the  folio  of  each  separate  paper,  order,  or  proceeding, 
and  of  the  testimony  of  each  witness;  and  the  transcript 
shall  have  at  least  one  blank  fly-sheet  cover. 
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4.  No  record  which  fails  to  conform  to  these  rules  shall 

be  received  or  filed  by  the  clerk  of  the  cotrt. 

» 

RULE  V. 

The  written  transcript  in  civil  causes,  together  with  suffi- 
cient funds  to  pay  for  the  printing  of  the  same,  may  be 
transmitted  to  the  clerk  of  this  court.  The  clerk,  upon  the 
receipt  thereof,  shall  file  the  same  and  cause  the  transcript 
to  be  printed,  and  to  a  printed  copy  shall  annex  his  certifi- 
cate that  the  said  printed  transcript  is  a  full  and  correct 
copy  of  the  transcript  furnished  to  him  by  the  party;  and 
said  certificate  shall  be  prima  facie  evidence  that  the  same 
is  correct.  The  said  printed  copy  so  certified  shall,  also  be 
filed,  and  constitute  the  record  of  the  cause  in  this  court, 
subject  to  be  corrected  by  reference  to  the  written  transcript 
on  file. 

RULE  VI. 

The  expense  of  printing  transcripts,  on  appeal  in  civil 
causes  and  pleadings,  affidavits,  briefs,  or  other  papers  con- 
stituting the  record  in  original*  proceedings  upon  which  the 
case  is  heard  in  this  court,  required  by  these  rules  to  be 
printed,  shall  be  allowed  as  costs,  and  taxed  in  bills  of  costs 
in  the  usual  mode. 

RULE  VII. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript  from  the  court  below,  either  party  may  suggest 
the  same,  in  writing,  to  this  court,  and  upon  good  cause 
shown,  obtain  an  order  that  the  proper  clerk  certify  to  the 
whole  or  part  of  the  record,  as  may  be  required,  or  may 
produce  the  same  duly  certified,  without  such  order.  If 
the  attorney  of  the  adverse  party  be  absent,  or  the  fact  of 
the  alleged  error  or  defect  be  disputed,  the  suggestion,  ex- 
cept when  a  certified  copy  is  produced  at  the  time,  must  be 
accompanied  by  an  affidavit  showing  the  existence  of  the 
error  or  defect  alleged. 

RULE  VIII. 

Exceptions  or  objections  to  the  transcript,  statement,  the 
undertaking  on  appeal,  notice  of  appeal,  or  to  its  service  or 
proof  of  service,  or  any  technical  exception  or  objection  to 
the  record  affecting  the  right  of  the  appellant  to  be  heard 
on  the  points  of  error  assigned,  which  might  be  cured  on 
suggestion  of  diminution  of  the  record,  must  be  taken  at 
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the  first  term  after  the  transcript  is  filed,  and  must  be  noted 
in  the  written  or  the  printed  points  of  the  respondent,  and 
filed  at  least  one  day  before  the  argument,  or  they  will  not 
be  regarded. 

RULE  IX. 

Upon  the  death  or  other  disability  of  a  party  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit 
by  suggestion  in  writing  to  the  court  on  the  part  of  such 
representative,  or  any  party  on  the  record.  Upon  the  entry 
of  such  suggestion,  an  order  of  substitution  shall  be  made 
and  the  cause  shall  proceed  as  in  other  cases. 

RULE  X. 

1.  The  calendar  of  each  term  shall  consist  only  of  those 
causes  in  which  the  transcript  shall  have  been  filed  on  or 
before  the  first  day  of  the  term,  unless  by  written  consent 
of  the  parties;  provided,  that  all  civil  cases  in  which  the 
appeal  is  perfected,  and  the  statement  settled,  as  provided 
in  Rule  II,  and  the  transcript  is  not  filed  before  the  first 
day  of  the  term,  may  be  placed  on  the  calendar,  on  motion 
of  the  respondent,  upon  the  filing  of  the  transcript. 

2.  When  the  transcript  in  a  criminal  cause  is  filed,  after 
the  calendar  is  made  up,  the  cause  may  be  placed  thereon 
at  any  time,  on  motion  of  the  defendant. 

3.  Causes  shall  be  placed  on  the  calendar  in  the  order  in 
which  the  transcripts  are  filed  with  the  clerk* 

RULE  XI. 

1.  At  least  six  days  before  the  argument,  the  appellant 
shall  furnish  to  the  respondent  a  printed  copy  of  his  points 
and  authorities,  and  within  two  days  thereafter  the  respond- 
ent shall  furnish  to  the  appellant  a  written  or  printed  copy 
of  his  points  and  authorities. 

2.  On  or  before  the  calling  of  the  cause  for  argument 
each  party  shall  file  with  the  clerk  his  printed  points  and 
authorities,  together  with  a  brief  statement  of  such  of  the 
facts  as  are  necessary  to  explain  the  points  made. 

3.  The  oral  argument  may,  in  the  discretion  of  the  court, 
be  limited  to  the  printed  points  and  authorities  filed,  and  a 
failure  by  either  party  to  file  points  and  authorities  under 
the  provisions  of  this  rule,  shall  be  deemed  a  waiver  by 
such  party  of  the  right  to  orally  argue  the  cause. 

4.  No  more  than  two  counsel  on  a  side  will  be  heard  upon 
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the  oral  argument,  except  by  special  permission  of  the 
court,  but  each  defendant  who  has  appeared  separately  in 
the  court  below,  may  be  heard  through  his  own  counsel. 

5.  At  the  argument,  the  court  may  order  printed  briefs  to 
be  filed  by  counsel  for  the  respective  parties  within  such 
time  as  may  then  be  fixed. 

6.  In  criminal  cases  it  is  left  optional  with  counsel  either 
to  file  written  or  printed  points  and  authorities  or  briefs. 

RULE  xn. 

In  all  cases  where  a  paper  or  document  is  required  by 
these  rules  to  be  printed,  it  shall  be  printed  upon  similar 
paper,  and  in  the  same  style  and  form  (except  the  number- 
ing of  the  folios  in  the  margin)  as  is  prescribed  for  the 

printing  of  transcripts. 

RULE  xrti. 

Besides  the  original,  there  shall  be  filed  ten  copies  of  the 
transcript,  briefs  and  points  and  authorities,  which  copies 
shall  be  distributed  by  the  clerk. 

RULE  XIV. 

All  opinions  delivered  by  the  court,  after  having  been 
finally  corrected,  shall  be  recorded  by  the  clerk. 

RULE  XV. 

All  motions  for  a  rehearing  shall  be,  upon  petition  in 
writing,  and  presented  within  ten  days  after  the  final  judg- 
ment is  rendered,  or  order  made  by  the  court,  and  publica- 
tion of  its  opinion  and  decision,  and  no  argument  will  be 
heard  thereon.  No  remittitur  or  mandate  to  the  court  below 
shall  be  issued  until  the  expiration  of  the  ten  days  herein 
provided,  and  decisions  upon  the  petition,  except  on  special 
order. 

RULE  XVI. 

Where  a  judgment  is  reversed  or  modified,  a  certified  copy 
of  the  opinion  in  the  case  shall  be  transmitted,  with  the  re- 
mittitur, to  the  court  below. 

RULE  XVII. 

No  paper  shall  be  taken  from  the  court  room  or  clerk's 
oflSce,  except  by  order  of  the  court,  or  of  one  of  the  justices. 
No  order  will  be  made  for  leave  to  withdraw  a  transcript 
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for  examination^  except  upon  written  consent  to  be  filed 

with  the  clerk. 

RULE  xvni. 

No  writ  of  error  or  ceHiorari  shall  be  issued,  except  upon 
order  of  the  court,  upon  petition,  showing  a  proper  case  for 
issuing  the  same, 

RULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufficient  bond  or  undertaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sheriff,  it  shall  operate  as  a 
supersedeas.  The  bond  or  undertaking  shall  be.  substan- 
tially the  same  as  required  in  cases  on  appeal. 

RULE  XX. 

The  writ  of  error  shall  be  returnable  within  thirty  days, 
unless  otherwise  specially  directed. 

RULE  XXI. 

The  rules  and  practice  of  this  court  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applicable,  to  pro- 
ceedings upon  a  writ  of  error. 

RULE  XXII. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 
from  the  date  of  the  judgment,  order,  or  decree  which  is 
sought  to  be  reviewed,  except  under  special  circumstances. 

RULE  xxm. 
Appeals  from  orders  granting  or  denying  a  change  of 
venue,  or  any  other  interlocutory  order  made  before  trial, 
will  be  heard  at  any  regular  or  adjourned  term,  upon  three 
days'  notice  being  given  by  either  appellant  or  respondent, 
when  the  parties  live  within  twenty  miles  of  Carson.  When 
the  party  served  resides  more  than  twenty  miles  from  Car- 
son, an  additional  day's  notice  will  be  required  for  each 
fifty  miles,  or  fraction  of  fifty  miles,  from  Carson. 

RULE  XXIV. 

In  all  cases  where  notice  of  a  motion  is  necessary,  unless 
for  good  cause  shown  the  time  is  shortened  by  an  order  of 
one  of  the  justices,  the  notice  shall  be  five  days. 
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THE  STATE  OF  NEVADA,  Respondent,  v.  J.  W.  RO- 
VER, Appellant. 

Hecord  in  Criminal  Case. — The  record  in  a  criminal  case  consists  only  of 
such  matter  as  is  required  by  sections  450  and  480  of  the  criminal  prac- 
tice act.     (1  Comp.  Laws,  2075,  2105.) 

Idem — Clerk's  Fees. — ^A  clerk,  in  preparing  a  transcript  on  appeal,  is  only 
entitled  to  receive  pay  for  copying  such  papers,  documents  and  state- 
ments as  are  provided  for  by  said  sections. 

Power  of  Court  to  Grant  a  New  Trial. — The  supreme  court  has  the  power 
to  grant  a  new  trial  in  a  criminal  case,  although  not  asked  for  by  the 
defendant.     (State  v.  Hover,  10  Nev.  388,  affirmed. ) 

Statement  ot  Defendant  on  Preliminary  Examination — How  Taken 
AND  when  Admissible  in  Evidence. — The  committing  magistrates  may 
select  clerks  to  write  out  the  testimony  taken  on  preliminary  examina- 
tion; and  when  the  provisions  of  the  law  for  taking  such  testimony  have 
been  complied  with,  the  statement  then  made  by  defendant  is  admissible 
in  evidence  against  him  upon  the  trial  of  the  case. 

Prosecuting  Witness — When  Allowed  to  give  His  Reasons  for  Filing 
A  Complaint  against  the  Defendant. — When  the  defendant,  on  his 
preliminary  examination,  makes  a  statement  accusing  the  prosecuting 
witness  of  the  commission  of  the  crime  for  which  the  defendant  is  after- 
wards indicted:  Hetd,  that  the  prosecuting  witness  may,  upon  the  trials 
give  in  evidence  the  declarations  of  third  persons  made  to  him  prior  to 
the  filing  of  the  complaint,  for  the  purpose  of  explaining  his  conduct  to 
the  jury.  (By  Hawley,  C.  J. ) 
Vol.  XIIL— 2. 


18         State  of  Nevada  v.  Eoveb.     [Sup.  Ct. 

m  ^■^^^™  "  '  '        '        --■»■■  »^»^^  ■■         ■■■■■■  ■  I  iiM^iiMBiii  ■  ■■■ 

Argument  for  Appellant; 

Orders  Made  on  Sunday — Authority  or  Court. — ^The  provisions  of  the 
statutes  of  this  state  (1  Comp.  L.  955)  authorizing  the  court  "to  receive 
a  verdict  or  discharge  a  jury"  carries  with  it  the  power  to  have  the  ver- 
dict recorded,  and  authorizes  the  court  to  make  such  other  orders  as  may 

be  incident  to  the  power  given,  such  as  designating  a  day  when  it  would 

« 

pronounce  judgment  upon  the  verdict. 

Refusal  of  an  Instruction  Already  Given  in  Substance  by  the  Court  is 
NOT  Error.     (State  v.  O'Connor y  11  Nev.  416,  affirmed.) 

Instruction  on  Circumstantial  Evidence — Meaning  of  Words  "Abso- 
lutely Incompatible.  " — The  court  refused  to  give  the  following  instruc- 
tion: "In  order  to  justify  the  inference  of  legal  guilt  from  circumstantial 
evidence,  the  existence  of  the  inculpatory  facts  must  be  absolutely 
incompatible  with  the  innocence  of  the  accused,  and  incapable  of  ex- 
planation upon  any  other  reasonable  hypothesis  than  that  of  his  guilt:" 
Heldf  that  the  words  "absolutely  incompatible,"  as  contained  in  the 
instruction,  imply  that  the  proof  of  defendant's  guilt  must  be  established 
beyond  the  possibility  of  a  doubt,  and  for  that  reason  the  court  did  not 
err  in  refusing  the  instruction. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  defendant  was  convicted  of  murder  in  the  first  degree. 
The  facts  appear  in  the  opinion. 

T.  W.  W,  Davies,  for  Appellant. 

I.  The  court  erred  in  denying  the  defendants  motion  to 
be  discharged  on  the  ground  of  former  jeopardy.  ( The  State 
V.  Mover,  10  Nev.  388;  ITie  People  v.  Webb,  38  Cal.  479;  Ex 
parte  Maxwell,  11  Nev.  4l8;  cases  cited  in  petitioner's 
brief:  11  Nev.  420;  O'Leary  v.  People,  4  Parker  Cr.  187; 
State  V.  Brannon,  55  Mo.  63;  State  v.  Pitts,  57  Mo.  85.) 

II.  The  court  erred  in  admitting  the  paper  purporting  to 
be  the  statement  of  the  defendant  on  his  preliminary  ex- 
amination before  the  committing  magistrate.  (1  Comp. 
Laws.  1778-1786.) 

III.  The  court  erred  in  permitting  the  witness  McWorthy 
to  detail  conversations  and  statements  of  other  persons  not 
under  oath. 

IV.  The  court  erred  in  giving  the  instruction  of  its  own 
motion  concerning  ^'provocation,"  and  concerning  ** murder 
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Argument  for  Bespondent. 

in  the  second  degree."     (People  v.  MuTn^ay,  41  Cal.  67;  Bule 
4,  Wills  Oir.  Ev.  171;  Eule  2,  Burrill  on  Cir.  Ev.) 

V.  The  recording  of  the  verdict,  asking  the  jury  if  the 
verdict  as  recorded  was  their  verdict,  fixing  a  time  at  which 
the  time  for  pronouncing  sentence  would  be  set,  remanding 
the  defendant  to  the  custody  of  the  sheriflf,  and  adjourning 
court,  were  all  judicial  acts  not  authorized  by  law  to  be 
done  on  Sunday,  which  is  a  non-judicial  day.  {Ready. 
Commonwealth,  22  Gratt.  924.) 

VI.  If  any  error  intervenes  in  the  proceedings,  it  is  pre- 
sumed to  be  injurious.  The  prisoner  is  entitled  to  stand 
upou  his  strict  legal  rights,  and  to  be  tried  according  to 
law.  {People  Y.  Williams,  18  Cal.  187;  People  y.  Ibarra,  17 
Id.  171.) 

W.  S.  Bonnijield,  also  for  Appellant. 

John  R,  Kittrelly  attorney-general,  and  Wm.  Cain,  for 
Bespondent. 

I.  The  Court  did  not  err  in  admitting  the  statement  of  J. 
W.  Bover,  made  before  the  examining  magistrate.  (1  Green- 
leaf  on  Ev.,  sees.  201,^  218,  224;  1  Phillips  on  Ev. ,  sees.  442, 
445,  446;  State  v.  Lamb,  28  Mo.  218.) 

II.  The  court  did  not  err  in  allowing  the  witness  Mc Wor- 
thy to  answer  the  question:  **  What  caused  or  induced  you 
to  make  the  complaint  that  Eover  had  murdered  Sharp  ?" 
(1  Greenleaf  on  Ev.,  sec.  218.) 

III.  Such  evidence  is  not  hearsay,  but  original  and  ma- 
terial evidence.  (1  Greenleaf  on  Ev.,  sec.  100, 101;  1  Whar- 
ton Cr.  Law,  sec.  663;  1  Philips  on  Ev.,  sec.  139,  note; 
Bacon's  Abr.,  Vol.  3,  629,  630;  State  y.  Fox,  25  N.  J.  566; 
People  V.  Thea,  8  Cal.  538;  Carico  v.  Commonwealth,  7  Bush. 
Ky.  124.) 

IV.  The  degree  of  murder  need  not  be  designated  in  the 
indictment.  {People  v.  King,  27  Cal.  507;  People  v.  NicJiol, 
34  Id.  211;  State  v.  Evf,  12  Nev.  140.) 

V.  Instruction  number  two  asked  by  defendant,  is  errone- 
ous. {People  V.  Dick,  32  Cal.  215;  People  v.  Cronin,  S4  Id. 
201;  People  v.  Murray,  41  Id.  67.) 
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Opmion  of  the  Ck>iiit — ^Hawley,  C.  J. 

By  {he  Court,  Hawlet,  C.  J. : 

When  the  transcript  on  appeal  in  this  case  was  filed  in 
this  court  it  contained  over  eight  hnndred  pages.  Upon 
the  oral  aignment  it  was  ascertained  that  the  clerk,  at  the 
reqnest  of  counsel,  had,  with  other  irrelevant  matter,  in- 
serted all  the  testimony  sabmitted  at  the  trial,  although  not 
embodied  in  any  bill  of  exceptions. 

At  the  close  of  the  argument  we  made  an  order  that  the 
transcript  be  returned  to  the  clerk  of  Washoe  county,  with 
instructions  to  eliminate  therefrom  all  matters  contained 
therein  that  were  not,  by  the  provisions  of  sections  450  and 
480  of  the  criminal  practice  act  (1  Compiled  I/aws,  2075, 
2105)  made  part  of  the  record  in  a  criminal  case.  It  came 
back  with  only  one  hundred  and  fifteen  pages,  and  still  con- 
tains an  affidavit  made  by  T.  W.  W.  Davies,  of  counsel  for 
appellant,  setting  forth  what  is  claimed  to  have  been  an 
irregularity  upon  the  part  of  the  counsel  for  the  state  in  his 
closing  argument  to  the  juiy,  and  the  instructions  given  to 
the  jury  by  the  court  of  its  own  motion. 

These  ought  not  to  have  been  included  in  the  transcript, 
because  not  embodied  in  any  bill  of  exceptions. 

After  what  has  been  said  by  this  court  in  The  State  v. 
Fai'sha,  8  Nev.  137;  State  v.  Bums,  8  Id.  251;  State  v. 
Huff,  11  Id.  17;  State  v.  LarUn,  11  Id.  314;  State  v. 
Raver,  11  Id.  343;  State  v.  Ah  Mooh,  12  Id.  369;  and  State 
V.  Sam  Mills,  12  Id.  401,  there  is  certainly  no  excuse  in 
incumbering  the  transcript  on  appeal  with  any  matter  not 
authorized  by  sections  450  and  480  of  the  criminal  practice 
act.  If  the  couniy  clerks  will  remember  that  it  is  their  duty 
not  to  insert  anything  in  the  transcript,  whether  asked  for 
by  counsel  or  not,  except  as  provided  for  by  said  sections, 
and  that  they  are  not  entitled  to  any  pay  for  services  per- 
formed in  copying  papers,  documents  or  statements  that 
are  not  made  any  part  of  the  record  in  a  criminal  case,  they 
would  hereafter  save  themselves  some  trouble  and  the  coun- 
ties considerable  expense,  to  say  nothing  of  the  unnecessary 
task  so  often  imposed  upon  this  court  of  sifting  the  tare 
from  the  wheat  and  expelling  the  chaff  from  the  transcript. 
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The  points  made  by  appellant's  counsel,  that  are  based 
upon  the  record,  will  be  noticed  in  their  regular  order: 

1.  The  question  of  jeopardy  and  the  power  of  the  court 
to  grant  a  new  trial,  although  not  asked  for  by  the  defend- 
ant, is  settled  by  the  former  decision  in  this  case,  (State  v. 
Rover,  10  Nev.  388.) 

2.  The  court  did  not  err  in  admitting  the  voluntary  state- 
ment of  the  defendant  as  taken  down  on  his  preliminary 
examination  before  Job  Davis,  a  justice  of  the  peace  in 
Humboldt  county.  The  justices  of  the  peace  can  select 
clerks  ad  libitum  to  perform  the  clerical  labor  of  writing  out 
the  testimony  taken  upon  the  preliminary  examination,  but 
must  see  that  they  correctly  perform  the  duty.  In  this  case 
the  statement  was  written  by  clerks  under  the  direction  and 
in  the  presence  of  the  justice.  It  was  read  by  one  of  the 
clerks,  at  the  request  and  iu  the  presence  of  the  justice,  to 
the  defendant.  It  was  corrected  in  every  particular  desired 
by  the  defendant.  The  defendant,  before  making  the  state- 
ment, was  fully  advised  by  the  justice,  of  all  his  rights. 
In  short,  the  record  shows  that  sections  152, 154, 155  and  156 
of  the  criminal  practice  act  (1  Compiled  Laws,  1780,  1782, 
1783,  1784)  were  in  every  respect  fully  complied  with.  In 
the  absence  of  any  evidence  tending  to  show  that  the  wit- 
nesses were  not  excluded  pending  the  examination  of  de- 
fendant, as  provided  for  in  section  158  (1  Compiled  Laws, 
1786),  we  cannot  presume  that  the  justice  did  not  conform 
to  this  provision  of  the  statute.  The  interlineations  in  the 
statement  were  satisfactorily  explained  and  the  missing  por- 
tions of  the  certificate  properly  accounted  for  and  supplied. 
The  provisions  of  the  law  respecting  the  manner  in  which 
the  statement  of  defendant  may  be  taken  having  been  com- 
plied with,  the  statement  was  admissible  in  evidence  against 
the  defendant,  upon  the  trial  of  the  case,  under  the  general 
principles  applicable  to  the  admissibility  of  confessions. 
(1  Greenl.  on  Ev.,  sees.  216,  224;  1  Phil,  on  Ev.,  535;  2 
Id.  242;  State  v.  Lamb,  28  Mo.  218;  De  Foe  v.  People, 
22  Mich.  224;  People  v.  Kelley,  47  Cal.  125.)  The  time  of 
introducing  the  statement  was  optional  with  the  counsel 
for  the  prosecution. 
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3.  The  prosecuting  witness,  Mc Worthy,  after  testifying 
that  he  came  from  the  camp  where  the  homicide  had  been 
committed  to  Clark  and  Osburn's  Station,  and  had  gone 
from  there  to  Mill  City  and  to  Winnemucca,  where  he  made 
a  complaint  before  a  justice  of  the  peace,  accusing  Eover  of 
the  murder  of  I.  N.  Sharp,  was  asked  by  counsel  for  the 
State :  *'  What  caused  or  induced  you  to  make  this  complaint 
against  Eover?"    He  answered,  among  other  things,  as  fol- 
lows:  **By  inquiries   and  from  what  Eover  told  me   that 
Sharp  said  he  was  going  to  Wright's  ranch.     When  I  in- 
quired for  him  at  Osburn's  ranch  Mr.  Clark  stood  there, 
and  after  Mr.  Osburn  saying  he  had  not  seen  him,  Mr. 
Clark  he  says:  *  I  just  came  from  Wright's  ranch,  and  I  do 
not  think  he  is  there.'    Mrs.  Osburn  then  says:   'That  man 
Eover  has  murdered  him;'  and  I  says:  'I  guess  not;  he  was 
too  cowardly — wouldn't  murder  anything.'    Mrs.   Osburn 
says:  *It  is  cowards  that  do  such  things.'"    The  portions 
of  this  answer  particularly  complained  of  by  appellant — 
viz:  the  declarations  of  Mrs.  Osburn — were,  upon  motion, 
stricken  out.     It  was  therefore  the  duty  of  the  juiy  to  dis- 
regard them,  without  any  special  instruction  from  the  court 
to  that  effect.     Where  testimony  is  stricken  out  it  is,  we 
believe,  the  usual  custom  for  courts,  in  the  trial  of  criminal 
cases,  to  instruct  the  jury  to  disregard  the  evidence,  and  it 
is  perhaps  the  better  practice,  out  of  abundant  caution,  to 
do  so;  but  the  appellant  has  no  cause  of  complaint  upon  this 
ground,  unless  he  affirmatively  shows  that  the  court,  upon 
request,  refused  to  so  instruct  the  jury.     The  court  did  not 
err  in  allowing  the  witness  Mc  Worthy,  in  answer  to  the 
question  asked  by  counsel,  to  detail  the  efforts  he  had  made 
to  learn  the  whereabouts  of  the  deceased.     The  defendant 
Eover,  in  his  voluntary  statement  before  the  committing 
magistrate,  had  accused  the  witness  Mc  Worthy  of  being  the 
murderer  of  Sharp,  and  the  jury  were  called  upon  to  deter- 
mine, among  other  things,  whether  this  accusation  was  true 
or  false.     The  declarations  of  third  persons  were  not  called 
out  by  the  prosecution  for  the  purpose  of  being  used  as 
evidence  against  Eover,  but  were  introduced  simply  for  the 
purpose  of  explaining  the  conduct  of  the  witness  Mc  Worthy, 
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SO  that  the  jury  might  determine  therefrom  whether  he  acted 
in  good  faith,  or  whether,  being  himself  the  real  murderer, 
he  had  falsely  made  the  charge  against  Bover,  for  the  pur- 
pose of  directing  the  attention  of  the  public  to  the  accused 
and  diverting  it  from  himself.  To  that  extent  it  was  proper 
for  the  witness,  in  detailing  the  steps  he  had  taken,  to  state 
what  answers  were  given  to  the  inquiries  made  by  him.  (1 
Greenl.  on  Ev.,  sees.  100,  101;  1  Whart.  Cr.  Law,  sec.  663; 
State  v.  Fox,  25  N.  J.  667.) 

4.  The  objections  urged  by  appellant's  counsel,  that  the 
court  erred  in  having  the  verdict  read  to  the  jury  and  re- 
corded on  Sunday,  and  in  discharging  the  jury  and  desig- 
nating a  day  upon  which  he  would  pronounce  judgment,  are 
wholly  untenable.  The  statutes  of  this  state  expressly  pro- 
vide that  the  courts  may  be  held  on  Sunday:  "To  receive  a 
verdict  or  discharge  a  jury."  (1  Compiled  Laws,  955.) 
When  the  verdict  is  given,  "  the  clerk  must  immediately 
record  it  in  full  on  the  minutes,  and  must  read  it  to  the  jury 
and  inquire  of  them  whether  it  be  their  verdict."  (1  Com- 
piled Laws,  2043.)  The  power  given  to  the  court  to  sit  on 
Sunday  to  receive  the  verdict,  necessarily  authorizes  it  to 
have  the  verdict  then  read  and  recorded,  to  discharge  the 
jiiiy,  and  make  such  other  orders  as  are  incident  to  the 
power  given  by  the  statute.  (McCo^^Jde  v.  Ilie  State;  14 
Ind.  39.) 

5.  The  court  did  not  err  in  refusing  to  give  the  second 
instruction  asked  by  defendant's  counsel.  It  reads  as  fol- 
lows: "In  order  to  justify  the  inference  of  legal  guilt  from 
circumstantial  evidence,  the  existence  of  the  inculpatory 
facts  must  be  absolutely  incompatible  with  the  innocence  of 
the  accused,  and  incapable  of  explanation  upon  any  other 
reasonable  hypothesis  than  that  of  his  guilt.  This  is  the 
fundamental  rule  by  which  the  relevancy  and  effect  of  cir- 
cumstantial evidence  must  be  estimated."  This  instruction 
is  copied  from  Wills  on  Circumstantial  Evidence,  149. 
Burrill  states  the  rule  correctly,  as  follows:  "The  evidence 
against  the  accused  must  be  such  as  to  exclude,  to  a  moral 
certainty,  every  hypothesis  but  that  of  his  guilt  of  the  of- 
fense imputed  to  him."    (Burrill  on  Cir.  Ev,,  737.)    He 
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says  the  rule  has  been  otherwise  stated  by  Wills,  and  with- 
out commenting  upon  the  difference  in  the  language  adds 
that  this  rule  ''is  the  great  test  rule  of  all  presumptive 
proof."  The  court  in  this  case  was  fully  justified  in  refus- 
ing the  instruction  upon  the  authority  of  The  State  v.  O'Con- 
nor, 11  Nev.,  416  on  the  ground  that  it  had  already  been 
given  in  substance  in  the  second  instruction  asked  by  the 
prosecution  (copied  from  People  v.  Croniii,  34  Cal.  194),  and 
the  first  instruction  asked  by  defendant  (copied  from  People 
V.  Dick,  32  Cal.  215). 

The  ruling  ought,  however,  to  be  sustained  upon  broader 
grounds.  The  words  "absolutely  incompatible,"  as  con- 
tained in  the  instruction,  in  their  usual  signification,  imply 
that  the  proof  of  defendant's  guilt  must  be  established 
beyond  the  possibility  of  a  doubt.  This  is  not  the  law. 
{State  V.  Ferguson,  9  Nev.  118;  State  v.  Nelson,  11  Id. 
340.)  ** The  law,"  as  was  said  by  the  Supreme  Court  of 
California  in  The  People  v.  Murray,  **  requires  that  the 
facts  shall  not  only  be  consistent  with  the  guilt  of  the  ac- 
cused, but  inconsistent  with  any  other  rational  conclusion. 
A  higher  degree  of  certainty  in  establishing  the  guilt  of 
the  accused,  by  means  of  circumstantial  evidence,  cannot 
be  required  without  rendering  such  evidence  valueless." 
(41  Cal.  67.) 

The  judgment  and  order  overruling  defendant's  motion 
for  a  new  trial  are  affirmed,  and  the  district  court  is  di- 
rected to  fix  a  day  for  carrying  its  sentence  into  execution. 

Beatty,  J.,  concurring: 

In  regard  to  the  third  point  discussed  in  the  foregoing 
opinion,  I  consider  it  doubtful  whether  the  record  shows 
satisfactorily  the  materiality  and  relevancy,  of  the  answers 
made  to  Mc Worthy's  inquiries  in  regard  to  the  deceased. 
But  I  am  satisfied  that  if  any  error  was  committed  in  admit- 
ting them,  it  could  not  possibly  have  injured  the  defend- 
ant. All  that  those  answers  (aside  from  those  that  were 
stricken  out)  had  any  tendency  to  prove  was  that  the 
deceased  had  not  been  seen  at  places  away  from  the  mining 
camp  subsequent  to  the  time  when,  according  to  the  de- 
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fendaut's  own  statement,  he  bad  seen  bim  killed  and  buried 
at  tbe  camp.  If  tbe  evidence  was  bearsay,  it  tended  only 
to  prove  a  fact  conceded  by  defendant — tbat  Sbarp,  tbe  de- 
ceased, bad  not  left  tbe  camp. 

I  concur  in  tbe  judgment  and  in  all  otber  particulars  in 
the  opinion  of  tbe  cbief  justice. 

Leonard,  J.,  baving  been  of  counsel  at  a  former  trial  of 
the  above  cause,  did  not  participate  in  tbe  foregoing  decis- 
ion. 


[No.  831.] 

BISHOP   AND    CAKPENTEE,    Respondents,    v.    JOHN 

STEWAET,   Appellant. 

Sale  op  Personal  Property — Verbal  Contract  by  Vendee  to  Pay  Debts 
OF  the  Vendor — Conditions  op  Sale. — One  McAvoy,  having  the  pos- 
session of  certain  personal  property,  and  being  indebted  to  B.  &  C.  in 
the  sum  of  six  hundred  dollars  and  to  S.  in  the  sum  of  four  hundred 
dollars,  agreed  to  let  S.  have  the  property  and  to  give  him  a  clear  title 
thereto  if  he  would  pay  the  debt  due  B.  &  C,  sell  the  property  and  from 
the  proceeds  take  out  the  debt  of  B.  &  C,  his  own  debt,  and  pay  the 
balance  to  McAvoy.  S.  agreed  to  this  contract,  provided  no  other  per- 
son had  any  claim  on  the  property  conveyed.  S.  took  possession  of  the 
property,  and  the  next  day  was  notified  that  McAvoy's  title  as  to  a  por- 
tion of  the  property  was  not  complete;  that  he  had  the  privilege  of 
making  his  title  perfect  by  paying  one  Goldstone  the  sum  of  three  hun- 
dred and  seventy  dollars.  Whereupon  he  either  made  an  effort  to  rescind 
the  contract  by  informing  B.  &  C.  that  he  would  not  pay  McAvoy's  in- 
debtedness to  them,  or  elected  to  consider  the  contract  rescinded  by  the 
terms  thereof;  but  retained  possession  of  all  the  property  after  full 
knowledge  of  Goldstone's  claim,  and  under  a  new  arrangement,  in  which 
B.  &  C.  did  not  participate,  he  paid  to  Goldstone  the  amount  due  him, 
and  took  a  bill  of  sale  for  the  property  from  both  McAvoy  and  Gold- 
stone: Held,  that  S.  could  not,  upon  this  state  of  facts,  avoid  the  pay- 
ment of  the  debt  of  six  hundred  dollars  to  B.  &  C. 

Contract — How  Rescinded. — A  party  cannot  rescind  a  contract  and  at  the 
same  time  retain  possession  of  the  consideration,  in  whole  or  in  part, 
which  he  has  received  under  it.     He  must  rescind  in  totOy  of  not  at  all. 

Insteuctions — ^When  not  Prejudicial. — Where,  upon  appellant's  own 
showing  of  facts,  the  judgment,  if  rendered  in  his  favor,  would  have  to 
be  reversed:  Held,  that  the  instructions  given  by  the  court,  even  if 
erroneous  and  contradictory,  could  not  have  prejudiced  the  appellant. 
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Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Eureka  County. 

The  facts  are  stated  in  the  opinion. 

Wreti  A  Thornton,  for  Appellant. 

I.  The  verdict  is  contrary  to,  and  unsupported  by,  the 
evidence,  and  is  against  law.  The  defendant  is  not  liable, 
because  if  his  promise  be  construed  to  pay  his  own  debt  to 
plaintiff  out  of  the  funds  or  goods  of  McAvoy,  or  to  pay 
McAvoy's  debt  to  plaintiffs  out  of  McAvoy's  goods,  there 
must  be  a  sufficient  existing  consideration  between  the 
plaintiffs  and  McAvoy  on  one  side,  and  the  defendant  on 
the  other.  If  McAvoy  had  no  title  certainly  the  considera- 
tion failed.  This  must  also  be  the  conclusion  in  the  other 
aspect  of  the  case,  viz:  that  the  promise  of  the  defendant 
to  the  plaintiff  and  McAvoy  was  upon  the  condition  that 
there  were  no  other  claims  against  the  team,  and  that  Mc- 
Avoy could  transfer  the  team  clear.  This  is  only  the  ex- 
pression of  what  the  law  would  imply;  the  fact  being  shown 
without  any  contradiction  that  both  the  express  and  the 
implied  condition  failed,  the  liability  failed  also.  It  is 
settled  that  upon  a  sale  of  personal  property,  a  warranty  of 
title  is  implied.  (1  Parsons  on  Con.,  456,  457.)  A  breach 
of  such  warranty  may  be  a  cause  of  action  in  itself,  or  may 
be  pleaded  in  defense  to  an  action  for  the  price.  (2  Kent's 
Com.,  i^p.  G51,  652,  653;  1  Story  on  Con.,  sec.  481,  p.  583.) 
The  reader  must  assume  the  burden  of  proof  showing  that 
the  title  of  the  adverse  claim  is  paramount.  {Scott  v.  Scott's 
Adm.,  2  A.  K.  Marsh.  (Ky.)  218;  Paijne  v.  Sodden,  4  Bibb. 
(Ky.)  304;  CJiandlerv.  JViggin8,4:B.  Monroe  (Ky.)  201.)  The 
question  whether  a  loss  of  the  property  by  process  of  law  was 
necessary  to  establish  a  failure  of  title,  is  immaterial  in  this 
case.  It  oould  only  arise  between  the  vendor  of  the  chattel 
and  an  adverse  claimant.  The  question  was  settled  by  the 
admission  of  Goldstone's  title  by  all  parties,  including  the 
plaintiffs,  and  its  purchase  by  the  defendant.  If  the  plaint- 
iffs had  been  the  vendors  of  the  team,  suing  for  its  price, 
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tbeir  admission  of  Goldsfcone's  paramount  title  would  have 
dispensed  with  the  necessity  of  further  proof.  Goldstono 
had  the  title  and  right  of  possession,  upon  default  of  pay- 
ment against  the  plaintiffs,  McAvoy  and  the  defendant. 
{Cardinal  v.  Edwards,  5  Nev.  36,  and  cases  cited.) 

II.  The  court  erred  in  the  second  instruction  to  the  jury, 
on  behalf  of  plaintiff.  The  words  **  rescind  the  contract," 
may  bear  either  of  several  instructions.  If  they  mean  that 
Stewart  could  not  escape  liability  on  his  promise  to  the 
plaintiffs,  whether  that  promise  was  absolute  or  conditional, 
the  instruction  is  erroneous.  If  they  mean  that  the  defend- 
ant could  not  acquire  the  paramount  title  of  Goldstone,  and 
thus  assert  a  failure  of  title  and  consideration  between  the 
plaintiffs  and  McAvoy  on  one  side,  and  himself  on  the  other, 
the  instruction  is  incorrect.  If  the  purchase  had  been 
fraudulent  as  between  the  defendant  and  McAvoy,  the 
plaintiffs  would  have  had  no  remedy.  They  had  no  lien  by 
mesne,  or  final  process,  at  the  time  of  sale.  If  it  should 
appear  that  the  plaintiffs  had  intended  to  exhaust  all  legal 
remedies  against  McAvoy,  yet  without  having  obtained  any 
lien,  their  loss  is  too  remote,  indefinite  and  contingent  to  be 
the  ground  of  an  action.  No  action  lies  in  their  favor  for 
the  infringement  of  such  a  shadowy  right.  (HutcJiins  v. 
Hutchiiis,  7  Hill  (N.  T.)  104;  Steveiison  v.  Neianham,  13 
C.  B.  E.  285;  Moran  v.  Dawes,  Hopkin's  Ch.  E.  365;  Pen- 
rod  V.  Mitchell,  8  Serg.  &  Eawle,  522;  Kelsey  v.  Murphy,  26 
Penu.  St.  78;  Yates  v.  Joyce,  11  Johns.  136;  LanJ)  v.  Stone, 
11  Pick.  527;  Wellington  v.  Small,  3  Gush.  145.)  The 
same  rule  in  regard  to  proof  of  failure  of  title,  or  breach  of 
warranty  of  title,  applies  to  both  real  and  personal  prop- 
erty. (McGary  v.  Hastings,  39  Cal.  360;  Bordwell  v.  Collie, 
45  N.  Y.  494;  Burt  v.  Dewey,  40  Id.  283;  Sweetman  v. 
Prince,  26  Id.  224;  Hamilton  v.  Cutts,  4  Mass.  349; 
Greenvavlt  v.  Davis,  4  Hill,  643;  St.  John  v.  Palirier,  5  Id. 
699.)  The  instructions  of  the  court  on  behalf  of  the  re- 
spective parties,  are  inconsistent  and  contradictory  upon  the 
real  issues  in  the  cause.  This  is  such  an  error  as  to  justify 
a  new  trial.     {People  v.  Valencia,  43  Cal.  552.) 
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HUlAouse  &  Davenport^  lot  respondents. 

I.  The  condition  which  is  claimed  by  appellant  to  have 
been  annexed  to  his  promise  to  McAtoj,  is  immaterial,  nn- 
der  the  circumstances  of  this  case  and  the  facts  proven 
therein,  for  the  reason  that  such  condition,  if  any  there  was, 
was  never  brought  to  the  knowledge  of  the  respondents 
until  after  they  had  acted  upon  the  promise  of  appellant  to 
McAvoj,  and  not  until  after  they  had  lost  the  opportunity 
of  securing  their  demand  against  McAvoy  by  allowing  Stew- 
art to  take  the  property  of  McAvoy  into  his  possession, 
which  was  done  immediately  upon  the  promise  of  Stewart, 
not  only  to  McAvoy,  but  also  to  respondents.  The  liability 
of  appellant  to  pay  the  claim  of  Bishop  &  Carpenter 
against  McAvoy  being  fixed,  appellant  could  not  relieve 
himself  from  such  liability  by  subsequently  rescinding  the 
contract,  even  though  he  had  a  right  to  rescind,  without 
notice  to  Bishop  &  Carpenter,  and  the  return  of  the  prop- 
erty to  its  original  position.  Appellant  could  not,  under 
the  law,  rescind  the  contract  after  respondents  had  acted 
on  the  promise  made  by  him  to  McAvoy  and  Carpenter. 
{Trimble  v.  Strotlm-y  25  Ohio  St.  378.)  The  promise  of 
Stewart  to  McAvoy  and  Carpenter  was  binding  upon  Stew- 
art. {Darkei^  v.  Bradley ^  42  N.  T.  316;  Barker  v.  BucJdm, 
2  Denio,  45.) 

II.  The  court  did  not  err  in  giving  the  instructions  asked 
for  by  respondents.  (Bohall  v.  Diller,  41  Cal.  533;  Purdy 
et  al.  V.  Bullard  ct  al.,  41  Id.  444;  Hilliard  on  Sales,  pp. 
262,  273,  278,  279;  Sweetman  v.  Prince,  62  Barb.  N.  T. 
267-69;  WatU  v,  IVhite,  13  Cal.  321;  Siaie  v.  McCauley,  15 
Id.  458;  52  N.  Y.  403.) 

III.  The  appellant  fails  entirely  to  show  any  defense  of 
any  kind  to  the  cause  of  action  sued  upon  by  plaintiffs. 
The  answer,  as  originally  filed,  only  denied  the  sale  and  the 
promise.  The  amendment  sets  up  a  conditional  promise, 
and  an  allegation  that  Goldstone  made  claim  to  the  prop- 
erty. The  only  cases  tljat  hold  a  vendee  can,  without  re- 
turning the  property  or  losing  it  at  law,  rescind  the  contract, 
is  in  cases  where  there  was  actual  fraud.  (42  Barb.  N.  Y. 
267.)    In  this  case  no  fraud  is  pleaded,  none  proven. 
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By  the  Court,  Leonard,  J. : 

On  and  before  the  twenty-second  day  of  November,  1875, 
one  John  McAvoy  was  indebted  to  respondents,  who  were 
copartners,  in  the  sum  of  six  hundred  dollars,  for  barley 
.  and  hay  sold  and  delivered.  On  the  thirtieth  day  of  No- 
vember, 1875,  respondents  commenced  this  action,  and  in 
addition  to  the  above  facts,  alleged  in  their  complaint  that 
on  the  twenty-second  day  of  November,  1875,  McAvoy, 
above-named,  sold  and  delivered  to  defendant  certain  teams, 
to  wit :  ten  horses  and  their  harness,  and  three  wagons,  for 
which  defendant,  at  the  same  time  and  place,  agreed  with 
plaintiffs  and  McAvoy,  to  pay  plaintiffs  on  the  following  day 
the  sum  of  six  hundred  dollars,  United  States  gold  coin,  on 
account  of  and  in  settlement  of  the  said  demand  due  plaint- 
iffs from  McAvoy,  and  that  no  portion  had  been  paid. 
Plaintiffs  demanded  judgment  for  six  hundred  dollars  and 
interest  from  the  date  of  the  alleged  sale  and  promise. 

Defendant  denied  the  sale,  delivery  and  promise  alleged, 
or  that  any  sum  was  due  from  him  to  plaintiffs.  At  the 
trial,  by  leave  of  the  court,  defendant  filed  amendments  to 
his  answer  as  follows : 

*'  Defendant,  for  a  further  defense,  alleges  that  his  promise 
to  pay  plaintiffs' six  hundred  dollars  of  the  amount  due  them 
from  McAvoy,  was  upon  the  express  condition  that  there 
was  no  third  person  who  had  any  claim  upon  said  property 
described  in  plaintiff's  complaint;  that  said  property  was 
the  property  of  one  S.  Goldstone  at  the  time  it  was  delivered 
to  defendant  by  said  McAvoy  as  aforesaid,  and  not  the  prop- 
erty of  said  McAvoy;  that  said  Goldstone  on,  to  wit:  the 
twenty-second  day  of  November,  1875,  and  the  day  after 
said  property  was  delivered  to  defendant  by  McAvoy,  claimed 
said  property ;  whereupon  said  defendant  informed  said 
Carpenter  of  the  fact  of  said  claim,  and  informed  him  that 
he  would  not  pay  the  said  six  hundred  dollars  to  him;  that 
by  reason  of  the  facts  above  set  forth  there  was  a  total 
failure  of  consideration  for  said  promise." 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  for 
the  plaintiff,  as  demanded  in  their  complaint.     Defendant 
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moTed  for  a  new  trial.  The  motion  was  denied,  and  this 
appeal  is  taken  from  the  order  overruling  defendant's  motion, 
and  from  the  judgment. 

The  record  discloses  these  facts:  On  the  twenty-second 
of  November,  1875,  the  said  McAvoy  was  indebted  to  re- 
spondents for  barley  and  hay  in  the  sum  of  six  hundred  and 
twenty-one  dollars.  He  was  on  that  day  also  indebted  to 
appellant  in  something  like  four  hundred  dollars,  upon  a 
promissory  note,  for  money  loaned.  He  had  in  his  posses- 
sion certain  teams,  consisting  of  ten  horses  and  mules  with 
their  harness  and  three  wagons,  with  the  usual  accompani- 
ments of  such  an  outfit.  As  to  six  of  the  animals  with  their 
harness  and  two  wagons,  McAvoy,  on  the  seventh  of  Sep- 
tember, 1875,  entered  into  a  written  agreement  with  Gold- 
stone,  their  owner,  the  former  agreeing  to  buy  and  the  latter 
to  sell  the  property  last  named  for  seven  hundred  dollars, 
which  was  to  remain  the  property  of  Goldstone  until  paid 
for.  Two  promissory  notes  for  three  hundred  and  fifty 
dollars  each,  payable  October  16  and  November  16,  1875, 
respectively,  were  given  by  McAvoy  to  Goldstone,  and  it 
was  agreed  that  the  payment  of  the  two  notes  should  con- 
stitute payment  for  the  team. 

McAvoy  was  to  have  the  use  of  the  property  during  the 
time  allowed  him  for  payment,  but  the  title  was  not  to  pass 
to  him  from  Goldstone  until  full  payment.  Should  McAvoy 
fail  to  pay  the  notes  at  maturity,  it  was  agreed  that  Gold- 
stone might  take  the  property  described  in  the  written 
agreement  from  any  person  in  possession  of  the  same,  and 
that  any  money  paid  less  than  the  whole  amount  due  should 
be  considered  and  taken  as  '*rent"  for  the  use  of  the  prop- 
erty; "provided  however"  (so  it  was  stipulated)  **that  when 
the  second  note  shall  have  become  due  and  the  said  John 
McAvoy  shall  be  unable  to  pay  the  same  at  maturity,  then 
the  said  Sam  Goldstone  agrees  to  extend  the  payment  of 
the  said  second  note  for  the  period  of  thirty  days  longer 
from  the  day  of  its  maturity."  McAvoy  took  possession  of 
the  six  horses  with  their  harness  and  two  wagons  mentioned 
in  the  agreement.  There  is  no  positive  evidence  that  the 
first  note  was  paid  by  McAvoy,  but  it  seems  to  have  been 
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for  several  reasons.  Appellant  stated  at  the  trial,  that  he 
settled  Goldstone's  claim  on  the  team  a  day  or  two  after  his 
promise  to  pay  respondent's  bill,  by  paying  between  three 
hundred  and  fifty  and  three  hundred  and  seventy  dollars. 
McAvoy  testified  that  Goldstone  had  a  note  against  him  at 
the  time  of  his  agreement  with  appellants  and  respondents, 
but  he  mentioned  only  one.  Goldstone  testified  that  on  the 
twenty-third  of  November,  1875,  he  released  his  claim  upon 
the  team  to  Stewart  in  consideration  of  the  agreement  of  the 
latter  to  pay  him  the  money  due  on  the  team.  So  it  seems  that 
on  the  twenty-second  of  November,  only  the  second  note  was 
unpaid,  and  that,  under  the  written  agreement,  McAvoy  had 
until  the  sixteenth  day  of  December  in  which  to  pay  the 
last  note;  that  during  such  period  he  had  a  right  to  the 
use  of  the  property  the  same  as  before,  and  the  privilege  of 
keeping  the  team  as  his  own  property  by  paying  the  amount 
due  Goldstone. 

There  were  four  animals,  with  their  harness,  and  one 
wagon,  delivered  by  McAvoy  to  appellant,  under  the  agree- 
ment stated  in  the  pleadings,  upon  which  neither  Goldstone 
nor  any  person  other  than  McAvoy  had  any  claim. 

Bespondent  Carpenter  testified  that  on  the  twenty-first 
of  November  he  went  to  see  McAvoy  in  relation  to  the  pay- 
ment of  the  bill  due  from  him  to  respondents;  that  McAvoy 
said  be  disliked  to  give  up  the  team,  because  he  wanted  to 
use  it;  that  witness  told  McAvoy  respondents  would  give 
him  thirty  and  sixty  days  further  time,  if  he  would  get 
security.  McAvoy  did  not  think  he  could  furnish  the  secur- 
ity, and  finally  said  he  would  turn  over  the  team  of  four 
animals  to  respondents;  that  witness  and  McAvoy  soon  met 
appellant;  McAvoy  and  appellant  stepped  aside  and  talked 
privately,  and  on  their  return,  appellant  asked  witness  how 
much  of  respondents'  bill  he  would  throw  off,  if  appellant 
would  pay  it;  that  he  agreed  to  deduct  twenty-one  dollars; 
that  appellant  then  and  there  agreed,  in  consideration  of  the 
transfer  of  the  team  to  him  by  McAvoy,  to  pay  respondents 
their  bill  of  six  hundred  dollars  on  the  following  day. 

Both  parties  agreed  that,  in  pursuance  of  the  agreement, 
whatever  it  was,  the  whole  outfit  was  delivered  to  appellant. 
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and  that  he  continued  to  retain  it  after  he  learned  of  Gold- 
stone's  claim  upon  a  portion  thereof,  and  after  informing 
respondents  that  he  would  not  pay  their  bill. 

One  or  two  days  after  refusing  to  -poj  respondents'  bill, 
appellant  paid  Goldstone  between  three  hundred  and  fifty 
and  three  hundred  and  seventy  dollars,  and  received  a  bill 
of  sale  of  the  whole  team  from  both  Goldstone  and  McAvoy ; 
nothing  was  paid  to  McAvo3^ 

As  to  the  agreement,  appellant  testified  as  follows:  "Some 
time  in  November,  1875,  Carpenter  and  McAvoy  came  to 
my  place.  McAvoy  took  me  to  one  side,  and  siaid  he  owed 
Carpenter  a  barley  bill,  and  he  had  no  money  to  settle  it; 
that  I  had  a  note  against  him  for  five  hundred  dollars,  and 
that  he  would  turn  over  the  team  to  me  if  I  would  pay  the 
bill  he  owed  Carpenter;  that  I  could  keep  the  team  till  spring, 
and  if  I  could  sell  it  for  more  than  would  pay  my  bill  and 
the  barley  bill,  to  pay  him  the  balance.  I  told  him  I  would 
take  it,  provided  nobody  had  avy  claim  tipon  it.  He  turned 
the  team  over  to  me.  The  next  morning  I  received  a  letter 
from  Mr.  Goldstone,  claiming  the  property  he  turned  over 
to  me.  *  *  *  McAvoy  assented  to  this  agreement.  I 
told  Carpenter  the  proposition  McAvoy  had  made  to  me, 
and  asked  him  what  he  would  take  for  his  bill  against  Mc- 
Avoy. He  said  he  would  take  six  hundred  dollars.  I  told 
him,  provided  the  team  was  turned  over  to  me,  and  was  not 
claimed  by  anybody,  I  would  pay  him ;  Carpenter  said  he 
did  not  think  there  was  any  claim  on  it.  I  told  him  I  did 
not  know." 

Carpenter  testified  that  there  was  no  proviso  in  the  prom- 
ise made  by  appellant  to  pay  the  six  hundred  dollars.  Mc- 
Avoy testified:  *'I  turned  over  to  Stewart  ten  horses,  three 
wagons,  harness,  etc.  I  turned  the  stock  over  with  the  un- 
derstanding that  Stewart  was  to  pay  Bishop  &  Carpenter. 
I  don't  know  what  he  agreed  to  pay.  I  told  him  I  owed 
them  six  hundred  and  twenty-one  dollars.  He  took  the 
property  and  retained  possession  of  it.  I  asked  Stewart  to 
take  the  stock  and  sell  it,  and  to  give  me  the  remainder 
that  was  over,  after  paying  what  I  owed  him,  and  this  bill. 
I  was  owing  Stewart  close  on  to  four  hundred  dollars,  and 


Jan.  1878.]  Bishop  v.  Stewart.  33 

Opinion  of  the  Court — Leonard,  J. 

the  bargain  between  us  was,  that  I  should  tarn  the  stock 
over  to  Stewart,  in  consideration  of  his  paying  this  bill, 
and  then  he  was  to  sell  it,  and  after  paying  what  I  owed 
him  and  Bishop  &  Carpenter's  bill,  he  was  to  pay  the  bal- 
ance to  me.  The  understanding  was,  that  I  was  to  give  him 
the  property  clear  of  all  claims.  Goldstone  had  a  note 
against  me,  and  I  intended  to  get  money  due  me  in  Secret 
Canon,  and  pay  Goldstone.  Stewart  did  not  know  Gold- 
stone  bad  any  claim  against  the  property.  Stewart  may 
have  said  something  about  paying  Carpenter,  if  there  was 
no  claim  on  the  team.  I  calculated  to  give  him  a  clear  title 
to  it.  I  do  not  recollect  exactly  what  Stewart  did  say;  I 
can  not  give  his  language.  If  a  man  speaks  a  little  low, 
I  can  not  catch  his  discourse;  I  am  a  little  deaf.  When 
Stewart  agreed  to  pay  Bishop  &  Carpenter's  bill,  he  asked 
me  if  there  was  anything  against  the  team.  I  told  him  I 
thought  not;  that  I  would  make  that  all  right — I  would  give 
him  the  team  clear." 

Goldstone  testified  that  appellant  said  in  the  presence  of 
Bishop  &  Carpenter,  at  their  office:  **The  team  is  out  there 
in  the  stable,  and  any  one  who  claims  it  may  go  and  get  it." 
Bishop  testified  that  he  was  present  when  Goldstone  and 
Stewart  came  to  the  office  of  Bishop  &  Carpenter,  and  that 
Stewart  did  not  offer  to  give  up  the  team  to  him  or  anybody 
else.  Carpenter  testified  that  Stewart  did  not  offer  to  give 
up  the  team  to  him. 

Appellant  testified  that  he  only  offered  to  release  the  team 
Goldstone  claimed;  that  he  told  Goldstone  he  would  hold  the 
four  horse  team  for  his  indebted/ness ;  that  there  was  no  par- 
ticular property  upon  which  he  promised  to  pay  re- 
spondent's bill;  that  no  particular  part  of  the  property  was 
turned  over  to  him  for  any  particular  amount;  that  he  had 
sold  six  horses  and  one  wagon  for  between  six  hundred 
and  seven  hundred  dollars,  and  had  two  wagons,  two 
horses  and  two  mules  left.  There  was  no  proof  of  the 
value  of  the  property  remaining  in  appellant's  hands. 
The  separate  values  of  the  Goldstone  team,  and  the 
team  owned  by  McAvoy,  without  incumbrance,  do  not 
appear.     Carpenter  valued  the  team  at  the  time  appellant 
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bought  it,  at  sixteen  hundred  dollars;  appellant  considered 
it  worth  less  than  one  thousand  dollars;  and  McAvoy  said 
it  was  not  worth  in  the  fall  of  1875,  as  much  as  it  was  in  the 
spring,  but  fails  to  state  its  value  in  the  spring. 

The  foregoing  is  the  substance  of  the  eyidence  affecting 
this  appeal.  The  case  made  by  appellant's  own  proof  is 
this :  McAvoy  was  indebted  to  Bishop  &  Carpenter  in  the 
sum  of  six  hundred  and  twenty-one  dollars,  and  to  him  in 
the  sum  of  four  hundred  dollars,  or  thereabouts.  McAvoy 
agreed  to  let  him  have  the  whole  property  described,  and 
give  him  a  clear  title  thereto,  if  he  would  pay  Bishop  & 
Carpenter's  bill,  sell  the  team,  and  from  the  proceeds 
thereof,  take  out  what  he  had  paid  Bishop  &  Carpenter,  to- 
gether with  the  amount  of  McAvoy's  indebtedness  to  him, 
and  pay  any  balance  to  McAvoy.  Appellant  agreed  to  this, 
provided  no  other  person  had  any  claim  on  the  property 
conveyed.  Under  this  agreement,  the  whole  property  was 
delivered  to  him,  and  on  the  following  day  he  received  no- 
tice for  the  first  time,  that  as  to  six  horses  with  their  har- 
ness, and  two  wagons,  McAvoy's  title  was  not  complete  or 
perfect,  but  that  he  had  a  valuable  interest  in  this  portion 
of  the  property,  to  the  extent  of  its  use  for  the  period  of 
twenty-four  days,  and  the  privilege  of  making  his  title  per- 
fect by  paying  the  sum  of  three  hundred  and  seventy  dol- 
lars. As  to  four  horses,  with  their  harness,  and  one  wagon, 
McAvoy's  title  was  perfect.  Upon  being  notified  that  Gold- 
stone  had  a  claim  against  a  portion  of  the  property,  he 
either  made  an  effort  to  rescind  the  contract  by  informing 
respondents  that  he  would  not  pay  McAvoy's  indebtedness 
to  them,  or  he  elected  to  consider  it  rescinded  by  the  terms 
thereof,  upon  the  theory  that  having  made  his  promise, 
coupled  as  claimed,  with  the  promise  stated,  his  liability 
ceased  when  the  condition  failed  as  to  part  of  the  property. 
But  whether  he  undertook  to  rescind  by  informing  respond-^ 
ents  that  he  would  not  pay  only,  or  considered  the  contract 
rescinded  by  its  terms,  or  as  having  never  existed,  because 
of  failure  of  the  proviso  or  condition,  or  by  reason  of  par- 
tial failure  of  consideration,  or  on  account  of  fraud;  still, 
in  either  case,  the  result  was  that  he  retained  possession  of 
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all  the  property  after  ascertaining  the  extent  and  character 
of  Goldstone's  claim,  and  did  not  offer  to  return  any  por- 
tion to  McAvoy,  and  in  a  day  or  two  after  its  delivery, 
when  cognizant  of  all  the  facts  stated,  he  paid,  under  a  new 
arrangement  in  which  respondents  did  not  participate,  and 
to  which  they. did  not  consent,  about  three  hundred  and 
seventy  dollars  to  Goldstone,  and  received  a  bill  of  sale 
from  both  Goldstone  and  McAvoy. 

Upon  this  state  of  facts  alone,  under  the  pleadings  and 
proofs,  independent  of  the  evidence  on  the  part  of  re- 
spondents that  appellant's  contract  was  without  proviso  or 
condition,  and  independent  of  the  verdict  of  the  jury  upon 
that  issue,  it  seems  clear  to  us  that  appellant  cannot,  in  this 
action,  escape  payment  of  the  six  hundred  dollars  to  re- 
spondents. 

It  cannot  be  doubted  that  respondents  can  maintain  this 
action,  if  McAvoy  could  have  recovered  in  an  action  for  the 
purchase-money,  had  the  same  been  due  to  him,  and  had 
he  seen  fit  to  stand  upon  the  first  contract  with  appellant, 
instead  of  entering  into  another^  at  a  subsequent  date.  {AU 
ccdda  V.  Morales,  3  Nev.  137;  Barker  v.  Bucklin,  2  Denio,  51; 
Pars,  on  Oont.,  vol.  i,  pp.  467-8.) 

The  learned  counsel  for  appellant,  urge  three  reasons 
why,  in  their  opinion,  the  case  should  be  reversed.  We 
will  consider  them  in  their  order. 

Appellant's  counsel  urge  that  upon  the  facts  proved,  re- 
spondents were  not  entitled  to  judgment.  At  present,  we 
shall  consider  this  objection  from  the  standpoint  claimed 
by  appellant,  that  the  contract  was  coupled  with  the  condi- 
tion or  proviso  stated  by  him. 

But  when  we  speak  of  the  contract  we  do  not  refer  simply 
to  the  promise  of  appellant  to  pay  respondents  the  six  hun- 
dred dollars,  provided  there  was  no  other  person  who  had  a 
claim  on  the  property,  but  we  mean  the  whole  contract,  in- 
cluding the  proviso  just  mentioned;  for  there  was  but  one 
contract,  and  that  was  entire.  The  consideration  was  entire 
on  both  sides.  On  the  side  of  McAvoy,  it  was  the  whole 
team,  with  a  warranty  of  title  express  and  implied;  on  the 
port  of  appellant,  it  was  an  agreement  to  pay  respondents' 
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bill  of  six  hundred  dollars,  sell  the  team,  and  from  the  pro- 
ceeds of  its  sale  pay  McAvoy  whatever  might  remain,  after 
deducting  the  barley  bill  and  McAvoy's  indebtedness  to 
him,  provided  nobody  had  any  claim  upon  it  Appellant's 
statement  of  the  contract  shows  plainly  that  the  proviso  was 
attached  to  the  entire  contract,  and  not  alone  to  his  promise 
to  pay  respondents.  Here  it  is:  *' McAvoy  said  he  owed 
Carpenter  a  barley  bill,  and  he  had  no  money  to  settle  it; 
that  I  had  a  note  against  him  for  five  hundred  dollars,  and 
that  he  would  turn  the  team  over  to  me  if  I  would  pay 
the  bill  he  owed  Carpenter;  that  I  could  keep  the  team  till 
spring,  and  if  I  could  sell  it  for  more  than  would  pay  my 
bill  and  the  barley  bill,  to  pay  him  the  balance.  I  told  him 
1  would  talce  it,  provided  nobody  had  any  claim  upon  it.  He 
turned  the  team  over  to  me."  Conceding,  then,  that  the  pro- 
viso stated  existed  as  to  the  entire  contract,  it  was  in  the 
nature  of  a  condition  subsequent,  which  might,  at  appel- 
lant's option,  avoid  the  agreement  if  it  failed  as  to  any  part 
of  the  property,  but  the  sale  was  complete,  and  McAvoy's 
title  to  the  property  passed  to  appellant  at  the  time  of  de- 
livery, notwithstanding  the  condition,  and  no  one  but  appel- 
lant could  complain  or  take  advantage  of  its  failure.  (Story 
on  the  Law  of  Sales,  p.  233,  note  3;  Id.,  p.  239,  note;  Dorr 
V.  Fisher,  1  Cushing,  271.) 

And  although,  prior  to  the  contract  and  delivery  of  the 
property  to  appellant,  respondents  had  no  right  in  or  claims 
upon  it  which  hindered  its  bona  fide  transfer,  yet  the  moment 
the  agreement  was  made  in  part  for  the  benefit  of  respond- 
ents, and  the  property  delivered  in  accordance  with  its 
terms,  they  had  fixed  rights  which  could  not  be  changed  to 
their  injury  without  their  consent,  except  by  acts  of  appel- 
lant, which  alone,  under  the  law,  could  relieve  him  from  the 
burdens  he  had  assumed. 

McAvoy  might  have  made  a  bona  fide  sale  and  transfer  of 
the  property,  to  the  exclusion  of  respondents;  but  the  fact 
remains  that  he  did  not  do  so.  He  protected  theia  by  the 
terms  of  the  agreement,  and  applied  six  hundred  dollars 
of  the  purchase-money  to  the  payment  of  their  claim. 
Therefore  they  had  the  right  to  reckon  appellant's  promise. 
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iustead  of  McAvoy's  indebtedness,  as  a  portion  of  their 
assets,  until  appellant,  by  lawful  means,  should  become  re- 
lieved of  the  obligations  he  had  assumed.  It  is  necessary 
to  ascertain  whether  or  not  appellant's  acts  were  sufficient 
to  entitle  him  to  such  relief,  and  consequently  to  a  judg- 
ment iu  his  favor  in  this  case.  It  is  important  to  keep  in 
mind  these  facts :  that  the  whole  title  of  McAvoy,  as  well  as 
all  his  rights  and  interests  in  the  property,  passed  by  deliv- 
ery to  appellant,  and  that,  notwithstanding  the  proviso  or 
condition,  appellant  could,  at  his  option,  waive  the  condi- 
tion, retain  the  property  and  insist  upon  all  the  benefits  to 
be  derived  from  the  contract  after  the  condition  failed;  that 
at  the  time  of  the  contract  and  delivery,  McAvoy  had  a  per- 
fect title  to  four  horses  and  their  harness  and  one  wagon, 
and  that,  in  the  balance  of  the  property,  he  had  valuable 
rights,  to  wit:  its  use  for  twenty-four  days,  and  the  entire 
property  therein  by  paying,  in  the  meantime,  the  sum  of 
three  hundred  and  seventy  dollars.  The  whole  property, 
then,  was  valuable,  not  only  to  McAvoy,  but  to  appellant. 
It  is  difficult  to  see  how  the  condition  or  proviso  relied  upon 
by  appellant  in  this  case  differs  from  a  warranty  of  title,  or 
how,  under  it,  he  can  claim  any  other  or  greater  rights  than 
he  could  have  done  had  his  plea  been  a  breach  of  warranty, 
or  fraud  in  the  sale,  with  prayer  for  damages.  For  instance, 
A.  has  two  teams.  He  says  to  B. :  ''This  team  is  mine.  I 
will  sell  it  to  you  for  one  thousand  dollars,  and  warrant  the 
title."  B.  replies:  *'I  will  take  it,  if  no  one  has  any  claim 
on  it."  A.  assures  him  that  his  title  is  perfect.  B.  pays 
the  purchase-money  and  the  team  is  delivered  to  him. 

A.  then  says  to  C. :  "This  team  is  mine;  I  will  sell  it  to 
you  for  one  thousand  dollars  and  warrant  the  title."  0.  re- 
plies: "I  will  take  it,"  and  the  team  is  thereupon  delivered 
to  him.  In  the  first  case,  the  vendee,  in  his  acceptance,  in 
terms  expresses  a  condition,  and  in  the  last  he  does  not. 
In  each  case  there  is  an  express  and  implied  warranty  of 
title,  and  in  each  the  vendee  takes  the  property  with  the 
understanding  that  he  gets  a  clear  title.  Besides,  the  rem- 
edy of  each  is  the  same,  in  case  of  failure  of  title,  in  whole 
or  in  part. 
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Mr.  Billiard,  in  Lis  work  on  contracts,  vol.  i,  p.  140, 
says:  "It  is  to  be  further  remarked,  with  reference  to  the 
so-called  mutual  stipulations  of  the  respective  parties  to  the 
contract,  that  no  subject  has  been  more  prolific  of  nice  dis- 
tinctions and  conflicting  decisions  than  that  of  the  depend- 
ence or  independence  of  such  covenants." 

The  practical  difference  is  expressed  as  follows:  "When 
there  is  a  stipulation  amounting  to  a  condition  precedent, 
the  failure  of  one  party  to  perform  such  condition  will  ex- 
cuse the  other  party  from  all  further  performance  of  stipu- 
lations depending  upon  such  prior  performance.  But  a 
failure  to  perform  an  independent  stipulation,  not  amount- 
ing to  a  condition  precedent,  though  it  subject  the  party 
failing,  to  damages,  does  not  excuse  the  party  on  the  other 
side  from  the  performance  of  all  stipulations  on  his  part." 
{Mill  Dam  Foundry  v.  Hovey,  21  Pick.  437;  Story  on  Cont.,' 
voLii,  250;  3  Bing.  N.  C.  175.) 

In  Kingston  v.  Preston^  Dougl.  690,  Lord  Mansfield  says: 
"The  dependence  or  independence  of  covenants  is  to  be 
collected  from  the  evident  sense  and  meaning  of  the  par- 
ties, and  however  transposed  they  may  be  in  the  deed,  their 
precedency  must  depend  upon  the  order  of  time  in  which 
the  intent  of  the  transaction  requires  their  performance." 
So  says,  also.  Sergeant  Williams  in  Pordage  v.  (7oZe,  1  Wms. 
Saunds.  319,  i,  and  adds:  "If  a  day  be  appointed  for  pay- 
ment of  money  or  part  of  it,  or  for  doing  any  other  act, 
and  the  day  is  to  happen,  or  may  happen,  before  the  thing 
which  is  the  consideration  of  the  money  or  other  act  is  to 
be  performed,  an  action  may  be  brought  for  the  money,  or 
for  not  doing  such  other  act  be/ore  performance;  for  it  ap- 
pears that  the  party  relied  upon  his  remedy,  and  did  not  in- 
tend to  make  the  performance  a  condition  precedent;  and 
so  it  is  where  no  time  is  fixed  for  the:  performance  of  that 
which  is  the  consideration  of  the  money  or  other  act. 

And  where  a  covenant  goes  only  to  a  part  of  the  consid- 
eration on  both  sides,  and  a  breach  of  such  covenant  may 
be  paid  for  in  damages,  it  is  an  independant  covenant,  and 
an  action  may  be  maintained  for  the  breach  of  the  cove- 
nant on  the  part  of  the  defendant,  without  averring  perform- 
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ance  in  the  declaratioii."  The  leading  case  upon  the  last 
point  is  Boone  v.  Eyre,  1  H.  Bl.  273,  note  (a) :  The  plaintiff 
conveyed  to  the  defendant  the  title  in  equity  of  redemption 
of  a  plantation  in  the  West  Indies,  together  with  a  stock  of 
negroes  upon  it,  in  consideration  of  five  hundred  pounds 
and  an  annuity  of  one  hundred  and  sixty  pounds  per  annum 
for  life,  and  covenanted  that  he  had  good  title  to  the  planta- 
tion, was  lawfully  possessed  of  the  negroes,  and  that  the 
defendant  should  quietly  enjoy.  The  defendant  covenanted 
that  the  plaintiff  well  and  truly  performing  all  and  every- 
thing  on  his  part  to  he  perforraedy  lie,  the  defendant,  would  pay 
the  annuity. 

The  action  was  brought  for  the  non-payment  of  the  an- 
nuity. Plea,  that  the  plaintiff  was  not,  at  the  time  of  mak- 
ing the  deed,  legally  possessed  of  the  negroes,  and  so  had 
not  a  good  title  to  convey.  In  ruling  upon  the  demurrer  to 
the  plea.  Lord  Mansfield  said:  "The  distinction  is  very 
clear,  where  mutual  covenants  go  to  the  whole  of  the  con- 
sideration on  both  sides,  they/  are  mutual  conditions,  the 
one  precedent  to  the  other;  but  when  they  go  only  to  a  part 
where  a  breach  may  be  paid  for  in  damages,  there  the  de- 
fendant has  a  remedy  on  his  covenant,  and  shall  not  plead 
it  as  a  condition  precedent.  If  this  plea  be  allowed,  any 
one  negro  not  being  the  property  of  the  plaintiff,  would  bar 
the  action." 

And  Sergeant  Williams,  in  commenting  on  this  case,  re- 
marks as  follows :  "The  whole  consideration  of  the  covenant 
on  the  part  of  B.,  the  purchaser,  to  pay  the  money,  was  the 
conveyance  by  A.,  the  seller  to  him,  of  the  equity  of  re- 
demption  of  the  plantation,  and  also  of  the  stock  of  negroes . 
upon  it.  The  excuse  for  the  non-payment  of  the  money 
was,  that  A.  had  broken  his  covenant  as  to  part  of  the  con- 
sideration, namely,  the  stock  of  negroes.  But  as  it  appeared 
that  A.  had  conveyed  the  equity  of  redemption  to  B.,  and 
so  had,  in  part,  executed  his  covenant,  it  would  be  unrea- 
sonable that  B.  should  keep  the  plantation,  and  yet  refuse 
payment  because  A.  had  not  a  good  title  to  the  negroes." 
(Parsons  on  Cont.,  vol.  ii,  631,  note,  and  676-7;  Story  on 
Cont.,  vol.  ii,  516  et  seq,) 
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Ifc  is  plain  to  our  minds  that  the  proviso  claimed  by  ap- 
pellant was  not  intended  by  the  parties  to  be  in  the  nature 
of  a  condition  precedent.  Appellants  promised  to  pay  re- 
spondentia on  a  day  certain,  the  day  foUowiDg  the  contract, 
which  was  wholly  inconsisteut  with  the  idea  that  he  should 
not  pay  until  ifc  should  be  shown  beyond  question  that  no 
other  i^erson  had  a  claim  upon  the  property.  Certainly  he 
knew  that  auy  claimant  might  not  make  his  claim  known  be- 
fore the  time  appointed  for  payment. 

As  before  stated  then,  McAvoy's  whole  title  and  interest 
in  the  team  passed,  with  the  delivery,  to  appellant,  whose 
liability  to  respondents  then  became  fixed,  and  now  re- 
mains, unless  by  his  subsequent  acts  he  was  released. 

Undoubtedly  appellant  had  a  right  to  claim  a  clear  title  to 
the  property,  and  certainly,  as  between  him  and  McAvoy, 
he  had  ample  remedy,  if  the  title  failed  in  whole  or  in  part. 
But  in  this  case  his  remedy  under  the  pleadings  and  proofs, 
is  limited  to  one  defense^  which  is  a  failure  of  the  proviso 
or  condition  claimed,  as  a  pl^a  in  bar  of  the  action,  and  as 
a  consequence,  failure  of  consideration;  he  also  asked,  and 
received,  favorable  instructions  on  the  question  of  frauds 
although  that  defense  is  not  directly  pleaded. 

There  having  been  but  partial  failure  of  consideration,  and 
the  condition  being  subsequent,  should  it  be  admitted  that 
appellant  had  a  right  to  rescind  the  contract  on  the  ground 
of  fraud,  or  because  of  the  failure  of  the  condition,  or  for 
any  other  reason,  still  his  privilege  was,  also,  to  waive  the 
condition  in  his  favor,  or  the  fraud,  and  insist  upon  the 
remaining  benefits  of  the  contract;  or  he  might,  by  his  acts, 
forfeit  his  right  to  treat  the  contract  as  void.  (Hilliard  on 
Cont.,  vol.  i,  pp.  305,  333,  340;  Burton  v.  Stewart,  3  Wend. 
339;  Tliayer  v.  Turner,  8  Mete.  552;  Benj.  on  Sales,  453; 
Desha's  ex'rs  v.  Robinson,  adnCr,  17  Ark.  240.)  And  in  case 
of  such  waiver  or  forfeiture  he  would  be  held  to  the  terms 
of  the  contract;  that  is  to  say,  the  fraud  or  condition  subse- 
quent would  not  baj  the  action,  and  his  only  remedy  would 
be  damages  for  breach  of  warranty,  or  fraud,  under  proper 
pleadings,  in  which  case  no  return  of  the  property  would 
have  been  required. 
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Had  Goldstone's  claim  on  the  team  been  ten  dollars,  in- 
stead of  three  hundred  and  seventy  dollars,  appellant  could 
bave  paid  that  amount,  kept  the  property,  and  looked  to 
McAvoy  for  repayment,  as  in  that  case  he  probably  would 
have  done.  So  he  could  pay  the  three  hundred  and  seventy 
dollars  and  keep  the  property  as  he  did.  But  having  done 
so,  for  the  purposes  of  this  action,  the  contract,  as  to  re- 
spondents, was  continued  in  force.  There  was  nothing  to 
hinder  a  return  of  the  property  to  McAvoy,  with  the  notice 
of  such  return  to  respondents,  thus  placing  all  parties  in 
such  a  position  that  their  rights  and  interests  could  bo  pro- 
tected; but  there  should  have  been,  and  there  was,  much  to 
prevent  appellant  from  getting  and  retaining  possession  of 
all  the  property  under  the  contract,  and  thereafter  refusing 
to  comply  with  his  agreement  to  pay  respondents. 

No  principle  is  better  settled  than  that  a  party  cannot  re- 
scind a  contract  and  at  the  same  time  retain  possession  of 
the  consideration,  in  whole  or  in  part,  which  he  has  received 
under  it.  He  must  rescind  in  ioto,  or  not  at  all.  {Jeweit  v. 
Petit  et  al.,  4  Mich.  612;  Hendricks  v.  Goodrich,  15  Wis.  679; 
Sumner  &  Co.  v.  Parker,  36  N.  H.  454;  Webh  v.  Stone,  24  N. 
H.  288;  Jennings  v.  Gage  et  al,,  13  Ills.  612;  Stoddard  \,  Gra- 
ham, 23  How.  Pr.  618;  Oghurn  v.  Ogburn,  3  Porter,  129; 
Deshis  ex^rs  v.  Robinson,  adm'r,  supra;  Reed  v.  McGrew,  5 
Ohio,  386;  Perley  v.  Balcli,  23  Pick.  285;  Minor  v.  Kellfj,  5 
Mon.  274;  Barnett  v.  Stantan  &  Pollard,  2  Ala.  189;  Cocke 
etal,  V.  Ruck's  guardian,  34  Miss.  109;  Utter  v.  Stetoarf,  30 
Barb.  20;  Clai'k  v.  BaJcer,  5  Mete.  461;  Bryant  v.  Isburgh, 
13  Gray,  611;  Hunt  v.  Silk,  5  East,  226;  Carter  v.  Harden  c& 
V/allcer,  2  Bich.  46;  Christy  v.  Cummings,  3  McLean,  3S6; 
Bain  v.  Wilson,  1  J.  J.  Marsh.  203;  Morse  v.  Brockelt,  98 
Mass.  207;  Story  on  Sales,  492  et  seq,;  Id.  505  et  seq.;  2 
Pars.  Cont.  678;  State  of  California  \.  McCauley,  15  Cal.  458.) 
In  the  case  last  cited  the  court,  following  a  long  line  of  de- 
cisions, refused  to  decree  a  right  of  rescission  in  the  plaintiflf, 
becaus6  the  contract  having  been  partially  executed,  and 
consequently  there  having  been  only  a  partial  failure  of 
consideration,  the  parties  could  not  be  replaced  in  their 
previous  condition;  and  because  the  state  did  not  offer  to 
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make  restitution  of  the  property  received.  If  the  law  re- 
fused relief  to  the  vendee  when  he  cannot  restore  the  prop- 
erty to  the  vendor,  unless  the  fault  lies  with  the  latter,  i\ 
surely  will  not  grant  it  to  one  who  can  restore  the  property, 
but  will  not. 

In  Ogbum  v.  Ogbum^  supra,  the  court  says:  "As  a  vendee 
of  a  chattel,  who  has  paid  the  purchase-money,  cannot  main- 
tain an  action  to  recover  it  back,  for  the  want  of  title  in  his 
vendor,  while  he  has  and  is  in  the  undisputed  possession  of 
the  chattel,  how  can  one  in  the  same  circumstances  prevent 
the  recovery  of  the  purchase-money?  To  sustain  the  defense 
would  be  a  rescission  of  the  sale.  We  think  no  defense  can 
be  made  to  an  action  for  the  purchase-money  when  the  facts 
relied  upon  to  make  it  would  not,  if  the  parties  were 
changed,  and  the  money  had  been  paid,  enable  the  vendee 
to  recover  it  back  for  the  breach  of  the  warranty  of  title. " 

Had  appellant  paid  McAvoy  one  thousand  dollars  in 
money  for  the  property  and  received  it  under  the  same  con- 
tract, or  had  that  amount  been  paid  by  him  to  respondents 
in  satisfaction  of  a  debt  due  to  them  from  McAvoy,  it  would 
not  be  seriously  contended  that  it  could  be  recovered  back 
by  appellant  without  returning,  or  offering  to  return,  all  of 
the  property  of  any  value  to  either  party,  received  by  him. 

In  Thayer  v.  Turner,  9  Mete.  652,  it  is  said  by  Shaw,  C.  J., 
''that  a  sale  made  under  false  representations  is  not  ipso  facto 
void,  but  it  is  voidable  at  the  election  of  the  party  defrauded. 
The  vendor  who  has  parted  with  his  property  upon  such 
false  representations,  may  insist  that  no  title  passed  to  the 
vendee  or  to  any  other  person  claiming  under  him,  other 
than  a  bona  fide  purchaser  for  value,  and  without  notice  of 
the  fraud.  And  in  such  case,  the  vendor  may  maintain  re- 
plevin or  trover  for  his  property.  But  the  rule  thus  laid 
down  is  always  accompanied  with  this  qualification,  that 
the  power  of  rescinding  in  the  case  stated,  is  at  the  elec- 
tion of  the  party  defrauded.  Although  he  is  imposed  on, 
he  may  keep  the  property  and  affirm  the  sale,  or  he  may 
rescind  at  his  option.  But  if  he  elects  to  rescind  the  sale, 
he  must  return  and  restore  to  the  other  party,  the  whole  of 
the  consideration,  whether  money,  goods  or  securities  re- 
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ceived  by  way  of  consideration  for  the  sale,  which  may  be 
of  value  to  either  party." 

"A  condition  precedent 'corresponds  to  the  suspensive 
condition  of  the  civil  and  Scottish  law,  and  a  condition  sub- 
sequent to  the  resolutive  condition.  Mr.  Brown,  in  his 
Treatise  on  Sales,  says:  *A  condition  resolutive,  when  it  is 
accomplished,  puts  an  end  to  the  contract,  but  does  not  sus- 
pend its  existence.' 

The  contract  is  perfect,  notwithstandipg  the  presence  of 
a  condition  subsequent,  and  is  merely  liable  to  be  rescinded 
on  the  condition  being  accomplished."  (Story  on  Sales,  p. 
233,  note  3. 

And  in  commenting  upon  a  contract  of  sale  of  hemp  ''on 
arrival"  of  a  certain  ship,  the  same  author,  p.  239,  note, 
says:  ''The  fairest  interpretation  of  the  contract  would 
seem  to  be,  that  the  sale  was  absolute,  with  a  condition  sub- 
sequent or  resolutive;  that  is,  it  was  a  present  sale,  with 
the  condition  that  if  no  hemp  arrived,  the  sale  was  to  be 
null.  The  condition  was  not  precedent,  for,  provided  the 
hemp  had  arrived,  it  would  not  have  become  the  property 
of  the  vendee  at  the  time  of  the  arrival;  but  it  would  have 
been  his  property  from  the  time  when  the  note  was  given. 
It  was  not  necessary  before  the  property  passed,  that  the 
condition  should  be  performed,  but  it  was  agreed  that,  if  a 
certain  condition  did  not  happen,  the  sale  should  thereby 
be  defeated.  In  like  manner  a  person  would  buy  an  article 
on  a  warranty,  or  on  trial,  and  if  the  condition  should  fail^ 
the  sale  would  be  avoided;  but  it  would  yet  have  been  a 
complete  sale ;  so  that  if  the  vendee  did  not  talce  advantage  of 
tJie  failure  of  the  condition,  no  one  could," 

We  are  of  the  opinion,  therefore,  that  the  condition 
claimed  is  not  a  bar  to  this  action;  that  by  reason  of  ap- 
pellant's failure  to  restore  the  property,  the  condition  was 
waived,  and  his  promise  to  pay  respondent's  bill  of  six  hun- 
dred dollars,  remains  in  full  force.  Having  arrived  at  this 
conclusion  from  appellant's  theory  of  the  case>  it  is  of 
course  unnecessary  to  consider  this  objection  in  the  light  of 
respondent's  proofs  and  the  verdict  of  the  jury. 

It  is  next  urged  that  the  second  and  fourth  instructions 
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for  respondents,  w.ere  erroneous,  and  that  the  instructions 
on  behalf  of  the  respective  parties  were  inconsistent  and 
contradictory  upon  the  prominent  legal  issues  of  the  case; 
and  that  the  fact  last  stated,  alone  constitutes  an  incurable 
error.  We  do  not  deem  it  necessary  or  advisable  to  pro- 
long this  opinion  by  a  review  of  the  several  instructions, 
although  we  are  satisfied  that  the  instructions  given  for  re- 
spondents were  substantially  correct  in  principle,  and  that 
the  contradictious  and  inconsistencies  claimed  by  counsel 
for  appellant,  arise  from  a  view  of  the  law  too  favorable  for 
appellant,  so  far  as  is  shown  by  the  instructions  given  in 
his  behalf. 

We  have  seen  that  respondents  were  entitled  to  a  verdict 
and  judgment  in  this  case  upon  facts  admitted  by  appellant 
to  be  true.  Under  such  circumstances  the  court  could  not 
have  refused  to  grant  a  new  trial,  if  the  verdict  had  been  for 
defendant,  and  the  instructions  given  could  not  have  preju- 
diced appellant,  even  though  they  were  erroneous  and  con- 
tradictory. (Green  v.  OpUr  C.  IS.  &  G,  M.  Co.,  45  Cal.  627.) 
The  verdict  and  judgment  should  have  been  the  same,  had 
the  instructions  been  correct  and  consistent  with  each  other. 

The  order  and  judgment  of  the  court  below  are  affirmed. 


[No.  839.] 

O.  W.  WAED,  Respondent,  v.  CAESON  EIVER  WOOD 
COMPANY  AND  D.  E.  HAWKINS,  Appellants. 

Action  of  Trover — Title  to  Land,  when  Immaterial. — In  an  action  of 
trover  to  recover  the  value  of  wood  cut  by  defendants,  under  a  contract 
with  plaintiffs,  upon  land  to  which  the  plaintiffs  claim  possessory  title: 
Ileldf  that  the  defendants  could  not  defeat  a  recovery  by  showing  the 
title  to  be  in  the  government  of  the  United  States,  unless  he  connects 
himself  with  the  government  title. 

Title  to  Property — When  not  Affected  by  Declarations  of  the  As- 
signee OF  A  Contract. — "Where  the  terms  of  a  contract  for  cutting  wood 
required  the  parties  of  the  first  part  to  advance  certain  supplies  and  such 
moneys  as  they  deemed  "necessary  to  conduct  the  business  to  the  best 
interests  of  both  parties,*'  and  the  contract  was  assigned  by  the  parties 
of  the  first  part  to  S.  &  Co. ,  who  refused  to  make  any  further  advances, 
and  said  to  the  parties  of  the  second  part:  **The  wood  is  your  wood  to- 
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day;  it  ain't  my  wood;  it  ia  your  wood,  and  I  can't  go  any  further.  I 
want  you  to  keep  the  wood,  and  I  will  buy  it  from  you  when  it  is  put 
into  Wolf  Creek:"  Held,  that  such  declarations  did  not  vest  the  title  to 
the  wood  in  controversy  in  the  parties  of  the  second  part. 

Idem — Estoppel, — Held,  that  the  plaintiff  was  not  estopped  by  such  declara- 
tions from  asserting  his  title  to  the  property. 

T.^  Title — Certificate  of  Sale — When  Signature  of  Officer  must  be 
Proven. — It  is  essential  to  the  validity  of  a  certificate  of  sale,  executed 
by  an  officer  of  another  state,  that  it  be  shown  that  the  person  signing  it 
is  the  officer  authorized  by  the  laws  of  that  state  to  execute  it,  and  that 
his  signature  thereto  is  genuine. 

Idem— Sale  of  Property  for  Taxes. — Where  property  is  sold  for  taxes  in  a 
summary  manner,  without  any  regular  proceedings  in  a  court  of  justice, 
it  is  essential  that  all  the  requirements  of  the  law  should  be  strictly 
complied  with. 

Action  of  Trover — When  Demand  not  Necessary. — When  there  has  been 
an  actual  conversion  of  personal  property,  no  demand  is  necessary,  in 
order  to  sustain  the  action  of  trover. 

Idem — Conversion. — The  taking  of  personal  property  under  an  invalid  sale, 
with  the  intent  to  convert  it  to  one's  own  use,  amounts  to  a  conversion, 
and  the  true  owner  of  the  property  can  recover  its  value  in  an  action  of 
trover,  without  making  any  demand,  notwithstanding  the  fact  that  the 
purchaser  purchased  the  property  in  good  faith,  believing  his  title  to  be 
valid. 

Idem— Place  and  Time  of  Conversion — Liability  of  Bailee.  —  A.  was 
the  owner  of  wood  in  Alpine  county,  California.  It  was  there  wrong- 
fully taken  by  B.  and  C,  claiming  it  as  their  own.  It  was  delivered  in 
the  Carson  river  to  D.,  as  a  bailee  for  B.  and  C,  and  transported  to  Em- 
pire City,  Nevada,  at  the  expense  of  B.  and  C,  and  was  there  sold  to 
E.,  where  a  demand  for  the  wood  was  made  by  A.  of  the  bailee,  and  re- 
fused. Held,  that  the  conversion  took  place  in  Alpine  county,  Califor- 
nia; that  the  refusal  of  the  bailee  to  deliver  the  wood  when  demanded, 
did  not  amount  to  a  new  conversion;  that  by  the  refusal,  the  bailee  be- 
came liable  to  the  same  extent  that  B.  and  C.  and  E.  were  liable,  and  no 
more,  and  that  they  were  only  liable  for  the  value  of  the  wood  at  the 
place  of  conversion. 

Idem — Measure  of  Damages. — There  being  nothing  in  this  case  calling  for 
special  or  exemplary  damages;  Heldy  that  the  plaintiff  was  entitled  to 
recover  the  value  of  the  wood  at  the  time  of  the  conversion,  with  legal 
interest  from  that  date  up  to  judgment. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  county. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Petitions  for  a  rehearing  were  filed  by  both  parties  and 
refused. 
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The  answer  to  the  petition  of  respondents  for  a  rehear- 
ing, contained  a  corrected  statement  of  facts.  The  answer 
to  appellant's  petition,  was  only  with  reference  to  the  ques- 
tion of  estoppel.  The  opinion  as  published,  contains  the 
substance  of  the  opinion  of  the  court  on  rehearing. 

Robert  M.  Clarke,  for  Appellant. 

I.  The  action  being  trover,  the  measure  of  damages 
should  be  the  price  of  the  wood  in  Alpine  county,  where 
the  conversion,  if  any,  took  place.  (8  Nev.  345;  2  Nev. 
123;  33  Oal.  117;  19  Maine  361;  34  Cal.  641;  3  Sandford 
614.)  By  suing  in  trover,  the  plaintiff  waived  the  tort,  and 
abandoned  his  right  to  the  property.  He  consented  to 
treat  defendant  as  the  owner  of  the  wood.  His  cause  of 
action  arose,  if  at  all,  when  the  taking  occurred ;  his  rights, 
if  any,  then  commenced;  and  no  correct  rule  will  permit 
those  rights  to  be  enlarged  or  made  more  valuable  by  rea- 
son of  labor  performed  or  money  invested  by  defendant 
after  they  accrued,  and  after  the  cause  of  action  arose,  es- 
pecially in  a  case  like  this,  where  the  defendant  is  shown  to 
have  acted  in  good  faith. 

II.  The  court  erred  in  excluding  the  evidence  of  the 
tax  title.  (Sec.  3794  Pol.  .Code  of  Cal.;  Cooley  on  Taxa- 
tion, p.  195.) 

III.  The  court  erred  in  denying  defendant's  instructions, 
to  the  effect  that  boundaries  of  timber  land  of  the  United 
States,  must  be  plainly  and  distinctly  marked  before  a  pos- 
sessory title  to  them  can  be  acquired,  and  that  no  such  title 
can  be  acquired  to  timber  land  under  the  laws  of  California. 

lY.  If,  as  the  defendant  maintained,  and  as  the  proof 
clearlj^  warranted,  the  plaintiff  and  grantors  were  to  furnish 
supplies  sufficient  to  enable  defendants'  grantors  to  deliver 
the  wood  into  Wolf  Creek,  and  if,  as  alleged,  and  as  the 
proof  clearly  warrants,  the  plaintiff's  grantor  refused  to  fur- 
nish such  supplies,  and  gave  up  his  rights  under  the  con- 
tract and  all  claim  to  the  wood,  and  told  the  defendants' 
grantor  that  the  wood  was  his,  and  that  he  should  take  it 
and  do  what  he  pleased  with  it;  and  thereafter  neither 
plaintiff  nor  his  grantor  did  or  would  perform  said  contract, 
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on  their  part,  and  never  had  or  received  the  wood  at  Wolf 
Creek,  or  elsewhere,  and  the  defendants'  grantor,  acting 
upon  such  abandonment,  took  the  wood  and  sold  it  to  the 
defendant,  and  the  defendant,  in  good  faith,  paid  for  the 
wood,  and  transported  it  from  Alpine  county,  in  the  state 
of  California,  to  Empire  City,  in  the  state  of  Nevada — in 
that  case,  whatever  may  have  been  originally  the  rights  of 
plaintiff's  grantor,  they  were  fully  relinquished  and  can- 
celed, and  the  defendants'  rights,  as  against  the  plaintiff,  were 
complete. 

The  vendors  of  appellant  Hawkins  were  induced  to  ex- 
pend large  sums  of  money,  upon  the  faith  of  the  declarations 
made  by  StadtmuUer  in  the  purchase  and  removal  of  the 
wood,  and  as  StadtmuUer  was,  at  the  time  of  making  such 
declarations,  the  absolute  owner  of  the  contracts,  the  plaint- 
iff is  estopped  by  such  declarations  from  now  claiming  the 
wood,  or  denying  the  title  of  appellant  Hawkins.     (24  Vt. 
270;  Eowleij  v.  Bigelotv,  12  Pick.  307,  315;  Salem  Bank  v. 
Gloucester  B.,  17  Mass.  1;  Parsons  on  Con.,  vol.  ii,  340-9; 
Copelandy.  Oopeland,  28  Me.  525;  Preston  v.  Mann,  25  Conn. 
128;  Story  on  Agencies,  sec.  91 ;  Gosling  v.  Bimie,  7  Bing.  339; 
Eeane  v.  Rodge^s,  9  B.  &  C,  577,  578;  Clark  v.  Clark,  6  Esp. 
B.  61;  Like  v.  Eoive,  Id.  20;  4  Munroe,  50;  5  B.  &  C.  153; 
7  Can.  &  P.  501;  6  Ad.  &  El.  479;  8  Wend.  483;  Peake's 
Cas.  203;  Dezdl  v.  Odell,  3  Hill,  222;  Thompson  v.  BlancJiard, 
4  Corns.  303;  Eill  v.  I^leij,  31  Pa.  St.  331;  Newman  v.  Ed- 
wards, 34  Id.  32;  Eaclcett  v.  CaUender,  32  Vt.  97;  U.  S. 
Digest,  vol.  iv.,  sec  828;  12  Pick.  307,  315;  Boggs  v.  Merced 
Co.,  14  Cal.  368;  Henshaio  v.  Bissell,  18  WaD.  271;  27  Mich. 
435;  Gregg  v.  Wells,  10  Ad.  &  EL  90;  Cornish  v.  Abington, 
4  H.  &  N.  549;  Woodley  v.  Coventry,  2  H.  &  C.  164;  Bii- 
cha^ian  v.  Moore,  13  S.  &  B.  304;  30  N.  Y.  226;  6  John  Ch. 
166;  47  N.  T.  493;  Freeman  v.  Cook,  2  Ex.  654;  8  Wend, 
480;  8  Barb.  102;  8  E.  C.  Green  (N.  J.)  84;  3  Hill.  215;  9 
Allen,  455;  11  Id.  340;  14  Cal.  368;  18  Wall.  271.) 

Ellis  &  King,  for  Bespondents. 

I.     The  contract  was  not  abandoned  by  Ward  through 
StadtmuUer.     StadtmuUer  &  Co.   were  mere  mortgagees; 
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they  could  not,  by  mere  empty  declaration,  vest  title  to  this 
property  in  Dixon  or  Bertrand  so  that  they  could  make  a 
good  and  sufficient  title  to  third  parties.  There  was  no 
consideration  passed  to  Stadtmuller;  there  was  no  delivery 
of  possession. 

II.     The   corporation  defendant  actually  converted  the 
wood  to  its  own  use.     The  terms  of  its  refusal  to  deliver  it 
upon  demand,  amounts  to  a  conversion  of  the  wood.     A 
demand  and  refusal  is  equivalent  to,  or  rather  is,  conclusive 
evidence  of  a  conversion.     {Whitman   G.   &  S,   M.  Co,  v. 
Tntle,  4  Nev.  503.)     The  question  always  is,  does  the  de- 
fendant exercise  dominion  over  the  property  in  question  in 
defiance  of  plaintiff's  right  ?    If  it  does,  that,  in  law,  is  a 
conversion,  whether  it  be  for  his  own  or  another  person's 
use,  as  in  this  case.     (5  Cowen,  325;  1  Chitty  PI.  157;  1 
Dev.  N.  C.  308;  also  cases  in  4  Nev.  502.)     If  the  plaintiff 
had  seen  proper  to   bring  his  action    of  replevin  on  the 
eleventh  of  September,  1876,  he  could  have  got  possession 
of  the  property  itself,  or  in  lieu  thereof,  the  value  of  that 
property  at  that  time  and  place.      The  action  of   trover 
which  was  brought,  is  precisely  the  same  in  legal  effect  as 
the  action  of  replevin.     The  mere  form  of  action  cannot 
change  the  substantial  rule  of  damages  or  compensation. 
The  plaintiff  having  the  right  of  dominion  and  right  of  pos- 
session over  this  property,  anywhere  in  the  world,  he  has 
the  right  to  elect  the  point  at  which  he  will  undertake  to  ac- 
quire possession  of  his  own.     (Hisler  v.  Carr,  34  Cal.  644; 
2  N.  Y.295;  Silhhury  v.  McCoon,  3  Coms.  381;  4  Nev.  494; 
7  Cowen,  94;  6  Johns.  168;  8  Wend.  508;  5  Johns.  348.) 
The  defendant  corporation— the  real  party  who  is  guilty  of 
conversion  in  this  case — never  had  possession  of  the  prop- 
erty until  it  was  delivered  in  the  Carson  river.     The  ques- 
tion here  is  not  one  of  fluctuating  values,  but  it  is  as  to 
when  the  conversion  took  place,  whether  or  not  it  was  not 
a  distinctive  conversion  at  Empire  City  on  the  eleventh  of 
September,  at  the  time  the  demand  was  made.     It  appears 
that  the  property  was  at  that  time,  and  in  that  manner,  con- 
verted by  the  defendant,  and  by  that  distinct  act  of  conver- 
sion this  action  has  been  brought,  and  has  been  fully  sustain- 
ed by  all  the  proof.     To  permit  the  defendant  to  escape  with 
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the  value  of  the  wood  at  a  certain  time,  on  the  ranch,  would 
be  tantamount  to  permitting  him  to  take  advantage  of  his 
own  wrong.  If  this  property  had  been  transported  to  any 
other  State  in  the  Union,  and  plaintiff  had  followed  it  up, 
and  made  his  demand,  defendant  would  have  been  under 
obligations  to  surrender  the  possession  at  the  time  and 
place  where  the  demand  was  made,  and  the  value  of  the 
property  at  that  time  and  place  in  that  jurisdiction,  would 
be  the  measure  of  damages. 

III.  The  defendants  claim  that  they  came  into  posses- 
sion of  this  property  under  color  of  law.  In  such  a  case, 
before  the  action  of  trover  can  be  maintained,  it  is  es- 
sential to  make  demand,  and  until  such  demand  is  made,  and 
a  refusal  by  the  defendants  to  deliver,  there  is  no  conversion 
for  which  trover  can  be  maintained.  (Addison  on  Torts, 
454,  also  398-9;  2  N.  T.  296.) 

IV.  The  defendant's  alleged  tax  title  is  utterly  worthless. 
He  totally  failed  to  show  a  compliance  with  the  statute  of 
California  on  that  subject. 

V.  Hawkins  cannot  destroy  his  liability  to  pay  the  value 
of  the  wood  at  Empire  by  proving  that  some  other  tort  feasors 
— ^his  pretended  predecessors  in  interest — had,  at  another 
time  and  place,  converted  the  same  property,  and  thus,  by 
a  wrongful  deraignment  of  a  spurious  title  by  relation,  be 
carried  back  to  a  so-called  conversion  committed  by  some 
stranger  to  the  record.  He  cannot  plead  in  extenuation  the 
wrongful  acts  of  his  predecessors,  any  more  than  he  can  be 
held  responsible  for  those  acts  with  which  he  was  in  no  wise 
connected.  (3  N.  T.  381,  390,  and  cases  cited;  Sedgwick 
on  Dam.  484.) 

By  the  Court,  Hawley,  C.  J. : 

This  is  an  action  of  trover,  brought  against  the  Carson 
Eiver  wood  company,  a  corporation,  to  recover  the  value 
of  one  thousand  eight  hundred  and  sixty-two  cords  of  mer- 
chantable pine  cord-wood,  which  plaintiff  alleges  was  wrong- 
fully converted  by  said  defendant  on  the  eleventh  day  of 
September,  A.  d.  1876,  at  Empire  City,  in  Ormsby  county, 
Nevada. 

Vol.  XrCL— 4. 
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The  answer  of  the  Carson  Eiver  wood  company,  after 
denying  the  plaintiflf's  ownership  of  the  wood,  alleges  that 
one  D.  R.  Hawkins  was,  prior  to  the  commencement  of  this 
suit,  and  is  now,  the  owner  of  said  cord-wood;  that  on  the 
nineteenth  day  of  July,  1876,  at  Alpine  county,  California, 
said  D.  R.  Hawkins  and  one  S.  W.  Griffith,  then  being  the 
owners  of  the  wood,  delivered  the  same  into  the  possession 
of  the  Carson  River  wood  company,  as  their  agent  and 
bailee,  to  be  by  it  driven  and  transported  down  the  Carson 
river  to  Empire  City;  that  said  wood  was  so  driven 
and  transported  by  said  company,  and  is  now  held  by  it  as 
the  agent  and  bailee  of  the  said  D.  R.  Hawkins,  and  not 
otherwise. 

D.  R.  Hawkins  subsequently  intervened  and  filed  an  an- 
swer, as  a  defendant  in  said  cause,  denying  plaintiff's  own- 
ership of  said  wood,  and  asserting  ownership  and  possession 
in  himself. 

The  cause  was  tried  before  a  jury,  and  resulted  in  a  judg- 
ment against  the  defendants  for  thirteen  thousand  and  thirty- 
four  dollars,  and  costs. 

The  defendants  moved  the  court  for  a  new  trial,  which 
was  refused.  From  this  judgment  and  order  defendants 
appeal.  From  the  record  it  appears  that  one  Sol  Simpson, 
as  a  party  of  the  first  part,  on  the  fifteenth  day  of  May,  a. 
D.  1875,  entered  into  a  written  contract  with  one  Sam  Dixon, 
as  a  party  of  the  second  part,  the  terms  of  which  are  as  fol- 
lows: "The  party  of  the  second  part  agrees  to  cut,  split, 
bank,  and  run  into  the  main  stream  of  what  is  known  as 
Wolf  creek,  in  Alpine  county,  California,  three  thousand 
cords  of  good,  merchantable  wood;  said  wood  to  be  cut  on 
what  is  known  as  the  Simpson  &  Ward  ranch,  on  said  Wolf 
creek;  *  *  *  to  pile  the  wood  four  feet  and  two  inches 
high,  *  *  *  and  have  the  same  completed  on  or  before 
the  first  day  of  June,  A.  d.  1876.  The  party  of  the  first  part 
agrees  to  pay  the  party  of  the  second  part  three  dollars  and 
fifty  cents  per  cord  for  each  and  every  cord  delivered  as 
aforesaid  in  payment,  as  follows:  To  furnish  the  said  second 
party  with  tools,  provisions,  and  team  necessary  for  use  in 
cutting  said  wood;  also  with  what  money  the  party  of  the 
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first  part  may  deem  necessary  to  condact  the  business  to 
the  best  interest  of  both  parties.  It  is  further  agreed  that 
no  money  shall  be  paid  until  after  September  1,  1875,  and 
the  balance  due  after  the  completion  of  this  contract  to  be 
paid  thirty  days  after  all  the  wood  is  out  of  the  river  at  Em- 
pire City,  Nevada." 

On  the  first  day  of  December,  A.  D.  1875,  a  similar  con- 
tract was  made  between  Sol  Simpson  and  O.  W.  Ward, 
parties  of  the  first  part,  and  Louis  Bertrand,  of  the  second 
part,  for  cutting,  splitting,  banking  and  fluming  into  Wolf 
creek  one  thousand  cords  of  wood,  more  or  less,  the  con- 
tract to  be  completed  on  or  before  the  first  day  of  May, 
A.  D.  1876;  the  price  per  cord  to  be  three  dollars  and  twen- 
ty-five cents.  In  this  contract  the  parties  of  the  first  part 
"further  agree  to  pay  the  party  of  the  second  part,  fifty 
cents  per  cord  for  fluming  two  hundred  cords  of  wood  left 
out  of  wood  cut  by  St.  John  and  Mayo,  and  owned  by  the 
said  first  parties."  *  *  *  «« The  parties  of  the  first  part 
further  agree  to  pay  said  second  party  for  fluming  the  above 
mentioned  two  hundred  cords  of  wood  as  soon  as  the  work 
is  completed,  and  to  pay  five  hundred  dollars  on  cutting  af- 
ter the  wood  is  measured." 

Prior  to,  and  at  the  time  of  the  making  of  these  contracts, 
Sol  Simpson  and  the  respondent  Ward,  claimed  the  land 
upon  which  the  wood  was  cut,  and  upon  the  trial  much  tes- 
timony was  offered  tending  to  show  that  they  had  a  good 
possessory  title  to  the  timber  land  known  as  the  Simpson 
and  Ward  ranch,  and  that  they  had  purchased  the  land 
known  as  the  St.  John  ranch,  from  St.  John,  who  claimed 
to  have  the  possessory  title  thereto. 

The  contract  made  with  Berfcrand  did  not  specify  upon 
what  land  the  wood  was  to  be  cut,  but  nearly  all  of  it  was 
cut  on  what  is  known  as  the  St,  John  ranch.  Of  the  wood 
in  controversy  in  this  suit,  one  thousand  and  seventy-nine 
cords  were  cut  under  the  contract,  by  Dixon,  on  the  Simpson 
and  Ward  ranch;  two  hundred  and  eleven  cords  belonged 
to  Simpson  and  Ward  under  their  purchase  from  St.  John; 
the  balance  was  cut,  under  the  contract,  by  Bertrand. 
On  the  thirtieth  of  March,  A.  x>.  1876,  upon  settlement  of 
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accounts  with  Dixon,  it  was  ascertained  that  five  thousand 
three  hundred  and  sixteen  dollars  and  eighty  cents  had  been 
advanced  to  him  in  money,  provisions  and  supplies.  The 
amount  of  the  wood  that  had  been  cut  by  Dixon  was  two 
thousand  two  hundred  and  seven  cords.  Of  that  amount, 
three  hundred  and  eighty-nine  cords  had  been  delivered  to 
Sol.  Simpson.  After  deducting  the  contract  price  of  the 
three  hundred  and  eighty-nine  cords,  and  the  sum  of 
five  hundred  and  fourteen  dollars  and  fifty  cents,  for 
labor,  there  remained  a  balance  of  three  thousand  three 
hundred  and  forty  dollars  and  eighty  cents,  more  than  suf- 
ficient to  pay  for  the  value  of  the  one  thousand  and  seventy- 
nine  cords  at  the  ranch  where  cut,  and  nearly  enough  to 
pay  the  contract  price  at  the  point  of  delivery.  The  amount 
advanced  by  Simpson  &  Ward  to  Bertrand  was  one  thou- 
sand and  eighteen  dollars  and  twenty-three  cents,  being  over 
two  thirds  of  the  value  of  the  wood  cut  by  him.  At  the 
time  of  this  accounting  the  contracts  were,  by  Simpson  & 
and  Ward,  assigned  to  StadtmuUer  &  Co.,  of  Empire  city. 
The  assignments  were  made  * '  for  value  received,"  and  there- 
after, on  the  ninth  day  of  September,  1876,  StadtmuUer  & 
Co.,  ''for  a  valuable  consideration,"  sold  and  transferred  to 
O.  W.  Ward,  respondent,  all  their  right,  title  and  interest 
in  and  to  the  wood  in  controversy.  At  the  time  of  the 
assignments  of  the  contracts  to  StadtmuUer  &  Co.,  Ward 
informed  Dixon  and  Bertrand  that  StadtmuUer  &  Co. 
would  run  the  business  with  them,  and  it  appears  that 
StadtmuUer  &  Co.  (for  Ward)  then  advanced,  in  money  and 
supplies,  the  sum  of  one  hundred  and  ten  dollars. 
Whether  the  assignments  to  StadtmuUer  &  Co.  were  made 
as  security  for  any  advances  they  might  make  to  Dixon  and 
Bertrand,  does  not  definitely  appear  from  the  record;  but 
the  facts  that  do  appear,  warrant  the  conclusion,  claimed 
by  respondent's  counsel,  that  it  was  not  an  absolute  sale. 
Ward  testified  that  he  owned  the  contracts  between  tho 
thirtieth  of  March,  1876,  and  the  tenth  of  September, 
1876,  although  they  had  been  assigned  to  StadtmuUer  &  Co. 
This  testimony  is  not  denied;  but  it  does  not,  perhaps,  very 
clearly  appear  that  Dixon  or  Bertrand  had  any  notice  that 


Jan.  1878.]  Ward  v.  Carson  Eiver  Wood  Co.       53 


Opinion  of  the  Court— Hawley,  O.  J. 


Ward  was  the  real  owner,  and  therefore  in  determining  the 
effect  of  any  declaration  made  by  any  of  the  firm  of  Stadt- 
muller  &  Co.,  it  will,  by  us,  be  assumed  that  they  were  the 
real  owners  of  the  contracts  and  of  the  wood  in  controversy 
at  the  time  the  declarations  were  made. 

About  three  weeks  after  the  assignments  were  made, 
Dixon  and  Bertrand  applied  to  StadtmuUer  &  Co.  for  more 
supplies.  StadtmuUer  informed  them  that  he  had  ascer- 
tained that  the  matters  were  not  as  they  had  been  rep- 
resented, and  for  that  reason  he  would  not  have  any- 
thing more  to  do  with  the  business.  He  refused  to  make 
auy  further  advances,  and  said  to  Dixon  and  Bertrand: 
"The  wood  is  your  wood  to-day;  it  ain't  my  wood,  it  is 
your  wood,  and  I  can't  go  any  further.  I  want  you  to  keep 
the  wood,  and  I  will  buy  it  from  you  when  it  is  put  into 
Wolf  creek  or  in  the  main  river."  After  this  conversation, 
Dixon  applied  to  Ward  for  supplies,  and  was  told  that  he 
had  better  go  up  the  river  and  wait.  Ward  said:  *'I  don't 
want  to  give  you  any  money;  if  I  do,  I  will  have  to  raise 
it  on  my  house;"  and  added:  **You  had  better  go  and  see 
StadtmuUer."  No  supplies  were  furnished  after  this  con- 
versation; no  more  wood  was  cut,  and  no  attempt  was  made 
by  Dixon  or  Bertrand  to  get  the  wood  into  Wolf  creek,  or 
into  the  Carson  river,  except  by  repeated  efforts  to  obtain 
further  supplies,  which,  they  claim,  was  necessary  for  them 
to  have  to  enable  them  to  comply  with  their  contracts. 
Failing  to  get  any  further  supplies,  Dixon,  after  consulting 
with  S.  W.  Griffith,  county  judge  of  Alpine  county,  on  the 
fourth  of  May,  1876,  sold  and  delivered  the  wood  then  on 
the  Simpson  &  Ward  ranch,  to  L.  M.  Buel,  county  clerk  of 
Alpine  county.  Buel  afterwards  sold  the  same  to  D.  R. 
Hawkins.  Bertrand,  at  the  same  time,  sold  and  delivered 
tbe  wood  on  the  St.  John  ranch,  to  S.  W.  Griffith.  Grif- 
fith afterwards  sold  it  to  A.  M.  White,  and  White,  at 
Griffith's  suggestion,  afterwards  conveyed  the  same  to  Haw- 
kins. A  portion  of  the  wood  cut  under  the  Dixon  contract 
was  removed  from  the  Ward  &  Simpson  ranch  by  Buel,  be- 
fore he  sold  the  wood  to  Hawkins,  and  a  portion  of  it  was 
removed   by  Hawkins  after  he  purchased  it  from  Buel. 
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Hawkins  claimed  to  own  all  this  wood  at  the  time  it  was  de- 
livered to  the  Carson  river  wood  company.  The  wood 
cut  under  the  Bertrand  contract  was  removed  from  the  St. 
John  ranch  by  GrifBth,  and  was  not  conveyed  to  Hawkins 
until  after  it  arrived  at  Empire  city.  The  expenses  for 
fluming  the  wood  down  Wolf  creek  were  paid,  or  agreed  to 
be  paid,,  in  the  first  instance,  by  the  respective  parties, 
Buel,  Hawkins  and  GrifBth.  But  Hawkins,  in  purchasing 
the  wood,  assumed  all  the  expenses  incurred  by  its  trans- 
portation. 

1.  It  is  first  claimed  by  appellants  that  the  court  erred  in 
denying  certain  instructions,  asked  by  them,  to  the  effect 
that  the  boundaries  of  timber  lands  in  the  United  States 
must  be  plainly  and  distinctly  marked  before  a  possessory 
title  thereto  can  be  acquired,  and  that  no  such  title  can  be 
acquired  under  the  possessory  laws  of  California. 

In  determining  this  question,  it  must  be  remembered 
that  the  title  to  the  land  is  not  in  controversy  in  this  action. 
The  question  whether  plaintiff  had  the  possessory  title  is, 
in  our  opinion,  immaterial.  The  fact  is  undisputed  that 
Simpson  &  Ward  claimed  to  have  the  possessory  title; 
that  Dixon  and  Bertrand  entered  into  the  contracts  agree- 
ing to  cut  the  wood  for  them,  and  that  the  wood  was  cut 
iipon  said  lands  under  these  contracts.  We  are  of  opinion 
that  appellants  could  not  defeat  a  recoveiy  of  the  wood,  by 
plaintiff,  by  showing  the  title  to  the  land  to  be  in  the  gov- 
ernment of  the  United  States,  unless  they  in  some  manner 
connected  themselves  with  the  government  title.  (Wey- 
mouth V.  Chicago  and  Northwestern  Railway  Company^  17 
Wis.  550;  Hungerfordy.  Bedford^  29  Wis.  346;  Kirig  v.  Or- 
ser,  4  Duer,  431;  Carter  y,  Bennet,  4  Fla.  355;  Cooh  v.  Pat- 
tersoriy  35  Ala.  102.) 

2.  Did  the  declaration  of  StadtmuUer,  as  argued  by  ap- 
pellant's counsel,  vest  the  title  to  the  wood  in  controversy, 
in  Dixon  and  Bertrand  ? 

There  is  nothing  in  either  of  the  contracts  to  the  effect 
that  if  Simpson,  in  the  one,  or  Simpson  &  Ward  in  the 
other,  failed  to  comply  with  the  terms  of  the  contract,  the 
wood  cut  thereunder  should  belong  to  Dixon  or  Bertrand; 
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nor  is  there  any  agreement  that  either  Dixon  or  Bertrand 
should  have  any  lien  upon  the  wood  to  secure  the  contract 
price.  The  testimony  fails  to  establish  an  abandonment  of 
the  contracts  upon  the  part  of  Simpson  &  Ward.  More 
money,  provisions  and  supplies  had  been  furnished  by  them 
than  the  contracts  called  for.  By  the  express  terms  of  the 
contract,  they  were  not  to  pay  for  the  wood  until  it  was  out 
of  the  river  at  Empire.  They  were  only  required  to  ad- 
vance such  amounts  of  money  as  they  deemed  ''necessary 
to  conduct  the  business  to  the  best  interests  of  both  par- 
ties," and  there  is  no  positive  proof  that  they  did  not,  prior 
to  the  assignments,  furnish  all  the  supplies  that  were  nec- 
essary to  enable  Dixon  and  Bertrand  to  fully  complete  the 
contracts.  But  even  if  we  should  admit,  for  the  sake  of  the 
argument,  that  the  declarations  of  StadtmuUer  amounted  to 
au  abandonment,  it  does  not  necessarily  follow  that  the  effect 
of  the  abandonment  was  to  vest  the  title  of  the  wood  pre- 
viously cut  under  the  contracts,  in  Dixon  and  Bertrand. 
How  could  the  unexplained  and  singular  declaration,  and 
expression  of  opinion,  of  StadtmuUer,  vest  the  title  in  the 
men  who  cut  the  wood?  There  was  nothing  said  by  him 
that  amounted  to  a  sale;  nothing  that  amounted  to  a  gift; 
no  delivery  or  transfer  of  possession;  nothing  but  the  mere 
gratuitous  expression  of  an  opinion  that  the  wood  was 
theirs,  and  that  he  would  buy  it  from  them  when  they  put 
it  into  Wolf  creek  or  into  the  Carson  river.  Whatever 
might  be  the  effect  of  this  statement  in  an  action  to  recover 
damages  for  a  breach  of  the  contracts,  it  seems  to  xx^  very 
clear  that  it  did  not,  under  the  proofs  in  this  case,  vest  the 
title  to  the  wood  in  Dixon  and  Bertrand.  It  therefore, 
necessarily  follows  that  the  sale  by  Dixon  and  Bertrand 
conveyed  no  title  to  the  purchasers.  It  is  contended  by  ap- 
pellant that  inasmuch  as  Hawkins  and  his  predecessors  in 
interest,  relied  upon  the  declarations  of  StadtmuUer  that 
the  wood  belonged  to  Dixon  and  Bertrand,  and  were  there- 
by induced  to  purchase  the  wood,  paying  full  value  therefor, 
and  expending  large  sums  of  money  thereon;  that  Stadt- 
muUer and  his  assignee  are  estopped  from  asserting  any 
title  to  the  wood. 
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It  is  evident  that  the  facts  relied  upon — if  they  had  been 
properly  pleaded — are  wholly  insufficient  to  coiistitute  an 
equitable  estoppel  in  pats. 

The  declarations  of  Stadtmuller  were  not  made  to  either 
Buel,  Griffith  or  Hawkins,  and  they  cannot  claim  that  they 
were  induced  thereby  to  expend  any  money  on  the  faith 
thereof.  If  they  had  applied  to  Stadtmuller  to  ascertain 
the  facts  in  regard  to  the  title  to  the  wood,  and  Stadtmuller 
had  informed  them  that  he  had  no  claim  upon  the  wood,  and 
that  the  title  thereto  was  in  Dixon  and  Bertrand,  then  some 
of  the  numerous  authorities  cited  by  appellant's  counsel 
would  have  been  applicable.  But  the  proofs  are  that  the 
declarations  were  made  to  Dixon  and  Bertrand,  who  knew 
all  the  facts  just  as  well  as  Stadtmuller.  They  knew  that 
the  legal  title  was  in  Stadtmuller;  that  his  remarks  were 
made  without  consideration,  and  did  not  amount  to  either  a 
gift  or  sale  of  the  wood  to  them,  and  did  not  authorize  them 
to  sell  or  convey  the  same  to  any  one.  (Cummings  v.  Web- 
ster, 43  Me.  192;  Lewis  v.  Castleman,  27  Tex.  408.) 

3.  The  appellant  Hawkins  also  claims  the  wood  by  virtue 
of  certain  tax  titles. 

Upon  the  trial,  the  court  excluded  the  certificates  of  sale, 
and  it  was  argued  that  this  action  of  the  court  was  erroneous. 
It  appears  from  the  recitals  in  the  assessor's  certificate  of 
sale  of  the  wood  on  the  Simpson  &  Ward  ranch,  that  the 
assessor,  on  the  twenty-sixth  day  of  May,  1876,  duly  listed 
and  assessed  to  L.  M.  Buel,  S.  Dixon,  F.  D.  Stadtmuller,  S. 
Simpson  and  O.  W.  Ward,  two  thousand  cords  of  wood,  at 
two  dollars  and  fifty  cents  per  cord,  and  ten  thousand  feet 
of  lumber,  at  fifteen  dollars  per  thousand;  that  the  assessor, 
on  the  said  twenty-sixth  day  of  May,  advertised  the  property 
for  sale,  by  posting  written  notices,  signed  by  him,  in  three 
public  places  in  Alpine  county;  that  on  the  third  day  of 
June,  1876,  the  assessor  offered  at  public  auction  *'so  much 
of  said  property  as  would  be  sufficient  to  raise  said  sum  of 
money  so  due  for  said  taxes;"  that  **D.  B.  Hawkins  bid  the 
smallest  or  least  quantity  of  said  personal  property  and  pay 
said  taxes  and  costs,  to  wit:  one  hundred  and  fifty-one  dol- 
lars and  ninety-two  cents  taxes  and  one  dollar  and  fifty-one 
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cents  costs;  that  the  smallest  quantity  bid  or  offered  to  be 
taken  bj  said  D.  B.  Hawkins,  and  pay  said  taxes  and  costs, 
was  the  whole  of  said  cord-wood;  that  the  whole  of  said 
cord-wood  was  by"  the  assessor  **then  and  there  struck  off 
and  sold  to  said  D.  B.  Hawkins,  he  being  the  best  bidder 
therefor." 

Similar  recitations  appear  in  the  certificate  of  sale  from 
the  assessor  to  S.  W.  Griffith,  for  eight  hundred  and  fifty 
cords  of  wood  and  five  thousand  one  hundred  and  eighty 
feet  of  lumber,  on  the  St.  John  ranch,  assessed  to  L.  Ber- 
trand,  S.  Simpson,  O.  W.  Ward  and  F.  Stadtmuller.  The 
certificates  were  signed  "A.  M.  Grover,  assessor  of  Alpine 
county;  Henry  H.  Merrill,  deputy." 

Appellants  offered  testimony  to  prove  that  Grover  was 
assessor,  but  failed  to  make  any  proof  whatever  that  Merrill 
was  his  deputy,  or  that  the  signature  to  the  certificate  of 
sale  was  the  signature  of  the  officer  making  it.  These  facts 
were  essential,  in  order  to  give  validity  to  the  certificates. 
(Blackwell  on  Tax  Titles,  92,  217;  Eochhold  v.  Barnes,  3 
Rand,  473.) 

In  California,  it  has  been  held  that  the  supreme  court 
should  take  judicial  notice  of  the  fact  as  to  who  fills  the 
various  county  offices  within  their  jurisdiction,  and  of  the 
genuineness  of  their  signatures.  {Wetherhee  v.  Dunn^  32 
Cal.  106.)  But  our  attention  has  not  been  called  to  any 
authority,  and  we  apprehend  none  can  be  found  that  re- 
quires the  courts  of  one  istate  to  take  judicial  notice  of  the 
various  county  officers  of  another  state,  or  the  genuineness 
of  their  signatures.  This  objection  was  of  itself  sufficient 
to  justify  the  ruling  of  the  court  in  excluding  the  certificates 
of  sale.  Other  objections  were  made  by  respondent,  which, 
in  our  opinion,  were  equally  well  founded. 

The  law  of  California  relating  to  the  collection  of  taxes  by 
the  assessor  on  personal  property,  and  authorizing  a  seizure 
and  sale,  where  the  owner  has  no  real  estate,  provides, 
among  other  things,  that  *  *  the  sale  must  be  at  public  auction, 
and  of  a  sufficient  amount  of  the  property  to  pay  the  taxes, 
percentage  and  costs."  (2  Cal.  Political  Code,  3791.) 
**3792.     The  sale  must  be  made  after  one  week's  notice  of 
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the  time  and  place  thereof,  given  by  publication  in  a  news- 
paper in  the  county,  or  by  posting  it  in  three  public  places." 
**3794.  On  payment  of  the  price  bid  for  any  property 
sold,  the  delivery  thereof,  with  a  bill  of  sale,  vests  the  title 
in  the  purchaser." 

Appellants  failed  to  prove  that  these  provisions  of  law 
were  complied  with.  The  property  was  not  sold  at  **  public 
auction,"  in  the  manner  required  by  section  3791.  There 
is  no  satisfactory  proof  that  it  was  necessary  to  sell  the  en- 
tire quantity  of  wood  in  order  to  pay  the  taxes,  and  we  are 
of  opinion  that  the  wood  ought  to  have  been  offered  for  sale 
by  the  cord,  and  only  so  much  sold  as  was  suflScient  to 
pay  the  taxes,  percentage  and  costs.  (Cooley  on  Taxation, 
344;  Blackwell  on  Tax  Titles,  286-289,  and  authorities  there 
cited.) 

Appellants'  counsel,  having  attempted,  but  failed,  to  prove 
that  the  notices  of  sale  were  posted  in  three  public  places, 
aa  required  by  section  3792,  contend  that  the  certificates  of 
sale  were  conclusive  evidence  of  the  facts  therein  recited. 
This  position  is  wholly  untenable. 

There  are  no  provisions  in  the  law  of  California — at  least 
none  that  were  offered  in  evidence — which  makes  the  bill  of 
sale  of  personal  property  even  prima  facie  evidence  of  the 
facts  recited  in  it.  The  law  does  not  specify — as  it  does  in 
regard  to  certificates  of  sale  given  by  the  officer  upon  the 
sale  of  real  property — what  shall  be  stated  in  the  bill  of 
sale.  Section  3786  relates  exclusively  to  sales  of  real  estate. 
It  is  not  made  applicable  to  sales  of  personal  property  made 
by  the  assessor.     (See  sec.  3822.) 

The  law  does  not  require  the  assessor,  in  selling  personal 
property,  to  give  a  certificate  of  sale,  but  simply  provides 
that  upon  the  payment  of  the  purchase-money  he  must  de- 
liver the  property,  *'with  a  bill  of  sale." 

It  is  evident  that  if  the  court  had  permitted  the  certificates 
of  sale  to  be  introduced  in  evidence,  the  jury  would  have 
been  compelled,  under  proper  instructions,  to  disregard 
them,  because  the  testimony,  in  several  particulars,  failed 
to  show  the  essential  facts  required  by  law  to  give  them  any 
validity. 
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It  is  unnecessary  to  notice  the  various  other  objections 
made  by  respondent's  counsel  to  the  certificates  of  sale.  It 
is  suflScient  to  state,  in  general  terms,  that  the  fact  that  the 
property  was  levied  upon  and  advertised  for  sale  without 
any  eiBfort  having  been  made  by  the  assessor  to  notify  the 
owners  of  the  property,  and  that  property  assessed  at  over 
five  thousand  dollars  was  sold  for  one  hundred  and  fifty 
dollars,  shows  the  necessity  of  courts  enforcing  a  strict  com- 
pliance of  the  law.  In  cases  like  this,  where  the  sales  were 
made  exparte,  without  any  regular  proceedings  in  a  court  of 
justice,  it  is  essential  that  each  and  every  of  the  require- 
ments of  the  law  should  be  strictly  observed  by  the  officer 
exercising  this  summary  power.  The  bare  possibility  that 
the  power  might  be  abused  by  the  officer,  and  that  injustice 
might  be  done  to  the  owner,  ought  to  require  from  the 
courts  a  strict  construction  of,  and  a  literal  compliance  with, 
the  law. 

4.  This  brings  us  to  the  most  important  question  involved 
in  this  case,  viz:  did  the  court  err  in  giving  the  fifth  instruc- 
tion asked  by  respondent's  counsel?  It  reads  as  follows: 
"If  the  jury  find  from  the  evidence  that  the  wood  in  con- 
troversy was  put  into  the  wood-drive  of  the  said  defendant, 
the  Carson  river  wood  company,  at  Alpine  county,  state  of 
California,  by  some  person  or  persons  having  the  custody 
or  possession  thereof,  not  the  owner  or  owners  thereof,  the 
possession  of  such  Carson  river  wood  company  of  said 
wood  was  lawful  until  demand  made  by  the  owner  or  own- 
ers, and  it  was  not  until  after  demand  was  made  on  them  by 
the  owner  or  owners,  and  refusal  to  deliver  it  up,  that  any 
conversion  took  place,  and  an  action  for  the  recovery  of  the 
property,  or  for  damages  for  its  conversion,  would  lie  by 
the  owner;  and  the  owner  of  the  property  is  entitled  to  re- 
cover the  value  of  the  property  converted  at  the  time  and 
place  of  such  conversion." 

The  wood,  at  the  time  of  the  demand  upon,  and  refusal 
by,  the  Carson  river  wood  company,  was  out  of  the  river 
and  corded  up  at  Empire  city,  in  Ormsby  county,  in  this 
state,  and  was  then  and  there  worth  the  sum  of  seven  dollars 
per  cord  (the  value  found  by  the  jury).     The  Carson  river 
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wood  company  did  not  claim  the  wood  as  its  property;  but 
when  the  written  demand  was  made  upon  it  to  deliver  the 
possession  to  Ward,  it  refused,  upon  the  ground  "that  the 
wood  thereby  claimed  by  O.  W.  Ward  is  also  claimed  by 
other  persons  or  parties."  The  proofs  show  that  the  corpor- 
ation was  a  mere  bailee  for  the  defendant  Hawkins  and 
others,  and  had  no  further  interest  in  the  wood  except  to 
secure  its  pay  for  services  in  driving  and  transporting  the 
wood  to  Empire  city.  Its  refusal  to  deliver  the  wood  un- 
der such  circumstances  did  not  amount  to  a  new  conversion. 
Its  liability  was  not  fixed  or  determined  by  the  time  or 
place  it  came  into  possession  of  the  property.  It  might 
have  relieved  itself  from  all  liability  to  the  plaintiff  by  de- 
livering him  the  wood  when  it  was  demanded.  By  its  act 
of  refusal  to  deliver  the  wood  when  demanded  it  became 
liable  to  the  plaintiff  to  the  same  extent  that  the  defendant 
Hawkins,  and  his  predecessors  in  interest,  were  liable,  and 
no  more.  Hawkins,  Griffith  or  Buel  could  only  have  been 
held  liable  (there  being  nothing  in  the  case  to  warrant  spe- 
cial or  exemplary  damages)  for  the  value  of  the  wood  at  the 
time  and  place  of  its  conversion,  with  legal  interest,  from 
that  date  up  to  the  time  of  judgment. 

During  the  progress  of  the  trial  the  defendants,  having  in 
their  original  answers  admitted  the  value  of  tbe  wood  at 
Empire  city  to  be  five  dollars  and  seventy-five  cents  per 
cord,  were,  on  motion,  allowed  to  amend  their  answers  by 
alleging  that  the  value  of  the  wood,  on  the  respective  ranches 
where  it  was  cut,  was  two  dollars  per  cord,  and  no  more. 
The  testimony  as  to  its  value  at  that  point  varies  from  two 
dollars  to  three  dollars  per  cord. 

The  proofs  show  that  Hawkins,  and  his  predecessors 
in  interest,  took  possession  of  the  wood  upon  said  ranches, 
and  at  their  own  expense  caused  it  to  be  removed  there- 
from and  flumed  down  Wolf  creek  into  the  Carson  river, 
claiming  it  as  their  own.  The  expenses  so  incurred  by 
them,  added  to  the  amounts  paid  for  the  purchase  of 
the  wood,  exceeded  six  thousand  dollars*  This  does  not 
include  tbe  amount  of  one  dollar  and  fifty  cents  per  cord 
due  the  Carson  river  wood  company  for  driving  and  trans- 
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porting  the  wood  down  the  Carson  river  to  Empire.  It  is 
proper  to  state,  in  this  connection,  that  the  plaintiff,  upon 
the  cross-examination  of  Hawkins  and  other  witnesses, 
sought  to  prove  that  there  was  a  collusive  agreement  be- 
tween Hawkins  and  the  persons  from  whom  he  purchased 
the  wood  that  the  purchase-money,  as  evidenced  by  certain 
promissory  notes,  was  not  to  be  paid  unless  he  finally  re- 
covered in  this  action.  Nevertheless,  the  fact  remains 
undisputed  that  the  entire  cost  of  removing  the  wood 
from  the  ranches  in  Alpine  county,  California,  where  it 
was  cut,  was  either  paid  or  incurred  by  the  defendant 
Hawkins,  and  that  its  enhanced  value  was  solely  caused 
by  the  acts  of  Hawkins,  and  his  predecessors  in  interest, 
in  having  it  so  removed,  flumed,  driven  and  transported  to 
market  at  Empire  city,  Nevada.  The  plaintiff  knew  that 
the  wood  had  been  sold  by  Dixon  and  Bertrand,  and  that  it 
was  claimed  by  other  parties,  but  took  no  steps  to  advise 
the  purchasers  of  his  title  until  the  wood  arrived  at  Empire. 
In  his  testimony  on  cross-examination  he  said:  *'I  knew  or 
heard  when  the  drive  was  going  to  leave  up  there.  I  didn't 
go  and  look  after  the  wood,  because  I  heard  it  had  been 
sold  and  that  fighting  men  had  been  put  in  the  camp  to  kill 
ine  if  I  came  up."  There  is  no  pretense  that  Ward  or  Stadt- 
muller  claimed  any  title  to  the  wood  or  attempted,  in  any 
manner,  to  assert  any  dominion  or  control  of  it  after  the 
sale  by  Dixon  and  Bertrand  until  it  arrived  at  Empire.  The 
argument  of  respondent's  counsel  in  support  of  the  instruc- 
tions given  by  the  court,  and  of  the  measure  of  damages 
found  by  the  jury,  is  based  upon  the  theory  that  a  demand 
was  necessary,  and  that  the  demand  and  refusal,  as  proven 
in  this  case,  fixed  the  date  of  the  conversion  of  the  property. 
This  principle  is  often  applied  in  actions  against  brokers  to 
recover  the  value  of  mining  stocks,  etc.,  and  a  demand  and 
refusal  are  sometimes  proven  in  other  cases  for  the  purpose 
of  showing  the  defendant's  possession  to  be  wrongful.  But 
the  proof  of  the  demand  and  refusal  is  only  one  of  the  means 
that  may  be  resorted  to  for  the  purpose  of  establishing  the 
fact  of  a  conversion.  When  there  has  been  an  actual  con- 
version, no  demand  is  necessary  in  order  to   sustain  the 
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action  of  trover.  (Cf«T  v.  Hemenway,  Davies,  328;  Earle  v. 
Va7i  Buren,  2  Halsted,  344;  Davison  v.  Donadiy  2  E.  D. 
Smith,  121;  State  v.  PaUen,  49  Me.  383;  Hardi/  v.  Keeler,  56 
Ills.  152.)  The  same  rule  prevails  in  actions  of  replevin. 
{PerJdna  v.  Barnes,  3  Nev.  557.) 

The  taking  of  the  wood  by  Hawkins  and  others,  under 
the  unauthorized  sales,  with  the  intent  to  convert  it  to 
their  own  use,  amounted  to  a  conversion,  and  the  true 
owner  of  the  wood  could  recover  its  value  in  an  action  of 
trover,  without  making  any  demand,  notwithstanding  the 
fact  that  they  purchased  the  property  in  good  faith,  believ- 
ing the  title  to  be  valid.  (Whitman  G.  &  S.  M.  Co.  v.  IHtle, 
4  Nev.  494.) 

The  wood,  as  it  was  piled  upon  the  ranches  in  Alpine 
county,  belonged  to  the  plaintiff  and  his  predecessors  in  in- 
terest. It  was  there  wrongfully  converted  by  the  defendant 
Hawkins  and  his  predecessors  in  interest.  That  was  the 
place  where  the  plaintiff's  property  was  taken  from  him. 
After  this  conversion,  the  defendant  Hawkins  and  his 
grantor,  Griffith  (claiming  the  wood  as  their  own),  delivered 
it  in  the  Carson  river  to  the  defendant,  the  Carson  river 
wood  company,  as  their  bailee.  The  Carson  river  wood 
company,  as  a  bailee  for  Hawkins  and  Griffith,  transported 
the  wood  down  the  Carson  river  to  Empire  city,  where  the 
plaintiff  made  the  demand  for  the  wood.  The  plaintiff  is 
entitled  to  recover  full  compensation  for  the  value  of  the 
property  taken;  but  he  is  not  entitled  to  recover  the  ^alue 
as  increased  by  the  labor  and  expenditure  of  money  upon 
the  part  of  the  defendant  Hawkins  or  any  of  his  predeces- 
sors in  interest.  This  would  certainly  be  giving  him  com- 
plete indemnity  for  the  loss  he  sustained,  which  is  the  real 
object  of  the  action  of  trover.  (Boylan  v.  Huguet,  8  Nev. 
358,  as  Avell  as  in  replevin,  where  the  property  cannot  be 
returned;  Buckley  v.  Buckley,  12  Nev.  424,  and  authorities 
there  cited.)  There  is  nothing  in  this  case,  calling  for 
any  special  or  exemplary  damages,  and  hence  the  true 
measure  of  damages  which  the  plaintiff  was  entitled  to 
recover,  was  the  value  of  the  wood  at  the  time  of  the  con- 
version, with  legal  interest  from  that  date  up  to  judgment. 
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(Boylan  v.  Hugudy  supra;  Weymouth  v.  Chicago  and  North- 
loestern  Railway  Company ,  17  Wis.  554;  Moody  v.  Whitney , 
38  Me.  174;  Bourne  v.  Ashley,  1  Lowell,  27;  Winchester  y. 
Craig,  33  Mich.  207.)  There  may  be  eases  imagined  that 
might  require  a  modification  of  this  rule,  in  order  to  reach 
the  controlling  principle  of  compensation;  for  it  has  been 
often  said  that  the  rule  always  yields,  when  the  facts  re- 
quire it,  to  the  principle  upon  which  the  rule  is  founded. 

But  "sufficient  unto  the  day  is  the  evil  thereof,"  and  it 
will  be  time  enough  to  decide  such  cases  when  they  are 
presented.  It  is  enough  for  us  here  to  say  that,  in  our 
judgment,  there  are  no  facts  in  this  case  that  call  for  any 
modification  of  the  rule.  The  rule  adopted,  if  properly  ap- 
plied,  does  give   the  plaintiff  full  compensation. 

In  the  case  cited  from  Wisconsin,  the  plaintiff  had 
caused  wood  to  be  cut,  and  had  piled  it  on  the  premises 
of  the  defendant,  in  the  town  of  Farmington,  in  Jefferson 
county,  with  a  view  of  selling  it  to  the  defendant.  At  that 
place  the  wood  was  worth  about  one  dollar  and  fifty  cents 
per  cord.  Before  the  contract  was  completed,  the  defend- 
ant, by  mistake,  carried  the  wood  to  Janesville,  and  there 
mingled  it  in  such  a  manner  that  its  identity  was  lost. 
The  plaintiff  then  demanded  it  at  Janesville,  and  the  de- 
fendant did  not  deliver  it.  Wood  at  that  time  was  worth 
four  dollars  per  cord  in  Janesville,  and  was  afterwards 
worth  five  dollars.  The  plaintiff  brought  an  action  of  tro- 
ver to  recover  the  value  of  the  wood,  and  the  question  was 
whether  the  plaintiff  should  recover  its  value  at  Janesville, 
or  only  the  value  at  Farmington,  where  it  was  first  taken. 
Paine,  J.,  on  delivering  the  opinion  of  the  court,  after  ad- 
mitting that  a  wrong-doer  cannot,  by  bestowing  labor  upon 
the  property  of  another,  which  he  has  tortiously  taken,  di- 
vest the  title  of  the  original  owner,  and  that  the  owner  may 
retake  it  in  whatever  form  it  may  be  found,  so  long  as  its 
identity  can  be  established,  said:  **But  where  the  owner 
voluntarily  waives  the  right  to  reclaim  the  property  itself, 
and  sues  for  the  damages,  the  difficulty  of  separating  the 
enhanced  value  from  the  original  value,  no  longer  exists. 
It  is  then  entirely  practicable  to  give  the  owner  the  entire 
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value  that  was  taken  from  liim,  which  certainly  seems  to  be  all 
that  natural  justice  requires,  without  adding  to  it  such  value 
as  the  property  may  have  afterwards  acquired  from  the  labor 
of  the  defendant.  In  the  case  of  recaption,  the  law  does  not 
allow  it,  because  it  is  absolute  justice  that  the  original 
owner  should  have  the  additional  value,  but  because  the 
wrong-doer  has,  by  his  own  act,  created  a  state  of  facts 
where  either  he  or  the  owner  must  lose  something.  There 
the  law  says  the  wrong-doer  shall  lose.  But  if  the  owner 
qhooses  to  resort  to  another  remedy,  in  applying  which  the 
law  may  give  him  full  compensation  for  all  that  he  has  lost, 
without  compelling  the  wrong-doer  to  pay  more,  I  see  no 
reason  why  that  should  not  be  the  rule.  The  value  of  the 
property  at  the  moment  of  the  conversion,  without  such  in- 
crease as  it  may  have  received  from  fluctuations  of  the  mar- 
ket, or  other  causes  independent  of  the  acts  of  the  defend- 
ant, should  be  the  measure  of  the  damages." 

We  are  of  opinion  that  the  authorities  cited  by  respond- 
ents' counsel,  which  hold  that  the  measure  of  damages 
should  include  the  enhanced  value  of  the  property,  merely 
because  the  owner  might,  in  an  action  of  replevin,  have  re- 
covered it  in  specie,  are  not  supported  by  sound  reason  nor 
sustained  by  the  weight  of  the  decided  cases;  and  hence 
they  ought  not  to  be  followed  by  this  court. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial,  unless  the  respondent  elects, 
within  ten  days  after  the  filing  of  the  remittitur  herein  in 
the  district  court,  to  have  the  judgment  modified  so  as  to 
include  only  the  value  of  the  one  thousand  eight  hundred 
and  sixty-two  cords  of  wood,  at  two  dollars  per  cord,  with 
legal  interest  on  such  value  from  the  time  of  the  conversion 
of  the  wood  from  the  ranches  in  Alpine  county,  California 
(said  judgment  to  be  for  gold  coin  of  the  United  States),  in 
which  event  the  judgment,  as  thus  modified,  will  be  affirmed. 
Appellants  are  entitled  to  recover  their  costs  on  appeal* 
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ALEXANDER  D.  SMITH,  Appellant,  v.  ALEXANDER 
B.  STEWART  et  al..  Respondents. 

Homestead — ^What  it  Includes. — In  construing  the  homestead  law  of  1865: 
Held,  that  a  town  lot  upon  which  is  erected  a  dwelling-house,  two  other 
buildings  used  as  stores,  and  a  stone  house  for  storing  goods,  the  build- 
ings  being  separate  from  each  other,  can  be  claimed  and  held  as  a  home- 
stead; that  the  law  exempts  from  execution  a  tract  of  land  on  which  the 
homestead  is  located,  to  the  extent  of  five  thousand  dollars  in  value, 
without  limiting  the  other  uses  to  which  the  land  is  put,  as  long  as  it  is 
used  and  claimed  as  a  homestead. 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  Lyon  county. 

The  facts  appear  in  the  opinion. 

Lewis  dk  Deal,  for  appellant. 

Boisot's  homestead  only  embraced  the  land  upon  which 
his  dwelling-house  stood,  the  dwelling-house  and  out-build- 
ings used  in  connection  with  it,  necessary*  to  the  proper 
enjoyment  of  the  dwelling  itself.  The  primary  object  of  the 
legislature  is  to  exempt  a  homestead,  that  is  the  dwelling- 
place  of  the  family,  and  not  simply  property  to  the  value  of 
five  thousand  dollars.  {Gregg  v.  Bostwick,  33  Cal.  225; 
Iktale  of  Delaney,  37  Id.  176.) 

The  decision  in  Clai'Jc  v.  Shannon,  1  Nev.  669,  was  based 
upon  sections  4,  5,  6,  7  of  the  act  of  1861.  That  act  is  in 
many  respects  essentially  different  from  the  act  of  1864-5.. 

C.  H.  Belknap  and  JS^irkpairick(i:Step}iens,  for  respondents. 

The  entire  preinises  embraced  by  Boisot's  homestead 
claim  was  homestead  property.  (1  Comp.  L.  186  ei  seq,; 
Goldman  v.  Clark,  1  Nev.  607;  Clark  v.  Shannon,  1  Id.  568; 
Kelly  V.  Baker,  10  Minn.  154;  Stats,  of  Minnesota,  498; 
Acldey  v.  Chamberlain,  16  Cal.  181.) 

By  the  Court,  Leonard,  J. : 

On  the  twenty-eighth  day  of  October,  1875,  one  William 
Began  recovered  judgment  in  the  third  judicial  district 
Vol.  XIIL— 6. 
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court,  Lyon  county,  in  this  state,  against  Charles  V.  Boi- 
sot,  which  was  duly  docketed  on  the  same  day.     On  the 
thirtieth  day  of  October  following,  execution  was  duly  is- 
sued thereon,  and  the  property  described  in  the  complaint 
in  this  action  was  levied  on,  and  on  the  twenty-ninth  day  of 
January,  1876,  sold  to  said  Kogan.     There  was  no  redemp-y 
tion  of  any  portion  of  the  premises,  and  on  the  thirty-first .. 
day  of  July,  1876,  the  sheriff  executed  and  delivered  to    ' 
Began  a  deed  conveying  the  same  to  him.     On  the  day  last  • 
stated,  Began,  for  a  valuable  consideration,  conveyed  the 
premises  to  appellant.     On  the  seventh  day  of  November,   / 
1874,  W.  M.  Seawell,  judge  of  the  third  judicial  district^ 
court  before  mentioned,  and  trustee  under  the  act  of  the   / 
legislature  of  this  State,  entitled,  '*  An  act  prescribing  rules 
and  regulations  arising  under  the  act  of  Congress  entitled, 
'An  act  for  the  relief  of  the  inhabitants  of  cities  and"^- 
towns  upon  the  public  lands,'  approved  March  2,  1867;  ap- 
proved February  20,  1869,"  as  such  judge  and  trustee,  con- 
veyed the  premises  in  controversy  to  said  Boisot,  who,  on 
the  eleventh  day  of  November,  1874,  made  his  declaration 
of  homestead  in  writing,  claiming  the  said  premises  as  a 
homestead,  and  caused  the  same  to  be  recorded  on  the  thir- 
teenth day  of  November  following,   in  the  oflSce  of  the 
county  recorder  of  said  Lyon  county,  wherein  the  premises 
are  situated.     At  the  time  of  making  his  declaration,  Boi- 
sot was,  and  ever  since  has  been,  a  married  man,  and  at 
such  time,  and  up  to  December  1,  1875,  he  resided  with 
his  family  upon  said  premises,  using  the  dwelling-house 
thereon  as  his  family  residence.     The  property  in  contro- 
versy consists  of  a  lot  of  land  on  Main  street,  in  Silver  city, 
about  forty-nine  by  one  hundred  and  thirty-seven  feet, 
whereon  there  is  the  said  dwelling-house  and  two  buildings 
used  as  stores,  and  a  stone  house  used  for  storing  goods. 
The  two  stores  are  on  Main  street,  and  the  stone  house  is  in 
the  rear  of  the  stores,  all  being  separated  from  each  other 
and  from  the  dwelling-house.     There  is  an  alley-way  about 
two  and  a  half  feet  wide  between  the  two  stores,  which  is 
used  in  reaching  the  dwelling-house  in  the  rear  of  the 
stores,  and  there  is  a  stone  Wall  behind  the  two  stores  for 
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the  support  of  a  bank  of  earth  in  the  rear,  making  a  terrace 
of  the  ground  upon  which  the  dwelling-house  stands. 
There  are,  and  have  been,  no  fences  dividing  the  dwelling- 
house  from  the  other  buildings.  Boisot  and  family  never 
used  the  stores  on  Main  street  or  the  stone  house  in  the 
rear,  as  a  dwelling-house,  but  while  occupying  the  dwelling- 
house  with  his  family,  he  used  the  two  stores  as  places 
wherein  he  sold  goods  and  carried  on  other  business,  and 
the  stone  house  as  a  place  for  storing  goods.  In  one  of  the 
stores  Boisot  carried  on  business  as  a  broker  and  druggist, 
until  about  October  14,  1875,  defendant  Stewart  having 
been  bis  partner  in  the  drug  business  from  August  1  until 
October  14, 1875,  when  the  partnership  terminated.  In  the 
other  store  Boisot  and  defendant  Gowen  carried  on  the  to- 
bacco and  variety  business,  as  partners,  the  latter  having 
\^  assumed  the  management  in  consideration  of  the  partner- 
ship, using  the  store  without  paying  much  rent.  This  part- 
nership continued  from  some  time  in  July  until  October  9, 
875,  and  thereafter  Gowen  carried  on  the  business  in  the 
same  store  on  his  own  account,  but  it  does  not  appear  that 
he  paid  Boisot  any  rent.  All  the  buildings  and  improve- 
ments mentioned  were,  at  the  time  of  making  the  home- 
stead declaration,  and  now  are,  on  said  lot.  The  whole 
premises,  including  the  land  and  buildings,  have  always 
been,  and  now  are,  worth  less  than  five  thousand  dollars. 
Some  time  after  said  judgment  was  docketed,  to  wit:  about 
November  8, 1875,  Boisot  and  wife  duly  conveyed  the  whole 
property  to  Samuel  Heitsher.  This  conveyance  was  re- 
corded in  the  office  of  the  county  recorder  of  Lyon  county, 
November  19,  1875.  Heitsher  leased  the  premises  to  re- 
spondents November  19,  1875,  and  they  are  in  possession  as 
his  tenants.  The  value  of  the  rents  since  July  31, 1876,  the 
date  of  appellant's  deed  from  the  sheriff,  until  judgment  in 
this  case  was  ninety-five  dollars  per  month. 

As  conclusions  of  law,  the  court  found  that  no  part  of 
the  premises  described  in  plaintiff's  complaint  was  subject 
to  sale  under  his  execution,  for  the  reason  that  they  were 
all  homestead  property  of  said  Boisot  and  wife,  the  grant- 
ors of  defendants'  lessor;  that  plaintiff  was  not  entitled  to 
recover  either  possession  or  rents. 
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Judgment  was  entered  accordingly,  and  this  appeal  is 
taken  therefrom. 

The  only  question  for  our  consideration  is  as  to  the  ex- 
tent of  Boisot's  homestead.  Counsel  for  appellant  claim 
that  it  only  embraced  the  dwelling-house  and  the  out-build- 
ings and  appurtenances  used  immediately  in  connection 
therewith,  together  with  the  land  upon  which  they  stand; 
while  respondents'  counsel  contend  that  it  included  the 
whole  property  described  in  Boisot's  declaration  of  home- 
stead, which  is  the  same  as  that  described  in  the  sheriff's 
deed  and  in  the  complaint  in  this  action. 

Counsel  for  appellant  admit  the  correctness  of  the  decis- 
ion in  the  case  of  Clarh  v.  Shannon  (1  Nev.  569),  under 
the  statute  of  1861,  but  urge  that  under  the  statute  of  1864-5 
a  different  rule  must  prevail.  We  shall  examine  that  case 
in  connection  with  both  statutes,  with  the  view  of  ascertain- 
ing whether  or  not  there  is  such  a  difference  between  the 
two  statutes  as  to  work  the  radical  change  claimed  by  coun- 
sel for  appellant.  Homestead  exemptions  as  to  extent  and 
character,  depend  entirely  upon  the  constitution  and  stat- 
utes. They  were  unknown  under  the  common  law.  The 
constitutions  and  statutes  of  the  different  states  being  unlike 
ours,  as  a  rule,  the  decisions  of  other  courts  upon  the  sub- 
ject in  hand  furnish  few  authorities  that  can  be  followed 
here. 

The  case  of  Gregg  v.  BostwicJc,  33  Cal.  225,  referred  to 
and  greatly  relied  on  by  counsel  for  appellant,  was  rendered 
when  the  statute  of  that  state  in  relation  to  homestead  ex- 
emptions was  like  ours.  We  shall  examine  that  case  here- 
after. 

It  is  said  by  counsel  for  appellant  in  their  brief,  *'that 
all  the  sections  of  the  act  of  1861,  upon  which  Clark  v. 
Shannon  was.  decided,  are  left  out  of  the  act  of  1864-5,"  and 
hence  it  is  claimed  that  the  case  referred  to  is  not  an  au- 
thority in  this  case.  If  the  premises  assumed  by  counsel 
are  correct,  their  conclusions  certainly  follow;  because  re- 
spondents' rights  depend  upon  the  last  named  statute,  and 
that  decision  was  based  upon  the  statute  of  1861,  although 
Clark  v.  Shannon^  and  Goldman  v.  Clark  (1  Nev.  607),  were 
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rendered  more  than  eight  months  after  the  statute  of  1864-5 
was  in  force. 

It  is  also  said  by  counsel  for  appellant,  that  the  legisla- 
ture of  1864-5  left  out  certain  provisions  of  the  act  of  1861 
for  the  purpose  of  avoiding  the  construction  adopted  in 
ClarJc  V.  Shannon.  If  such  are  the  facts,  it  is  the  duty  of 
this  court  to  so  declare.  A  comparison  of  the  two  statutes 
will  best  show  the  intention  of  the  legislature.  It  may  be 
well  to  notice  preliminarily,  however,  that  at  the  session  of 
the  legislature  of  1864-5  the  constitution  of  this  state  was 
in  force,  and  that  section  30,  article  iv,  required  laws  to  be 
enacted  providing  for  the  recording  of  homesteads  within 
the  county  in  which  the  same  should  be  situated.  Such 
provision  was  made  in  section  1,  statute  of  1864-5.  In  the 
same  law  nearly  all  the  provisions  of  the  old  law  were  re- 
enacted;  but  those  seeming  to  allow  the  execution  debtor 
to  claim  at  least  one  acre,  although  of  greater  value  than 
five  thousand  dollars,  were  left  out  of  the  new  law,  and  with 
good  reason.  They  were  inconsistent  with  section  1.  They 
made  an  important  and  oftentimes  unnecessary  distinction 
between  one  person  owning  an  acre  and  another  owning 
more,  although  the  property  of  each  was  worth  more  than 
five  thousand  dollars.  The  estate  of  the  latter  could  be 
divided  so  as  to  deprive  the  owner  of  a  greater  portion  of 
his  last  acre,  if  the  balance  was  worth  five  thousand  dollars, 
while  the  former  could  hold  a  full  acre,  except  in  case  of 
sale  of  the  whole.  If  a  homestead  exceeded  one  acre,  and 
the  land  and  dwelling-house  and  appurtenances  thereon 
were  worth  more  than  five  thousand  dollars,  a  portion  less 
than  an  acre  in  compact  form  might  have  been  set  oS  as  the 
homestead,  if  that  portion,  with  the  dwelling-house,  etc., 
was  worth  five  thousand  dollars;  but  if  a  homestead  did  not 
exceed  an  acre,  although  that  acre,  with  the  dwelling-house, 
etc.,  was  of  greater  value  than  five-  thousand  dollars,  the 
portion  representing  the  excess  of  five  thousand  dollars  in 
value  could  not  be  sold,  and  the  only  remedy  of  the  plaintiff 
was  to  sell  the  whole,  and  take  the  balance  of  the  proceeds 
of  the  sale,  after  paying  the  defendant  five  thousand  dollars. 
Thus  it  will  be  seen  that  the  statute  of  1861  made  a  useless. 
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unjust  distinction  between  homestead  claimants.  We  think 
the  facts  just  stated  caused  the  legislature  to  change  the  law 
of  1861  in  1864-5.  We  think  further,  that  if  the  legislature 
had  intended  to  make  the  radical  change  claimed  by  coun- 
sel for  appellant,  such  intention  would  have  been  made 
plain;  the  language  of  the  first  section  defining  a  homestead, 
would  have  been  changed  so  as  to  show  the  intended  modi- 
fication. They  would  not  have  re-enacted  the  significant 
words:  "The  homestead,  consisting  of  a  quantity  of  land, 
together  with  the  dwelling-house  thereon  and  its  appurte- 
nances, not  exceeding  in  value  the  sum  of  five  thousand 
dollars,  *  *  ^t  shall  not  be  subject  to  forced  sale 
on  execution."  Section  1  of  the  statute  of  1861  did  not 
specify  the  time  or  manner  of  selecting  a  homestead,  and 
section  3  provided  that  the  householder  might  notify  the 
officer  of  what  he  regarded  as  his  homestead  at  the  time  of 
making  the  levy,  and  that  the  remainder  alone  should  be. 
subject  to  sale.  Section  1  of  the  law  of  1864-5  does  require 
the  selection  to  be  made  in  a  certain  way,  and  it  is  nowhere 
stated  that  it  may  be  done  in  any  other  manner  or  at  any 
time  after  levy.  But  in  Hawthorne  and  wi/e  v.  Smith  (3 
Nev.  185),  this  court  decided  that  property  which  possesses 
the  characteristics  of  a  homestead,  may  be  selected  and  the 
declaration  recorded,  any  time  before  sale  under  execution, 
and  that  the  levy  of  an  attachment  will  not  prevent  such 
selection. 

So  the  only  practical  difference  between  sections  1  and  3 
of  the  old  law  and  section  1  of  the  new  is,  that  the  latter 
requires  a  declaration  in  writing  containing  the  facts  therein 
mentioned,  to  be  acknowledged  and  recorded  in  the  proper 
office  sometime  before  sale,  and  the  former  do  not  contain 
this  requirement. 

Section  2  of  each  statute  does  not  affect  the  question  un^ 
der  consideration. 

Sections  4  and  5  of  the  old  law  are  embodied,  substan- 
tially, in  section  3  of  the  new,  with  the  exception  of  the 
"one  acre"  provisions  already  referred  to.  In  the  present 
statute  there  is  a  new  provision,  "that  when  the  execution 
is  against  the  husband  whose  wife  is  living,  the  judge  may, 
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in  his  discretion,  direct  the  five  thousand  dollars  to  be  de- 
posited in  court,  to  be  paid  out  only  upon  the  joint  receipt 
of  the  husband  and  wife,  and  it  shall  possess  all  the  pro- 
tection against  legal  process  and  voluntary  disposition  of 
the  husband  as  were  the  original  homestead  premises." 

An  impartial  examination  of  the  two  statutes  has  con- 
vinced us  that  the  legislature  did  not  intend  to  change  the 
policy  of  the  former  law  in  relation  to  the  character  and 
extent  of  homestead  exemptions,  and  that  is  the  principal 
question  in  this  case,  if  not  the  only  one. 

In  Clark  y.  Shannon,  the  defendant  was  residing  upon  lot 
four  in  a  certain  block  in  Washoe  city,  and  on  lot  three  in 
the  same  block,  and  immediately  adjoining,  he  had  a  livery 
stable.  The  two  lots  made  a  square  of  one  hundred  feet. 
He  executed  a  promissory  note  to  plaintiff  Clark  for  eight 
hundred  dollars,  and  at  the  same  time  executed  a  mortgage 
to  him  on  lot  three,  to  secure  its  payment.  Shannon  was 
conducting  his  livery  business  on  lot  three,  and  his  wife  was 
living  with  him  on  lot  four.  Soon  after  the  execution  of 
the  mortgage.  Shannon  filed  in  the  proper  office  his  declara- 
tion of  homestead,  including  in  the  premises  described  both 
lots  three  and  four;  and  after  the  passage  of  the  present  law 
providing  for  the  registration  of  homestead  claims,  he  had 
his  declaration  recorded.  Clark  filed  his  bill  to  foreclose 
his  mortgage  on  lot  three,  and  Shannon  resisted  the  decree, 
on  the  ground  that  when  he  executed  the  mortgage  the 
stable  lot  constituted  a  part,  of  the  homestead  property,  and 
was  not  bound  by  a  mortgage  in  which  his  wife  did  not  join. 
The  only  question  raised  in  the  court  below,  and  the  con- 
trolling one  in  this  court,  was,  whether,  under  the  circum- 
stances of  the  case,  the  stable  lot  constituted  a  part  of  the 
homestead  property.  The  court  below  held  that  the  home- 
stead was  confined  to  the  lot  on  which  the  dwelling-house 
was  situated,  and  did  not  include  a  separate  lot  which  was 
devoted  to  business  purposes.  This  court,  on  appeal,  held 
that  the  stable  lot  was  a  part  of  the  homestead,  and  was  ex- 
empt from  execution,  and  also  from  the  operation  of  the 
mortgage  executed  without  the  concurrence  of  the  wife. 
Counsel  for  appellant  say  that  "the  old  statute  seemed  to 
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contemplate  the  selection  of  the  debtor  of  one  acre  of  land, 
even  if  the  dwelling  was  not  on  it."  We  think  counsel  are 
plainly  in  error.  Under  both  statutes  it  is  **the  homestead, 
consisting  of  a  quantity  of  land,  together  with  the  dwelling- 
house  thereon  and  its  appurtenances,  not  exceeding  in  value 
the  sum  of  five  thousand  dollars,"  that  is  exempt;  and  under 
both,  if  property  is  selected  which  is  not  a  part  of  the  home- 
stead, it  may  be  sold.  When  section  3  of  the  statuto  of 
1861  provided  that  if  a  levy  was  made  upon  the  lands  or 
tenements  of  a  householder  whose  homestead  had  not  been 
selected  and  set  apart,  he  might  notify  the  officer  *  *  * 
of  what  he  regarded  his  homestead,  *  *  *  and  the 
remainder  alone  should  be  subject  to  sale  under  such  levy, 
it  meant  only  that  no  property  so  selected  should  be  sold, 
provided  it  was  such  as  could  be  selected,  and  was  exempt, 
as  a  homestead.  It  did  not  mean  that  other  property  should 
not  be  sold,  although  it  was  claimed  and  selected  as  a  home- 
stead. It  was  homestead  property  to  the  extent  of  five 
thousand  dollars  in  value,  and  no  other,  that  he  had  the 
right  to  select,  and  which  the  law  protected.  It  was  an 
unlimited  quantity  of  land  upon  which  the  dwelling-house 
stood,  the  whole  not  exceeding  the  specified  value,  that  was 
exempt,  and  all  other  lands  were  subject  to  sale  then  as  they 
are  now. 

In  Clark  v.  Shannon^  after  stating  the  substance  of  sec- 
tions 1  and  3,  the  court  say:  **If  the  owner  sets  apart 
property  worth  more  than  five  thousand  dollars,  steps  may  be 
taken  by  the  plaintiff  in  execution  to  appraise  the  property, 
and  either  sell  a  portion  thereof  or  sell  the  whole,  reserving 
five  thousand  dollars  of  the  proceeds  for  the  debtor.  It  is 
also  provided  that  no  division  of  the  homestead  property 
shall  be  made  without  the  assent  of  the  owner,  where  it 
consists  of  one  acre  or  less.  'Here,  then,  is  the  privilege  to 
the  debtor  of  selecting  any  land  included  in  the  homestead 
tract,  provided  it  does  not  exceed  five  thousand  dollars  in 
value.  There  is  no  qualification  as  to  the  uses  to  which  it 
may  be  applied.'" 

It  is  difficult  to  see  how  the  conclusion  of  the  court  ex- 
pressed in  the  sentence  quoted  by  us  was  at  all  dependent 


Jnn.  1878.]  Smith  v.  Stewabt.  73 

Opinion  of  the  Court — Leonard,  J. 

npon  the  sentence  immediately  preceding,  having  reference 
to  the  "one  acre"  provisions  of  the  statute  of  1861.  That 
conclusion  applied  to  all  homesteads,  including  those  worth 
less  than  five  thousand  dollars;  and  yet  the  ''one  acre"  pro- 
vision did  not  take  effect  unless  the  property  claimed  was 
worth  more  than  five  thousand  dollars.  If  the  property  was 
of  homestead  character,  and  was  of  less  value  than  five 
thousand  dollars,  it  could  have  been  claimed  and  held  as  a 
homestead,  whether  there  was  one  acre  or  more  or  less. 

The  most  that  can  be  said  of  the  "one  acre"  provision  is, 
that  if  a  homestead  happened  to  contain  no  more  than  one 
acre,  and  was  worth  more  than  five  thousand  dollars,  the 
quantity  in  excess  of  five  thousand  dollars  in  value  could 
not  be  sold,  and  the  creditor  was  compelled  to  sell  the 
whole.  But  we  fail  to  see  how  the  elimination  of  those  use- 
less, unjust  provisions  in  any  manner  iufiuenced  the  court 
in  arriving  at  their  conclusions  upon  the  general  policy  of 
the  law. 

The  court  says,  further:  "Had  the  lots  been  levied  on, 
can  there  be  any  doubt  but  that  the  defendant.  Shannon, 
might  have  notified  the  sheriff  that  he  claimed  them  as  a 
homestead?  If  he  had  done  so,  it  appears  to  us  they  could 
not  have  been  divided.  It  is  admitted  both  together  are  of 
less  value  than  five  thousand  dollars.  Both  together  contain 
less  than  an  acre." 

Why  could  it  not  have  been  divided  ?  Because  it  was  a 
part  of  the  homestead,  as  well  as  because  there  was  less 
than  an  acre,  and  in  either  case  because  it  was  worth  less 
than  five  thousand  dollars.  If  it  was  a  part  of  the  home- 
stead, being  of  less  value  than  five  thousand  dollars,  no  part 
could  have  been  sold  if  the  "  one  acre  "  provisions  had  not 
been  in  the  law;  and  if  it  was  not  a  portion  of  the  home- 
stead it  could  have  been  sold,  because  the  homestead  law 
did  not  apply  to  ^t.  The  fact  is  the  court  treated  the  stable 
lot  as  a  part  of  the  homestead,  and  having  done  so,  the 
conclusion  was  irresistible  that  the  mortgage  could  not  be- 
come an  incumbrance  upon  the  property  without  the  joint 
action  of  the  wife,  as  required  by  law.  We  agree  with 
counsel  for  appellant  that  property  which  does  not  possess 
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a  homestead  character  cannot  be  made  such  by  filing  a  dec- 
laration claiming  it  as  a  homestead,  and  the  same  was  true 
under  the  old  law.  If  the  stable  lot  was  not  a  portion  of 
the  homestead,  under  the  statute,  it  was  idle  to  claim  it  and 
have  it  recorded  as  such.  If  it  was  a  part  of  it,  then  claim- 
ing it  and  having  it  recorded  secured  its  exemption;  and  it 
having  been  of  less  value  than  five  thousand  dollars,  it  was 
a  matter  of  no  consequence,  whether  there  was  one  acre  or 
more  or  less.  Had  it  been  true  that  the  stable  lot  could 
not  be  held  as  a  part  of  the  homestead  because  it  was  not  ap- 
purtenant to  the  house,  or  because  it  was  devoted  to  busi- 
ness j)urposes,  certainly  the  court  would  not  have  held 
against  the  validity  of  the  mortgage,  either  because  there 
was  less  than  an  acre  in  the  two  lots,  or  because  it  was  worth 
less  than  five  thousand  dollars;  nor  would  it  have  said,  as 
applicable  to  that  case,  that  *Uhe  law  seems  to  contemplate 
that  the  debtor  shall  not,  under  any  circumstances,  be  com- 
pelled to  accept  less  than  one  acre  of  land  for  his  home- 
stead, although  half  that  quantity  might  be  worth  five 
thousand  dollars." 

Having  treated  the  stable  lot  as  a  part  of  the  homestead, 
the  court  stated  as  an  additional  reason  for  its  decision 
against  the  plaintiff,  that  the  defendant  had  the  right  to 
claim  at  least  an  acre,  if  the  whole  was  of  less  value  than 
five  thousand  dollars,  and  therefore  the  property  could  not 
be  divided.  We  think  the  decision  of  the  court  did  not  in 
any  manner  necessarily  depend  upon  the  "one  acre"  pro- 
visions of  the  statute  of  1861.  The  present  statute,  in  all 
essentials  showing  the  policy  of  the  legislature,  is  the  same 
as  that  of  1861,  Section  1,  in  stating  what  a  homestead 
shall  consist  of,  is  precisely  the  same  in  both  laws,  and  the 
provisions  requiring  five  thousand  dollars  to  be  paid  to  the 
debtor  in  case  of  sale  of  the  homestead  property,  is  the 
same  in  both.  In  the  present  statute,  the  claimant  is  re- 
quired to  insert  in  his  declaration,  among  other  things,  that 
"it  is  his  intention  to  use  and  claim  the  same  as  a  home- 
stead;" but  how  he  shall  use  it  "  as  a  homestead,"  depends 
upon  the  statutory  definition  of  that  word,  the  uses  required 
by  the  act,  and  the  property  that  can  be  held  as  such.     The 
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statute  requires  him  to  use  it  as  a  homestead,  but  allows 
him    to    select    any    quantity   of    land    upon    which  his 
dwelling-house  stands,  if  the  whole. does  not  exceed  five 
thousand  dollars  in  value.     If  a  man  with  his  family  owns 
and  resides  upon  a  ranch  of  five  hundred  acres,  and  uses  it 
in  the  ordinary  way  for  the  purposes  of  profit,  he  can  hold 
the  whole,  with  the  house  and  barns  thereon;  if  the  whole 
property  is  within  the  maximum  limit  as  to  value.     Shan- 
non, in  Clark  v.  Shannon,  used  the  stable  for  the  purposes 
for  which  it  is  built.     In  our  opinion,  any  property  which, 
as  used,  is  exempt  as  a  homestead,  is   ''used  as  a  home- 
stead," and  that  any  property  which  was  exempt  under  the 
old  law  is  equally  so  under  the  present  statute.     We  do  not 
think  the  legislature  intended  to  exempt  simply  the  dwell- 
ing-house with  its  necessary  or  convenient  appurtenances. 
It  is  not  more  necessary  to  favor  a  family  with  shelter  than 
their  bodies  with  clothes,  and  their  stomachs  with  food. 
The  legislature  did  not  intend  to  exempt  five  thousand  dol- 
lars, as   so  much  money,  but   the   intention  was,  in  our 
opinion,  to  protect  that  amount  of  realty  if  it  is  in  one 
body,  and  altogether  it  makes  up  what  is  home.     And  the 
law-makers  intended  to  treat  all  alike  who  are  entitled  to 
this  favor.     They  told  the  farmer  that  he  should  be  pro- 
tected against  the  forced  sale  of  his  ranch  and  his  house 
and  barns,  so  long  as  the  w^hole  are  not  worth  more  than 
five  thousand  dollars.     If  to-day,  his  modest  house  and  a 
few  acres  of  land  are  worth  no  more  than  one  thousand 
dollars,   he   is   assured   that  if  he   will  practice   industry 
and  economy,  and  thereby  save  four  thousand  dollars  more, 
he  can,  with  that,  purchase  additional  lands,  or  enlarge  his 
house,  or  do  both,  and  in  either  case  his  property  cannot 
be  taken  from  him,  nor  can  he  dispose  of  it  without  the 
joint  deed  of  himself  and  wife.     Shall  it  be  said  then,  un- 
less the  law  compels  the  confession,  that  an  industrious  me- 
chanic who  owns  a  town  lot  upon  which  is  his  cheap  dwelling, 
cannot  invest  his  savings  in  a  shop  upon  another  portion  of 
the  lot,  and  call  to  his  aid  steam  or  water  power,  if  he  does 
not  pass  the  five-thousand-dollar  limit,  without  losing  the 
law's  protection,  not  only  as  to  the  shop,  but  even  the  land 
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upon  which  it  stands?  The  shop  is  in  fact  a  part  of  the 
home  place,  and  as  important  a  part  as  the  house  itself. 
The  land  upon  which  it  is  built  is  a  part  of  the  house 
lot,  and  the  dedication  of  that  to  homestead  uses  car- 
ries with  it  the  tenements  and  hereditaments  thereon.  (C. 
L.  302.)  In  some  states,  where  the  quantity  of  land  al- 
lowed as  a  homestead  has  been  limited  by  law,  but  the 
value  has  been  left  unlimited,  the  courts  have  felt  it  their 
duty  to  construe  the  law  as  favorably  as  possible  to  credit- 
ors, for  the  reason  that  in  such  cases  a  dishonest  debtor  can 
enhance  the  value  of  his  property  to  an  unlimited  extent, 
and  still  hold  it  from  his  creditors.  But  where  the  value  is 
limited,  as  in  this  state,  such  danger  does  not  exist.  Be- 
sides, the  exemption  does  not  extend  to  any  vendor's,  me- 
chanic's or  laborer's  lien. 

Counsel  for  appellant  assert  that  the  language  of  section  1 
of  the  present  law  clearly  shows  that  no  building  can  be 
claimed  as  a  homestead,  except  the  residence  and  its  appur- 
tenances, for  the  reason  that  the  legislature  has  expressed 
the  dwelling-house  as  exempt,  and  such  expression  excludes 
all  other  buildings. 

When  counsel  brought  this  action  they  described  the  land 
claimed  by  plaintiff  by  metes  and  bounds,  but  they  did  not 
describe  or  mention  any  of  the  buildings  thereon,  for  the 
reason  that  a  judgment  for  the  land  would  carry  the  build- 
ings. So,  in  the  statute,  an  exemption  of  a  ** quantity  of 
land"  would  exempt  the  buildings  thereon  also;  but  the 
legislature  did  not  intend  to  exempt  any  lands  except  those 
that  are  impressed  with  the  homestead  character,  that  is  to 
say,  those  upon  which  the  dwelling-house  is  situated.  We 
think  the  reason  why  the  dwelling-house  was  mentioned, 
was  for  the  purpose  of  fixing  the  locus  and  extent  of  the 
exempted  property,  including  the  dwelling,  etc.,  and  that 
in  mentioning  that  building  the  legislature  did  not  intend 
to  exclude  others,  except  for  the  reason  that  they  are  not 
a  part  of  the  homestead. 

Counsel  refer  us  to  Gregg  v.  Bostwick,  33  Cal.  220,  and 
other  cases  from  that  state  which  follow  the  decision  named. 
Our  present  homestead  act  is  like  the  one  in  force  there, 
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when  that  decision  was  rendered,  and  we  are  urged  to  adopt 
the  reasoning  and  policy  of  that  opinion  in  this  case,  "as 
we  have  no  decisions  of  our  own  giving  the  law  a  different 
construction."    That  decision  was  not  rendered  until  after 
the  passage  of  our  present  law,  nor  until  after  the  decision 
of  this  court  in  Clark  v.  Shannon.  So  if  our  law  was  copied 
from  the  California  statute,  there  is  no  presumption  that  the 
construction  subsequently  given  to  it  by  the  supreme  court 
of  that  state  was  adopted  by  our  legislature.    Although  that 
case  differs  very  materially  from  this,  as  will  be  seen  from 
an  examination  of  the  findings,  and  although  we  agree  with 
much  of  the  reasoning  of  that  court  and  many  of  its  conclu- 
sions, we  can  by  no  means  adopt  it  as  a  whole,  for  two  rea- 
sons :  first,  should  we  do  so,  we  should  overthrow  the  adju- 
dications of  this  court  acquiesced  in  for  a  period  of  twelve 
years  as  to  the  true  policy  of  the  homestead  law,  and  under 
which  property  and  property  rights  have  been  acquired;  for 
no  impartial  reader  can  conclude,  after  examination,  that 
heads  of  families,  under  the  present  law,  are  deprived  of 
any  of  the  privileges  that  were  granted  to  them  under  the  for- 
mer statute.    Second,  we  are  satisfied  wdth  the  construction 
given  to  the  law  by  our  predecessors.  Appellant's  construc- 
tion would  strip  every  ranchman  of  his  land  outside  of  that 
upon  which  his  dwelling  and  its  appurtenances  are  situated, 
because  his  farming  lands  are  not  more  ''necessary  or  con- 
venient," for  home  purposes,  than  are  the  stores  to  respond- 
ents in  this  case.     The  farm  lands  and  barns  are  surely 
convenient  and  necessary;  they  assist  in  the  support  of  the 
family;  but    they  are  neither,    in  the   sense  of  the   word 
"homestead,"  as  used  by  counsel  for  appellant;  they  are 
neither,  for  the  purposie  of  affording  a  familj^  shelter;  but 
they  are  both,  as  we  think,  when  used  in  the  sense  intended 
by  the  legislature,  as  interpreted  in  ClarJc  v.  Shannon. 
The  judgment  of  the  court  below  is  affirmed. 
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[No.  840.] 

E.  C.  GOOCH  ET  AL.,  Appellants,  v.  JAMES  SULLIVAN 

ET  AL.,   EeSPONPENTS. 

Objections  to  Evidence — Where  and  How  Made. — The  supreme  court,  on 
appeal,  will  consider  objections  to  the  admission  of  evidence,  only  upon 
the  grounds  of  objection  as  specified  in  the  court  below. 

Parol  License — When  Enforced. — A  parol  agreement  to  construct  a  ditch 
and  keep  it  in  repair,  for  the  mutual  benefit  of  several  parties,  will  be 
enforced,  if  the  parties  have,  in  pursuance  of  such  agreement,  performed 
labor  and  paid  their  share  of  the  expenses  incurred  in  the  construction 
of  the  ditch. 

Appeal  from  the  District  Court,  Second  Judicial  District, 
Washoe  county. 

Wm.  Cain,  for  Appellant. 

Admitting  that  the  relation  existing  between  plaintiffs  and 
defendants  are  those  of  licensors  and  licensees,  then,  under 
the  evidence  in  the  case,  the  license  granted  is  executed, 
and  is  not  revocable  at  the  pleasure  of  the  licJensor.  (Rer- 
rick  V.  Kern,  14  Serg.  &  E.  267;  Snowden  v.  Wilas,  19  Ind. 
10;  Stephens  v.  Benson,  19  Id.  368;  Woodbury  v.  ParsMey,  7 
N.  H.  237;  Ameriscoggin  Bridge  v.  Bragg,  11  Id.  103;  Russell 
v.  Hubbard,  S9  111.  335.) 

Under  a  plea  of  right  to  the  possession  of  the  land  the 
plaintiffs  may  prove  any  fact  which  entitles  them  to  the 
possession.  {Gillespie  v.  Jones,  47  Cal.  263.)  But  the  par- 
ties were  tenants  in  common  of  said  ditch,  and  not  strangers 
to  each  other,  as  in  the  case  of  licensor  and  licensee,  and 
they  mutually  agreed  to  make  and  construct  the  ditch  for 
their  joint  use  and  benefit. 

Thomas  E.  Haydon,  for  Eespondent. 

I.  This  is  a  claim  to  use  perpetually,  for  temporary  pur- 
poses, a  strip  of  land,  without  a  written  conveyance,  in  the 
teeth  of  the  statute  of  frauds.  (1  Comp.  Laws,  55;  Lobdell 
v.  Hall,  3  Nev.  509;  VansicJcle  v.  Haines,  7  Nev.  249. 

II.  An  estoppel  must  be  expressly  and  precisely  alleged. 
(Lansing  v.  Montgomery,  2  Johns.  (N.  T.)  382;  Guild  v. 
Richardson,  6  Pick.  (Mass.)  364;   Crandall  v.  Gallup,  12 
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Conn.  365;  HoioardY.  MUcJiell,  14  Mass.  241;  Isaacs  \.  Clark, 
12  Vt.  692;  Woodhouse  v.  Williams,  3  Dev.  (N.  C),  508; 
McNair  v.  O" Fallon,  8  Mo.  188;  Sharon  v.  Mimiock,  6  Nev. 
386;  Bigelow  on  Estoppel,  535,  536,  note  1;  Hamlin  v. 
Hamlin,  19  Maine,  141;  Boiling  v.  PetersburgJi,  3  Band,  563; 
Heard  v.  HaU,  16  Pick.  460;  Marshall  y.  Pierce,  12I«I.  H. 
127. 

W.  M,  Boardman,  also  for  Bespondent. 

By  the  Court,  Leonaeb,  J. : 

This  case  is,  in  many  respects,  like  Lee  et  al:  v.  McLeod, 
12  Nev.  280.  PlaintiflFs  seek  to  recover  an  undivided  seven 
sixteenths  part  of  a  certain  water-ditch  described  in  their 
complaint,  alleged  to  have  been  constructed  from  a  tail-race 
of  the  Nevada  Land  and  Mining  Company  over  the  lands  of 
plaintiflFs  and  defendants,  for  the  purpose  of  conducting 
water  from  said  tail-race^  to  and  upon  the  land  of  defend- 
ants and  plaintiffs  respectively,  a  distance  of  four  or  five 
miles,  for  farming  and  irrigating  purposes.  Plaintiffs  also 
ask  that  defendants  be  perpetually  enjoined  from  interfering 
with  plaintiffs'  free  and  undisturbed  use  of  said  ditch  to  the 
extent  of  their  interest  therein,  and  that  plaintiffs  have 
judgment  for  damages  in  the  sum  of  one  thousand  five 
hundred  dollars,  on  account  of  an  unlawful  diversion  of  the 
waters  of  said  ditch,  on  and  after  May  20,  1876,  until  the 
twelfth  day  of  August,  1876,  when  this  action  was  com- 
menced. Defendants  were  enjoined  from  interfering  with 
plaintiffs' alleged  rights  in  said  water-ditch;  also  from  di- 
verting therefrom  any  portion  of  one  hundred  and  forty-five 
inches  of  water,  claimed  to  have  been  purchased  from  said 
Nevada  Land  and  Mining  Company  for  the  irrigating  sea- 
sou  of  1876  by  plaintiffs. 

Defendants  answered  separately,  and  denied  all  the  alle- 
gations of  the  complaint  that  are  material  on  this  appeal, 
except  the  allegation  "that  the  ditch  in  question  was  con- 
structed and  used  for  the  purpose  of  conducting  water  from 
said  tail-race  to  the  lands  of  plaintiffs  and  defendants,  for 
farming  and  irrigating  purposes,  and  is  capable  of  conduct- 
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ing  from  five  to  six  hundred  inches  of  water."  Defendants 
also  admitted,  by  failing  to  deny  the  same,  that  plaintiffs 
purchased  the  use  of  one  hundred  and  forty-five  inches  of 
water  from  the  Nevada  Land  and  Mining  Company,  to  be 
conducted  through  said  ditch  and  used  for  irrigating  pur- 
poses upon  their  ranches  on  and  after  July  4,  1876,  during 
the  farming  season  of  that  year;  and  further,  that  they,  the 
defendants,  diverted  the  water  claimed  by  plaintiffs,  but 
they  denied  jJaintiffs'  alleged  right  and  title  to  the  ditch 
or  any  of  the  water  therein. 

It  was  agreed  by  counsel  upon  the  trial,  and  so  ordered 
by  the  court,  that  plaintiffs  might  offer  all  evidence  which 
they  had  or  could  procure  to  maintain  or,  establish  the  right 
claimed  by  them,  subject  to  defendant's  objection,  that  such 
rights  could  be  established  only  by  deed  or  proper  instru- 
ment in  writing,  vesting  the  same  in  plahitiffs  or  their 
grantors;  that  all  evidence  offered  by  plaintiffs,  except  such 
written  evidence,  should  be  taken  under  such  objection, 
and  the  court  should  decide  upon  the  same  after  plaintiffs 
should  rest  their  case.  Thereupon  plaintiffs  introduced 
evidence  tending  to  establish  these  facts:  That  plaintiffs 
and  defendants  respectively  own  and  cultivate  ranches  near 
the  town  of  Keno,  through  and  over  which  the  ditch  in 
question  was  constructed  by  defendants'  and  plaintiffs' 
grantors  in  the  year  1868  or  thereabouts,  for  the  purpose  of 
conducting  to  their  lands  for  irrigating  purposes  waters 
running  through  the  tail-race  above  mentioned,  and  belong- 
ing to  the  Nevada  Land  and  Mining  Company;  that  defend- 
ants' and  plaintiffs'  grantors,  in  1868,  agreed  to  construct 
and  own  the  ditch  together,  for  the  purposes  stated,  and 
when  it  should  be  completed,  to  keep  it  in  repair,  defend- 
ants to  own  one  fourth  each,  and  plaintiffs'  grantors  one 
fourth  each;  that  each  of  the  parties  to  the  agreement  con- 
tributed his  proportion  of  the  labor  and  expenses  necessary 
for  its  completion;  that  defendants,  and  plaintiffs,  and  their 
grantors,  jointly  kept  it  in  repair,  and  until  about  May  20, 
1876,  used  the  same  in  common,  according  to  their  respect- 
ive interests,  without  further  permission  or  consent  from 
the  others;  that  the  ditch  is  from  four  to  five  miles  in 
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lengthy  and  capable  of  conducting  from  five  to  six  hundred 
inches  of  water;  that  defendants,  prior  to  the  date  last 
mentioned,  did  not  claim  but  an  undivided  one  fourth  in- 
terest each,  and  recognized  plaintiffs'  right  to  the  balance; 
that  in  the  year  1876  plaintiffs  required  water  for  use  upon 
their  respective  ranches  in  their  proper  cultivation,  and  that 
in  the  spring  of  said  year  they  purchased  one  hundred  and 
forty-five  inches  of  water,  to  be  taken  from  the  tail-race  and 
used  upon  their  lands  for  irrigating  purposes  during  the 
irrigating  season;  that  defendants  deprived  plaintiffs  of  the 
use  of  a  great  portion  of  the  water  so  purchased  by  them,  and 
thereby  greatly  injured  their  crops. 

After  plaintiffs  had  rested  their  case,  defendants*  counsel 
moved  for  a  judgment  of  nonsuit  upon  the  ground  that  the 
right  claimed  by  plaintiffs,  and  by  them  sought  to  be  en- 
forced, was  an  estate  or  interest  in  the  lands  of  defendants, 
other  than  a  lease  thereof,  for  a  term  not  exceeding  one 
year,  and  that  the  same  was  not  created,  granted,  assigned, 
surrendered  or  declared  by  act  or  operation  of  law,  or  by 
deed  or  conveyance  in  writing,  subscribed  by  the  defendants 
or  either  of  them,  or  by  their  lawful  agents,  etc.  The  motion 
was  granted,  and  this  appeal  is  taken  from  the  judgment  of 
nonsuit. 

It  is  urged  that,  by  their  agreement  and  acts,  respondents 
are  estopped  from  denying  appellant's  alleged  rights  in  the 
ditch  in  question.  In  answer  to  this,  counsel  for  respond- 
ents reply  that  the  facts  necessary  to  constitute  an  equitable 
estoppel  must  be  pleaded;  that  they  are  not  in  any  manner 
stated  in  the  complaint  in  this  case,  and  consequently  that 
appellants  cannot  invoke  the  principle  claimed.  We  need 
not  inquire  whether  it  was  necessary  for  appellants  to  plead 
such  facts  or  not,  for  the  reason  that  the  only  ground  of 
objection  to  appellants'  evidence  was  the  one  above  stated. 
It  was  not  objected  that  the  evidence  was  inadmissible  be- 
cause the  facts  constituting  an  equitable  estoppel  were  not 
pleaded.  In  Sharon  v.  Minnock,  6  Nev.  383,  the  court  held 
that  the  ground  of  objection  must  be  stated  in  the  court 
below,  and  that  this  court  would  not  reverse  a  ruling  admit- 
ting or  rejecting  evidence  upon  a  ground  in  no  way  sug- 
VoL.  Xin.— 6. 
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gested  at  the  time  of  objection,  and  upon  which  the  court 
was  not  called  upon  to  decide;  that  this  court  would  con- 
sider objections  only  upon  the  grounds  specified  in  the 
court  below.  Such  a  construction  was  evidently  intended 
by  the  legislature,  and  is  the  only  one  that  is  just  to  courts 
and  litigants.  That  parol  evidence  is  admissible  in  general, 
to  prove  such  an  executed  parol  license  as  should  be  en- 
forced in  equity,  requires  no  argument  or  citation  of  author- 
ities. Any  parol  license  which,  if  given  and  executed,  will 
be  upheld  and  enforced  in  equity,  may  be  proven  by  parol. 
The  fact  that  the  license  was  in  parol,  excludes,  as  a  rule, 
the  possibility  of  proving  it  by  evidence  in  writing. 

The  question  for  our  consideration,  then,  is:  Did  the  facts 
admitted  in  the  pleadings  and  proven  on  the  trial,  the  same 
being  uncontradicted,  entitle  appellants  to  any  relief  sought 
in  the  court  below?  We  think  they  did.  They  tended,  at 
least,  to  establish  an  executed  parol  license  in  favor  of  ap- 
pellants, which  supplied  the  place  of  a  writing  and  took  the 
case  out  of  the  statute  of  frauds.  The  facts  admitted  and 
proven,  if  true,  show  that  for  the  mutual  benefit  of  respond- 
ents' and  appellants'  grantors,  an  agreement  was  by  them 
entered  into,  jointly  to  construct  the  ditch  in  question  for  a 
common  purpose;  that  in  pursuance  of  such  agreement  and 
by  reason  thereof,  they  performed  their  proportion  of  labor 
and  advanced  their  share  of  the  expenditure  necessary  in 
its  construction,  and  that  subsequently. appellants  and  their 
grantors  contributed  their  share  of  labor  and  expense  nec- 
essary in  keeping  it  in  proper  condition  for  use;  that  at  the 
time  appellants  were  deprived  of  the  water  they  had  the 
light  to  use  one  hundred  and  forty-five  inches  from  the  tail- 
race  meiltioned  during  the  whole  irrigating  season;  that 
water  was  indispensable  to  the  growth  and  maturity  of  their 
crops,  and  that  by  reason  of  its  diversion  their  crops  were 
injured;  that  appellants  and  their  grantors,  from  1868  until 
1876,  uninterruptedly  used  said  ditch  in  proportion  to  the 
interests  claimed  by  them  respectively,  and  that  during  such 
period  respondents  did  not  claim  but  a  fourth  interest  each 
therein.  If  the  facts  stated  are  true,  respondents  had  no 
right  to  deprive  appellants  of  the  use  of  the  ditch  to  the  ex- 
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tent  of  their  interest;  at  least  so  long  as  the  latter  were  able 
to  purchase  water  from  the  owner  of  the  said  tail-race,  and 
so  long  as  they  did  so  purchase  it  to  be  used  upon  their 
lands  for  irrigating  purposes.  (See  Lee  et  al.  v.  McLeod,  12 
Nev.  280,  and  the  cases  therein  cited.) 

In  Raritan  Water  Power  Co,  v.  Veghte,  21  N.  J.  Eq.  463, 
the  court  say:  "Where  improvements  of  a  permanent  nature 
have  been  made  by  a  person  on  his  own  land,  the  enjoyment 
of  which  depends  upon  a  right  recognizable  by  the  law, 
affecting  the  land  of  another,  and  to  which  his  consent  is 
necessary,  and  where  such  consent  is  expressly  proved,  or 
necessarily  implied  from  the  circumstances,  and  the  im- 
provements have  been  made  in  good  faith  upon  it,  equity 
will  not  permit  advantage  to  be  taken  of  the  form  of  the 
consent,  although  not  according  to  the  strict  mode  of  the 
common  law,  or  within  the  statute  of  frauds;  and  to  defeat 
such  a  purpose  will,  upon  proper  bill  filed,  enjoin  the 
licensor  from  accomplishing  his  fraud,  or  when  he  asks 
relief  it  will  be  refused,  or  if  granted,  will  be  allowed  merely 
in  the  shape  of  compensation,  but  protecting  the  right  of 
the  licensee." 

It  is  said  by  counsel  for  respondents  that  the  ditch  was 
intended  for  temporary  purposes  only.  The  evidence  cer- 
tainly does  not  show  that  such  was  the  intention,  and  we 
cannot  presume  it  to  have  been  so  from  the  character  of  the 
property  and  the  surroundings  of  the  parties.  It  is  true 
the  tail-race  is  not  a  natural  stream,  and  that  all  the  parties 
were  obliged  to  purchase  the  water  from  its  owner.  But 
surely  these  facts  did  not  justify  respondents  in  depriving 
appellants  of  the  use  of  the  ditch  so  long  as  they  were  able 
to  secure  the  water  by  purchase  or  otherwise. 

We  do  not  deem  it  important  to  consider  other  points 
raised  by  counsel  for  appellants. 

The  appellants  will,  if  they  so  desire,  be  allowed,  upon 
p^per  motion,  to  amend  their  complaint  in  such  a  manner 
that  the  case  may  be  tried  upon  its  merits. 

The  judgment  of  the  district  court  is  revejsed  and  a  new 
trial  ordered. 
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[No.  832.] 

J.  H.  ALDEESON,  Appei^aiit^  v.  G.  W.  GILMOKE  et 

AL.,  BeSPONDENTS. 

FiNDmos — No  Part  of  the  Recobd. — ^The  findings  of  the  district  judge 
cannot  be  considered  on  appeal*  unless  they  are  embodied  in  the  state- 
ment of  the  case. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Eureka  County. 

The  iaxits  appear  in  the  opinion. 

George  W.  Saker,  John  T..  Baker ^  and  B.  M,  Clarice,  for 
Appellant. 

Thomas  Wren,  Crittenden  Thornton,  and  Lansing  &  Baily, 
for  Bespondents. 

By  the  Court,  Beattt,  J. : 

This  is  a  suit  to  recover  certain  horses,  mules,  harness, 
wagons,  etc.,  held  by  the  defendant,  Gilmore,  sheriff  of 
Eureka,  under  an  attachment  issued  in  an  action  com- 
mended by  the  defendant,  McKeman,  against  one  Davis. 
The  defendants^  in  their  answers,  deny  plaintiff's  title  to 
the  property,  and  allege  that  it  is  the  property  of  Davis. 
The  defendant,  McKernan,  also  asserts  a  right  to  hold  the 
horses  and  mules  by  virtue  of  a  stable-keeper's  lien  for  the 
price  of  hay,  grain,  etc.,  fed  to  them  in  his  stables.  These 
were  the  issues  made  by  the  pleadings.  The  cause  was 
tried  by  the  court  without  a  jury,  and  the  plaintiff  had 
judgment  for  all  the  property  except  the  horses  and  mules. 
Being  dissatisfied  with  this  judgment,  he  moved  for  a  new 
trial,  and  on  appeal  from  the  order  overruling  his  motion, 
he  argues  that  the  evidence  was  insufficient  to  support  the 
findings,  and  that  the  findings  do  not  support  the  conclu- 
sion of  the  district  court,  that  the  defendant,  McKeman, 
had  a  valid  lien  upon  the  live  stock.  The  plaintiff,  how- 
ever, neglected  to  include  in  bis  statement  of  the  case  the 
findings  and  conclusions  of  the  court,  and  no  counter  state- 
ment was  proposed.      It  is  objected  by  the  respondents 
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that  the  findings  of  the  district  court  are  riot  a  part  of  the 
record,  and  cannot  be  considered.  We  are  obliged  to  sus- 
tain the  objection.  It  has  been  too  often  decided  to  be  any 
longer  a  question  in  this  court  that  the  findings  of  the  dis- 
trict judge  cannot  be  considered  unless  they  are  included 
in  the  statement  of  the  case.  {Bowher  v.  Goodioin,  7  Nev. 
137;  Imperial  8.  M.  Co.  v.  Barstow,  5  Nev.  254;  Corbett  v. 
Joby  Id.  204.)  The  objection  that  they  are  not  a  part  of  the 
record  is  not  one  of  those  exceptions  to  the  transcript  or 
technical  objections  to  the  statement  that  are  waived  unless 
taken  in  accordance  with  Eule  VIII.  of  this  court.  We 
have  no  power  to  look  outside  of  the  record  of  a  case,  and 
when  it  clearly  appears  that  a  paper  copied  into  the  trans- 
cript is  no  part  of  the  record,  we  are  bound  to  ignore  it. 

Since,  therefore,  we  cannot  look  at  the  findings  in  this 
case,  we  cannot  know  what  were  the  grounds  of  the  decision 
of  the  district  court.  If  we  should  be  satisfied  from  an  ex- 
amination of  the  statement  on  motion  for  a  new  trial  that 
there  was  no  evidence  to  sustain  a  finding  that  McKernan 
had  a  lien  on  the  horses  and  mules,  we  would  be  bound  to 
presume  in  favor  of  the  judgment,  that  the  finding  was 
against  the  plaintiff  on  the  issue  of  ownership  of  the  ani- 
mals. As  the  judgment  and  order  of  the  district  court  must 
at  all  events  be  affirmed,  it  is  unnecessary  to  consider  or 
decide  the  questions  discussed  by  counsel,  which  relate  ex- 
clusively to  the  lien  claimed  by  McKernan. 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  827.] 

MABTIN,  PEUSIEB  et  al.,  Petitioners,  v.  THE  DIS- 
TKICT  COURT  OP  THE  FIEST  DISTRICT,  Re- 

SPONDENT. 

Justice's  Court — Sutficibnct  of  Complaint  and  Summons — ^An  account 
was  filed  in  the  justice's  court  against  "  Irving,  McKay  &  Co.;"  the  sum- 
mons was  returned  served  on  '*  the  defendants,"  and  the  judgment  was 
entered  by  default:  HeJdy  that  the  complaint  and  summons  were  suffi- 
cient to  sustain  the  judgment. 
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JuRiSDicmoN  ON  Appeal  from  Justice's  Coubt — Judgment  by  Default.— 
No  appeal  lies  from  a  judgment  rendered  by  default  in  a  justice's  court. 
The  district  court  can  only  retry  issues  of  law  or  fact  that  were  made  in 
the  justice's  court.  , 

Application  for  writ  of  certiorari. 
The  facts  are  stated  in  the  opinion. 

Drake  &  Gfaston,  for  petitioners. 

I.  Under  the  rules  of  the  common  law  it  was  necessary  to 
specify  the  names  of  the  defendants;  but  the  statute  sets 
aside  the  common  law  rule  and  provides  that  where  several 
persons  are  associated  under  a  common  name,  they  may  be 
sued  by  that  common  name.  The  district  court  therefore 
exceeded  its  authority,  under  the  statute,  in  setting  the  rule 
aside.  (1  Comp.  Laws,  1658;  Gilman  v.  Cosgrove,  22  Cal. 
356;  Gillig,  MoU  (k  Co.  v.  Lake  Bigler  Co.,  1  Nev.  214.) 

II.  The  service  of  summons  was  sufficient.  (1  Comp. 
Laws,  1658;  Wilson  v.  Spring  Hill  Q.  M.  Co.,  10  Cal.  445; 
Bowey.  Table  M.  Co.,  Id.  441 ;  Dorerde  v.  Sullivan,  7  Id.  279; 
Hamilton  v.  McDonald,  18  Id.  128.) 

III.  The  justice  had  no  power  to  grant  the  defendant 
motion  to  vacate  or  set  aside  the  judgment,  nor  could  he 
exercise  any  control  over  the  judgment,  except  to  enforce  it. 
(18  Wend.  558;  1  Hinton,  90;  2  Cowen's  Treatise,  960; 
Leonardo.  Peacock,  8  Nev.  84.) 

IV.  Justices  are  allowed  great  latitude.  (1  Comp.  Laws, 
1597-1599;  Liening  y.  Gould,  13  Cal.  598;  Linhart  v.  Buiff, 
11  Id.  280;  G^^asa  Valley  Quartz  M.  C.  v.  Stackhouse  et  al.,  6 
Id.  413;  Butler  v.  King,,  10  Id.  342.) 

V.  If  the  return  were  defective,  it  was  demurrable  only; 
and  we  were  entitled  to  an  amendment  in  accordance  with 
the  facts  of  service,  as  no  rights  or  claims  of  others  had 
intervened.  {Gavitt  v.  Dovh,  23  Cal.  78,  and  cases  there 
cited.) 

Lewis  &  Deal,  for  Bespondents. 

I.  The  complaint  filed  in  the  justice's  court  is  not  such 
a  complaint  as  is  authorized  by  the  statute.  The  account 
filed  as  a  complaint  is  not  in  form  or  substance  such  an 
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account  as  authorized  by  the  statute.  (1  Oomp.  Laws,  1595.) 
The  account  should  disclose  the  names  of  the  parties  to 
the  action.  It  does  not  appear  from  the  paper  filed  who 
the  defendants  are.  Messrs.  Irving,  McKay  &  Co.  would 
indicate  a  copartnership  name,  but  the  names  of  the  firm 
do  not  appear.  The  real  names  of  the  defendants  should 
be  given,  or  if  a  fictitious  name  is  used,  that  fact  should  ap- 
pear.    (7  How.  Pr.  271;  Frank  v.  Level,  5  Eob.  599.) 

II.  The  summons  issued  by  the  justice  of  the  peace  was 
not  such  a  summons  as  the  statute  required.  The  require- 
ments of  the  statutes  are  mandatory.  If  the  real  name  of 
the  defendant  is  in  the  summons  he  is  bound  to  take  notice 
that  an  action  is  commenced  against  him,  but  if  a  fictitious 
name  is  used,  and  there  is  no  statement  to  that  effect  in  the 
summons,  a  person  on  whom  service  is  made  is  not  bound 
to  take  any  notice  of  it.  (Pinda  v.  Black,  4  How.  Pr.  95; 
Farnham  v.  MeredUh,  32  Barb.  277,  278;  MouUon  v.  De  ma 
Carty,  6  Eob.  470.) 

in.  The  complaint  must  show  that  the  conditions  re- 
quired by  the  statute  existed.  (Welsh  v.  Kirkpatrick,  30 
Cal.  205. 

rV.  The  judgment  was  void,  because  the  court  never 
acquired  jurisdiction  of  the  defendants,  no  service  having 
been  made  and  the  defendants  not  having  waived  service  by 
an  appearance.  {Hoffman  v.  Fish,  18  Abb.  Pr.  76;  Cole  v. 
Eindson,  6  Term  E.  234;  Griswold  v.  Sedgwick,  6  Cow.  456.) 

V.  On  certiorari  this  court  will  only  consider  the  ques- 
tion whether  the  inferior  tribunal  acted  without  its  jurisdic- 
tion. (Fall  V.  Co.  Com.  Humboldt  Co.,  6  Nev.  100;  Mason  v. 
Co.  Com.  Ormsby  Co.,  7  Id.  398;  In  re  Wixom,  12  Id.  219; 
Ex  parte  Sweeny,  12  Id.  158.)  The  district  court  having 
full  jurisdiction  of  the  case,  had  the  power  to  make  any 
order  therein  as  fully  as  if  the  case  had  originally  been  com- 
menced there.  (Morley  v.  Elkins,  37  Cal.  454;  People  v. 
Elkins,  40  Id.  642;  Monrealv.  Bush,  46  Id.  79;  C.  P.  B.  B. 
Co.  V.  Placer  Co.,  46  Id.  667.) 
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By  the  Court,  Beatty,  J. : 

The  petitioners  commenced  an  action  in  a  justice's  court 
of  Storey  county,  by  filing  an  account  against  "Irving,  Mc- 
Kay &  Co.,"  without  disclosing  the  names  of  the  individuals 
composing  the  firm.  The  summons  thereupon  issued  was 
directed  to  "Irving,  McKay  &  Co.,"  and  according  to  the 
constable's  return,  was  served  on  "the  defendants"  person- 
ally, in  the  township  where  the  action  was  pending.  The 
defendants  having  failed  to  appear,  judgment  was  entered 
upon  their  default.  Nearly  a  month  thereafter,  J.  G.  Irving 
and  Daniel  McKay  appeared  in  the  justice's  court  for  the 
sole  purpose  of  moving  that  the  judgment  be  set  aside. 
Their  motion  being  overruled,  they  appealed  to  the  district 
court,  where  it  was  renewed  and  granted,  upon  the  grounds 
that  the  complaint  was  defective  in  form  and  substance,  and 
that  no  legal  summons  had  been  issued  or  served. 

We  think  the  district  judge  was  in  error  in  so  holding. 
The  sufficiency  of  pleadings  in  justices'  courts  is  not  to  be 
tested  by  the  rules  that  are  applied  in  the  higher  courts. 
The  statute  makes  the  copy  of  an  account  a  sufficient  com- 
plaint in  justices'  courts.  (C.  L.,  sections  1575  and  1595.) 
It  is  allowed  to  import  allegations  that  must  be  expressly 
made  in  similar  actions  commenced  in  the  district  court. 
An  account  in  the  following  form,  "Daniel  McKay  to  Louis 
Feusier,  Dr.,  March  1, 1878,  to  50  sacks  of  flour  at  $2  50— 
$125,"  would  be  equivalent,  as  a  complaint  in  a  justices' 
court,  to  the  allegation  that  on  the  first  day  of  March,  1878, 
Louis  Eeusier  had  sold  and  delivered  to  Daniel  McKay,  at 
his  request,  fifty  sacks  of  flour  reasonably  worth  one  hun- 
dred and  twenty-five  dollars,  and  that  the  whole  of  that  sum 
was  at  the  date  of  the  filing  of  the  account  due  and  unpaid. 
In  other  words,  formal  and  precise  pleading  is  dispensed 
with  in  those  courts,  and  in  an  action  upon  an  account  every- 
thing is  deemed  to  be  alleged  which  can  be  reasonably  infer- 
red from  the  face  of  the  paper.  An  account  against  "Irving, 
McKay  &  Co."  just  as  fully  imports  the  allegation  that  two 
or  more  persons  are  doing  business  under  the  firm  name  of 
Irving,  McKay  &  Co.,  as  that  goods  reasonably  worth  the 
amount  charged  were  sold  and  delivered  at  their  request. 
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Where  two  or  more  persons  are  doing  business  tinder  a 
common  name,  whether  it  comprises  the  names  of  such  per- 
sons or  not,  they  may  be  sued  by  their  common  name  (C. 
L,  sec.  1658),  and  in  such  case  the  individual  names  need 
not  be  disclosed,  the  very  object  of  the  statute  being  to  dis- 
pense with  the  necessity  of  ascertaining  the  names  of  the 
members  of  the  firm.  Jurisdiction  is  acquired  by  serving  the 
summons-  upon  any  one  or  more  of  the  associates,  but  the 
judgment  binds  only  their  joint  property,  unless  on  the  trial 
the  names  of  the  associates  are  shown,  in  which  case  judg- 
ment may  be  rendered  against  the  individuals  composing 
the  company.  (0.  L.,  1673;  Gillig,  MoU  &  Co,  v.  Lake  Bigler 
Road  Co.,  2  Nev.  214.) 

It  may  be  conceded  that  in  an  action  under  these  provis- 
ions, in  the  district  court,  it  would  be  necessary  to  allege 
that  two  or  more  persons  were  doing  business  under  the 
firm  name  set  out  in  the  title  of  the  complaint,  but  it  does 
not  follow  that  such  express  allegations  are  necessary  in 
justices'  courts.  It  is  sufficient  there  if  the  facts  can  be 
inferred  from  the  form  of  the  account.  This  disposes  of 
the  objections  to  the  complaint.  The  objection  to  the  sum- 
mons is,  that  it  was  not  directed  to  the  individual  defend- 
ants by  their  proper  names.  We  think  it  was  properly 
directed  to  the  defendants  by  their  common  name.  The 
object  of  the  statute,  as  we  have  said,  was  to  enable  the 
plaintiff  to  commence  his  suit  without  being  under  the  ne- 
cessity of  first  ascertaining  the  names  of  the  several  defend- 
ants, an  object  which  would  be  completely  frustrated  by 
requiring  the  names  to  be  ascertained  before  the  issuance 
of  summons.  The  name  of  the  firm — which  alone  is  to  be 
bound,  unless  the  names  of  the  associates  are  proved  at  the 
trial — is  known,  and  to  that  name  the  summons  should  be 
directed.  (0.  L.,  sec.  1577.)  When  it  is  served,  the  per- 
son upon  whom  it  is  served  knows  whether  or  not  he  is  a 
member  of  the  firm  or  company  named.  If  he  is  not,  he 
may  safely  disregard  it;  but  if  he  is,  he  must  answer,  or 
take  the  consequences.  In  this  case,  if  J.  G.  Irving  and 
Daniel  McKay  were  not  members  of  a  company  doing  busi- 
ness under  the  firm  name  of  Irving,  McKay  &  Co.,  the 
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judgment  did  not  concern  them;  if  they  were  members  of 
such  a  company,  it;  was  by  their  own  default  that  the  judg- 
ment was  entered,  and  they  have  neither  substantial  nor 
technical  grounds  of  complaint.  Something  has  been  said, 
it  is  true,  about  the  insufficiency  of  the  constable's  return 
of  service,  but  it  is  not  denied  that  service  was  really  made, 
and  if  the  original  return  was  defective  it  was  cured  by  the 
affidavit  subsequently  filed.  It  is  the  service  that  gives 
jurisdiction;  if  the  return  is  insufficient  it  may  be  amended 
in  conformity  with  the  facts. 

But  the  important  question  in  this  case  is  not  whether 
the  district  court  erred  in  reversing  and  setting  aside  the 
judgment  of  the  justice's  court,  but  whether  it  exceeded  its 
jurisdiction.  The  proceeding  is  by  certiorari^  and  if  the 
district  court  had  the  power  on  appeal  to  hear  and  deter- 
mine the  question  whether  the  default  of  Irving,  McKay  & 
Co.  had  been  improperly  entered,  then  its  order,  no  matter 
how  erroneous,  must  stand. 

We  think,  however,  that  the  district  court  had  no  juris- 
diction by  appeal  in  this  case.  The  judgment  was  entered 
upon  the  default  of  the  defendants,  and  there  was  no  issue 
of  law  or  fact  to  be  tried.  All  the  district  court  can  do  in 
a  case  appealed  from  a  justice's  court  is  to  try  it  anew  (C. 
L.,  1643),  and  if  no  sort  of  issue  has  been  made  or  tried  in 
the  justice's  court,  there  is  nothing  to  be  tried  anew.  (10 
Cal.  19;  11  Id.  328.)  These  decisions  were  approved  by 
Judge  Brosnan  (1  Nev.  96),  and  his  decision  has  only  been 
so  far  qualified  as  to  hold  that  an  appeal  lies  to  this  court 
from  a  judgment  by  default  in  the  district  court  upon  the 
question  whether  the  default  has  been  properly  entered.  (3 
Nev.  385.)  This  is  correct,  no  doubt,  because  this  court, 
on  appeal  from  a  judgment,  may  review  any  question  affect- 
ing its  correctness  or  validity  which  can  be  raised  upon  the 
record. 

But  on  appeal  to  the  district  court  the  case  is  different. 
All  the  district  court  can  do  is  to  retry  issues  of  law  or  fact 
that  have  been  made  in  the  justice's  court.  If  the  defend- 
ant, by  making  the  default,  has  failed  to  raise  any  sort  of 
issue  in  the  court  of  original  jurisdiction,  he  will  not  be 
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permitted  to  raise  such  issues  for  the  first  time  in  the 
appellate  court.  He  cannot  be  allowed  at  his  option  to 
convert  a  court  of  appellate  into  a  court  of  original  juris- 
diction. 

If  the  defendant,  in  an  action  commenced  in  justice^s 
courts  thinks  the  complaint  states  no  cause  of  action,  he 
may  object  to  it  on  that  ground  (0.  L.,  1597),  and  if  he 
chooses  he  may  stand  upon  that  issue  and  appeal  upon  it, 
but  if  he  does,  it  will  be  the  only  issue  triable  in  the  dis- 
trict court.  If  he  wishes  to  make  an  issue  of  fact,  he  must 
make  it  in  the  justice's  court,  or  he  cannot  have  it  tried  in 
the  district  court. 

It  is  contended  that  the  last  clause  of  section  1644  is  a 
qualification  of  the  provision  of  section  1643,  that  all  causes 
appealed  to  the  district  court  shall  be  tried  anew.  We  do 
not  think  so.  It  is  explained  by  reference  to  sections  1597, 
1599,  etc.  Either  party  may  desire  to  amend  his  own 
pleading,  or  compel  an  amendment  of  his  adversary's,  but  if 
he  failed  to  make  his  motion  in  the  justice's  court,  he  might 
be  held  to  have  waived  the  right  to  make  it  in  the  district 
court.  It  is  accordingly  provided  that  the  justice  shall 
enter  in  his  docket  a  statement  of  all  such  motions  and  his 
decisions  thereon.  (C.  L.,  section  1623.)  If  his  decisions 
upon  such  motions  are  erroneous  or  arbitrary,  the  party 
aggrieved  may  renew  his  motion  or  objection  in  the  district 
court.  It  is  such  and  similar  objections  that  we  think  are 
contemplated  by  section  1644,  and  if  so,  it  is  perfectly  con- 
sistent with  the  provision  of  section  1643,  requiring  all 
cases  appealed  to  the  district  court  to  be  tried  anew.  This 
construction  of  the  law  does  not  leave  a  party  who  has  been 
improperly  defaulted  without  a  remedy.  His  remedy  by 
certiorari  is  ampler  than  it  would  be  if  he  had  the  right  of 
appeal,  for  he  is  not  limited  in  the  exercise  of  it  to  the 
period  of  thirty  days;  and  if  either  party  is  dissatisfied  with 
the  judgment  of  the  district  court,  an  appeal  lies  to  this 
court. 

It  is  not  contended  in  this  case  that  there  would  have 
been  any  right  of  appeal  to  the  district  court  if  the  defend- 
ants had  not  first  Haade  their  motion  to  vacate  the  judgment 
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in  the  justice's  court.  But  we  think  the  making  of  that  ' 
motion  did  not  change  the  remedy.  The  wrong  complained 
of  was  the  entry  of  judgment  without  jurisdiction.  If  the 
wrong  had  existed,  and  if  ceiiiorari  was  the  appropriate  and 
exclusive  remedy,  as  we  think  it  was,  a  right  of  appeal  was 
not  created  by  the  refusal  of  the  justice  to  undo  the  sup- 
posed wrong. 

Our  opinion  is  that  the  order  of  the  district  court  vacat- 
ing and  setting  aside  the  judgment  in  favor  of  the  petition- 
ers against  Irving,  McKay  &  Co.,  and  adjudging  the 
petitioners  to  pay  the  costs  of  the  appeal,  was  erroneous, 
and  in  excess  of  the  jurisdiction  of  said  court,  and  it  is 
hereby  declared  to  be  null  and  Yoid. 


[No.  862.] 

VIRGINIA  AND  TEUCKEE   EAILEOAD   COMPANY, 
Appellants,  v.  MICHAEL  LYNCH,  Eespondent. 

Condemnation  of  Lakd,  Title  to — Right  of  Way— Compensation. — 
Lynch  had  the  possessory  title  to  certain  land,  including'  land  that  was 
laid  down  on  the  official  maps  of  Virginia  city,  but  never  opened  to  the 
public  as  a  street.  The  railroad  company  obtained  from  the  city  the 
right  of  way  to  lay  its  track  upon  said  street,  and  in  so  doing  excavated 
it  in  such  a  manner  as  to  render  the  access  to  his  dwelling-house  difficult, 
and  entirely  destroyed  a  public  road  leading  across  said  street  to  a  quartz 
.mill  owned  by  him:  Held,  that  it  was  immaterial  whether  the  title 
in  fee  was  in  the  United  States  or  in  Virginia  city  in  trust  for  the  pub- 
lic, that  the  prior  possessory  rights  which  Lynch  had  acquired  by  pos- 
session could  not  be  destroyed  by  the  railroad  company  without  com- 
pensation. 

Appeal  from  the  District  Court,  First  Judicial  District, 
Storey  County. 

The  facts  are  stated  in  the  opinion. 

WhUman  &  Woody  lor  Appellants. 

I.  The  petition  was  the  proper  proceeding  in  the  prem- 
ises. (Spring  Valley  Water  Works  v.  San  Francisco,  22 
Cal.  442;  S.  F.  &  S.  J.  B,  B.  Co.  v.  Mahoney,  29  Cal.  118; 
2  Comp.  Laws,  3461,  3462.) 
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II.  There  can  be  no  claim  for  compensation  on  the  part 
of  respondent  as  abutting  lot  owner,  provided  the  use  by 
appellant  be  a  public  use.  (Canal  Trustees  v.  Haven,  et  al., 
11  111.  554;  Moses  et  al  v.  Pittsburgh  R.  B.  Co.,  21  111.  516; 
New  Albany  (jc  S.  Bi  B.  Co.  v.  O'Dailey,  12  Ind.  551;  Milbum 
V.  City,  of  Cedar  Bcipids,  12  Iowa,  247;  People  v.  Kerr,  27 
N.  T.  209;  Carson  y.  C.  B,  B.  Co.,  35  Cal.  325;  Severy  v. 
C.  P.  B.  B.  Co.,  ,51  Id,  .194;  Ingram,  Kennedy  &  Day  y. 
C.  D.  dt.  M.  B-  B.  Co.,  38  Iowa,  &7Q iSlaMen  v.  Bes  Moines 
Valley  M.  B.  Co.,  29  Id.  152;  Gibson  v.  Mason,  5  Ney.  283.) 

III.  The  streets  of .  the. corporation  are  subject  to  the 
paramount  authority  of  the  state  to  regulate  their  use  for 
the  general  purposes  of  the  j)ublio ;  good,  and  the  legisla- 
ture or  the  corporation  may  grant  the  use  without  com- 
pensation. (Pierce  Am.  B.  B.  Law,  184;  Philadelphia  & 
Trenton  B.  B.  Co.,  6  Whar.  25;  Porter  v.  N.  M.  B.  B.  Co., 
33  Mo.  128.) 

IV.  Even  if  the  settlement  under  which  respondent 
claims  had  been,  made  with  view  to  general  pre-emption, 
which  could  not  be  under  the  laws  of  the  United  States 
(Eev,  Statutes  U.  S.  417,  sec.  2258),  or  other  acquirement 
of  the  realty,  the  United  States  had  the  undoubted  right  to 
grant  to  another,  no  purchase  having  been  consummated. 
{Frisbie  v.  Whitney,  9  Wall.  187;  The  Yosemite  Valley  case,  15 
Id.  78.)  Respondent  could  acquire  no  right  by  prescription 
against  the  government  of  the  United  States.  ( Vansickle  v. 
Haines,  7  Nev.  249.)  Nor  could  he  against  the  city,  even 
if  the  property  were  absolutely  vested  in  it.  (Dillon  on 
Municipal  Corp.  sees.  529,  534;  Penny  Pot.  Landing  v.  City 
of  Philadelphia,  16  Pa.  St.  94;  City  of  Philadelphia  v.  P.  B. 
B.,  58  Id.  263;  Henshaw  v.  Hunting,  1  Gray,  203;  Hoadley 
v.  San  Francisco,  50  Cal.  265.) 

V.  J.  C.  Clark,  through  whom  respondent  derives  his 
claim,  recognized  the  official  map  and  claim  of  the  city,  by 
his  application  filed  in  the  land-office.  This  estops,  his 
grantee  to  dispute  the  same.  {Bolhy.  Navarro,  %^  Cal. 
459;  Dicherson  y.  Chrisman,2&  Mo.  134i  Boebke  y.  Andrews, 
26  Wis.  318.) 
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Leuns  &  Deed,  for  Respondents. 

I.  The  act  of  congress  (Statutes  of  the  United  States, 
sec.  238),  was  never  intended  to  embrace  a  city  already 
built,  with  its  streets  laid  out  and  built  upon,  and  which  is 
fully  organized  and  incorporated.  It  is  only  the  parties 
who  have  founded,  or  desire  to  found  a  town,  that  have  any 
rights  under  the  statute.  Congress  did  not  intend  to  give 
any  parties  the  right  to  run  streets  through  valuable  and 
extensive  improvements  placed  on  the  public  lands  in  good 
faith  without  awarding  compensation.  Congress  has  never 
arbitrarily  authorized  any  one  to  oust  another  from  his  pos- 
session, and  to  take  from  him  his  improvements  without 
compensation,  but  on  the  contrary,  it  has  always  been  the 
policy  to  protect  all  boiia  fide  settlers,  whether  in  the  cities 
or  upon  the  agricultural  lands  of  the  United  States. 

n.  The  statute  of  limitations  runs  against  a  municipal 
corporation.  (5  Ohio  St.  594;  8  Ohio,  299;  Angell  on 
Limitations,  sec.  38;  2  Harris  &  McHenry,  137;  Tyler  on 
Ejectment,  126;  49  Mo.  468;  22  Id.  525;  24  Iowa,  283,  and 
cases  there  cited;  Compiled  Laws  of  Nevada,  sees.  1018, 
1034.)  The  board  of  aldermen  had  no  right  to  authorize  the 
appellant  to  destroy  the  street.  (7  Ind.  38;  Id.  497;  31 
Mo.  180.)  The  mere  survey  or  platting  does  not  make  a 
street;  it  must  actually  be  opened.  (2  Wats.  &  S.  320;  7 
Md.  500-516;  31  Cal.  554;  Harrington's  Ct.  98;  6  Mich. 
176;  12  Id.  404.) 

By  the  Court,  Hawley,  C.  J. : 

Appellant,  pursuant  to  the  provisions  of  the  act  entitled 
'*an  act  to  provide  for  the  incorporation  of  railroad  com- 
panies and  the  management  of  the  affairs  thereof  and  other 
matters  relating  thereto,"  approved  March  22,  1865,  peti- 
tioned the  district  court  of  Storey  county  for  the  condemna- 
tion of  certain  lands  situate  on  H  street,  in  Virginia  city, 
for  the  purpose  of  enabling  it  to  construct  a  side  track  and 
carry  on  its  business  for  the  accommodation  of  the  public, 
and  prayed  for  the  appointment  of  commissioners  to  ascer- 
tain and  assess  the  compensation  for  said  land. 
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Petitioner,  among  other  things,  alleges  that  Michael 
Lynch  **  is  now  occupying  and  claims  to  own  a  portion  of  H 
street,"  and  that  said  proposed  side  track  "will  pass 
through,  over  and  across  the  portion  of  said  street  occupied 
and  claimed  by  the  defendant.  Lynch." 

The  defendant.  Lynch,  in  his  answer  alleges,  among  other 
things,  *'  that  he  is  the  owner  of  a  certain  tract  of  land,  in- 
cluding the  ground  sought  to  be  condemned,"  and  "  that  he 
and  his  predecessors  in  interest  ha^e  been  the  owners  of  the 
said  lot  of  land  through  which  said  H  street  passes  for  the 
past  thirteen  years." 

Commissioners  were  regularly  appointed,  and  after  hear- 
ing the  allegations  and  proofs  of  the  respective  parties  they 
ascertained  and  assessed  the  compensation  to  be  paid  by 
the  petitioner  to  the  person  or  persons  having  or  holding 
any  right,  title  or  interest  therein  at  twelve  thousand  five 
hundred  dollars.  Their  report  was  confirmed,  and  within 
twenty  days  thereafter  petitioner  deposited  the  money  with 
the  clerk,  and  then  petitioned  the  court  for  an  order  direct- 
ing the  clerk  to  repay  and  return  to  it  the  said  sum  of  twelve 
thousand  five  hundred  dollars.  The  court  denied  this  peti- 
tion and  ordered  that  said  money  be  paid  to  respondent 
Lynch.     From  this  order  the  appeal  is  taken. 

From  the  statement  in  the  transcript  it  appears  that  J.  C. 
Clark,  the  immediate  grantor  of  the  respondent,  in  Septem- 
ber, 1865,  filed  his  declaration  of  settlement  upon  the  land, 
in  the  land-office  at  Carson  City,  Nevada;  but  that  the  title 
in  fee  has  never  been  acquired  by  the  said  Lynch  or  anv  of 
his  grantors. 

The  portion  of  H  street  occupied  by  respondent  was 
never  opened  to  the  public,  but  it  is  laid  down  as  a  street 
upon  the  official  map  of  the  city  of  Virginia,  the  survey  of 
the  city  being  made  long  after  the  occupancy  and  posses- 
sion of  the  land  by  the  grantors  of  respondent.  There  is 
a  quartz  mill  and  dwelling-house,  owned  by  respondent, 
situate  upon  the  land  claimed  by  him. 

For  a  period  of  sixteen  years  prior  to  the  condemnation 
of  the  land  there  existed  a  public  road  across  H  street, 
which  had  been  used  by  respondent,  in  common  with  the 
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public,  as  a  means  of  access  to  his  quartz  mill,  and  by  rea- 
son of  the  excavations  made  by  the  appellant  along  said 
street,  this  highway  had  been  destroyed  and  the  access  to 
respondent's  quartz  mill  from  that  portion  of  Virginia  city 
lying  west  of  H  street  entirely  cut  off. 

The  dwelling-house  is  situate  adjacent  to  the  street,  and 
the  excayations  destroyed  the  fence  inclosing  the  house  and 
rendered  the  access  to  said  house  from  the  street  much 
more  difficult.  The  compensation  awarded  by  the  commis- 
sioners was  for  the  depreciation  in  value  of  the  dwelling- 
house  and  the  quartz  mill,  and  depreciation  of  the  land  occu- 
pied by  the  respondent  adjoining  the  cut  made  by  appellant. 
No  question  is  made  as  to  the  correctness  of  the  award,  so 
far  as  the  amount  thereof  is  concerned.  From  the  views 
we  entertain  of  this  case  it  will  be  unnecessary  to  notice 
many  of  the  important  questions  that  were  ably  discussed 
in  the  oral  argument:  by  the  respective  counsel. 

We  consider  it  immaterial  whether  the  title  in  fee  to  H 
street  is  in  the  United  States  or  in  the  municipality  of  Vir- 
ginia city  in  trust  for  the  public.  There  is  no  pretense  that 
either  have  ever  granted  the  title  to  appellant,  the  only 
authority  of  appellant  to  make  the  excavations  com- 
plained of,  independent  of  the  proceedings  for  con- 
demnation, is  a  resolution  passed  by  a  two-thirds  vote 
of  the  board  of  aldermen  of  Virginia  city,  which  only  pur- 
ports to  give  and  grant  to  it  the  right  to,  use,  run  through 
and  across  all  the  streets  which  said  track  will  run  through 
and  across.  Assuming,  therefore,  without  deciding  the 
question,  that  this  resolution  was  valid  without  the  signa- 
ture of  the  mayor,  it  only  gives  and  grants  the  right  of  way 
to  build  a  side  track  on  H  street.  It  did  not,  by  its  terms, 
authorize  appellant  to  excavate  or  grade  the  street  so  as  to 
destroy,  obstruct,  or  interfere  with  its  use  as  a  street.  Ad- 
mitting, also,  for  the  sake  of  the  argument,  that  the  statute 
of  limitations  does  not  ran  against  the  municipal  corpora- 
tion (a  question  upon  which  there  is  great  diversity  of  opin- 
ion)i  and  that  respondent  has  no  title  by  prescription  to 
that  portion  of  the  land  laid  out  upon  the  city  map  as  H 
Sttreet,  nevertheless  we  are  of  opinion  that,  as  an  owner 
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of  the  possessory  title  to  the  land  abutting  on  said  street, 
he  had  certain  rights  which  are  entitled  to  protection.  He 
cannot,  in  this  proceeding,  be  treated  as  a  mere  naked 
wrong-doer  having  no  equitable  rights  in  the  premises. 
{California  Northern  B.  B.  Co.  v.  Gould,  21  Cal.  254.) 

His  right  to  use  the  street  as  a  means  of  ingress  and 
egress  to  and  from  his  dwelling-house,  and  to  use  the  road 
leading  across  said  street  to  his  quartz  mill  was  acquired 
long  prior  to  any  right  of  appellant  to  use  the  street  for  any 
purpose.  The  rights  acquired  by  respondent  were  valuable 
and  could  not  be  destroyed  by  appellant  without  compensa- 
tion. 

If  the  right  of  way  could  have  been  enjoyed  without 
further  damage  than  that  which  usually  results  from  the 
mere  ordinary  use  of  a  street  by  a  railroad  company  laying 
its  track  thereon,  independent  of  the  questions  of  excava- 
tions or  embankments  that  prevent  the  use  of  the  street  by 
the  owners  of  lots  abutting  thereon,  then  there  is  a  very 
respectable  array  of  authorities  which  hold  that  the  owner 
or  occupants  of  such  lots  are  not  entitled  to  compensation. 
But  none  of  the  authorities  cited  by  appellant's  counsel  go 
to  the  extent  that  the  street,  or  a  highway  across  the  same, 
could  be  destroyed  or  obstructed  to  the  extent  shown  in 
this  case. 

We  think  the  respondent  had  the  right,  by  virtue  of  his 
possessory  title  to  the  land,  as  against  everybody  except  the 
government  of  the  United  States,  of  this  state,  or  of  the 
municipality  of  the  city  of  Virginia,  to  prevent  such  excava- 
tions being  made  to  his  injury  unless  compensation  was 
awarded  for  the  damages  resulting  therefrom.  The  city  of 
Virginia  is  not  shown  to  have  ever  established  any  grade 
upon  or  over  the  land  condemned.  Appellant  took  the  right 
of  way  along  H  street  in  the  condition  it  found  it.  No 
rights  were  granted  to  it  by  the  resolution  to  materially 
injure  the  use  of  the  street  to  the  damage  of  the  lot-owners, 
without  making  compensation.  Whether  the  legislature  or 
the  city  authorities  could  legally  grant  the  power  to  a  pri- 
vate corporation  to  so  change  or  alter  the  grade  of  a  street 
as  to  prevent  its  use  by  the  adjoining  lot-owners,  as  a  means 
Vol.  XIIL— 7. 
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of  egress  or  ingress  from  and  to  their  property,  is  a  ques- 
tion we  do  not  decide.  The  resolution  shows  the  authority 
given,  and  none  other  is  implied.  Under  all  the  facts  and 
circumstances  of  this  case,  we  are  of  opinion  that  respond- 
ent is  entitled  to  the  compensation  awarded  by  the  com- 
missioners. 

In  Tate  v.  The  Ohio  and  Mississippi  Railroad  Companyy 
7  Ind.  480,  the  defendant  having  been  granted  the  right  of 
way  over  William  street,  under  an  act  of  the  legislature  and 
by  an  ordinance  passed  by  the  city  authorities  of  Lawrence- 
burg,  claimed  that  it  possessed  every  right  essential  to  its 
enjoyment  of  the  street.  It  made  such  an  embankment 
along  the  center  of  the  street  as  to  prevent  ingress  and 
egress  to  the  lots  across  it.  The  plaintiff  did  not  claim 
that  any  part  of  his  lots  were  appropriated  by  reason  of  the 
construction  of  the  railroad.  He  only  asked  for  damages 
for  the  obstruction  of  his  easement  in  the  street,  and  the 
consequent  damages  to  his  property.  The  city  ordinance 
granting  the  right  of  way  did  not  establish  the  grade  upon 
which  the  track  was  to  be  laid,  and  the  court  held  that  the 
right  must  be  restricted  to  *Hhe  grade  of  the  street  sub- 
stantially as  it  then  existed."  In  the  discussion  of  the  case 
the  court,  after  approving  the  decision  in  Haynes  v.  TJiomas, 
7  Ind.  38,  say:  *'  A  street  which  had  been  dedicated  twenty- 
five  years  in  front  of  Tate's  lots,  owned,  occupied,  and  im- 
proved by  him  for  fifteen  years,  is  obstructed  by  the  rail- 
road embankment  four  and  one  half  feet  high.  He  alleges 
and  proves  special  damages.  In  such  a  case  the  owner  of 
the  lots  is  entitled  to  recover  for  the  obstruction  of  his  ease- 
ment in  the  street."  In  answer  to  a  petition  for  rehearing 
the  court  said  that  the  grant  of  the  city  *'must  be  under- 
stood to  mean  that  the  railroad  company  might  so  use  Wil- 
liam street  for  its  track  and  superstructure  as  not  to  ob- 
struct it  to  the  injury  of  the  adjoining  proprietors." 

In  Lackland  v.  North  Missouri  BaUroad  Company,  31  Mo. 
180,  the  ordinance  from  the  city  authorities  of  St.  Charles 
granting  the  right  of  way  through  Main  street,  was  similar 
^o  the  resolution  in  this  case.  The  railroad  company  built 
a  side  track  along  the  main  track  in  the  street  fronting  the 
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plaintiffs  lot,  and  a  switch-track  connecting  the  two  others. 
These  tracks  rested  on  embankments  which  obstructed  all 
passages  of  vehicles  over  any  part  of  the  street.  The  ques- 
tion was  then  presented  to  the  court  whether  the  grant  of 
the  right  of  way  authorized  the  company  to  go  to  this  ex- 
tent. The  court  said:  **In  construing  a  grant  of  power  to 
a  private  corporation  the  power  must  be  given  in  plain  lan- 
guage or  by  necessary  implication.  Whatever  is  doubtful 
is  against  the  corporation." 

After  reviewing  the  cases  of  the  Commonwealth  v.  Erie  and 
N.  E.  B.  JR.,  27  Pa.  St.  351,  and  Tate  v.  I7ie  Ohio  and  Miss. 
B.  i2.,  supra,  and  approving  the  principles  therein  decided, 
the  court  held  that  a  grant  of  a  mere  right  of  way  over  the 
public  street  did  not  authorize  **the  erection  of  depots,  or 
car  buildings,  or  any  other  structures,  which  materially  ob- 
struct the  use  of  the  street  or  highway  as  a  public  ease- 
ment," and  that  it  was  immaterial  **  whether  the  plaintiff 
owned  the  ground  to  the  middle  of  the  street  or  not,  as  his 
right  of  action  grew  out  of  his  ownership  of  the  lot." 

The  principles  announced  in  these  cases  fully  support  our 
views  of  the  case  under  consideration.  It  is,  however, 
proper  to  add  that  the  conclusions  we  have  reached  are  not 
antagonistic  to  the  general  proposition  contended  for  by 
appellant,  that  a  street  may  be  occupied  in  common  by  a 
railroad  and  by  the  public  in  such  a  manner  as  not  to 
abridge  the  freedom  of  its  use  for  ordinary  purposes,  and 
that  when  so  occupied  and  used,  the  abutting  lot  owners 
will  not  be  entitled  to  any  compensation. 

The  court,  in  Slatten  v.  Des  Moines  Valley  B.  B.  Co.,  29 
Iowa,  152,  one  of  the  strongest  cases  in  favor  of  appellant 
upon  this  point,  expressly  state  that  the  general  rule  which 
it  decides  is  not  in  conflict  with  the  decision  in  Tate  v.  The 
Ohio  B.  B.,  supra. 

The  opinion  in  Porter  v.  North  Missouri  Bailroad  Company, 
33  Mo.  128,  does  not  disturb  the  rule  announced  in  Lack- 
land V.  North  Missouri  Bailroad  Company,  supra. 

The  order  appealed  from  is  affirmed. 
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Beatty,  J.,  concurring: 

I  concur  in  the  opinion  that  eveiTSsSuming  tlie  land  taken 
by  the  appellant  to  have  been  part  of  a  street  of  Virginia 
city,  the  respondent  was  entitled  to  compensation  for  the 
injury  sustained  by  him  as  owner  of  the  land  contiguous  to 
the  cut.  I  think,  however,  there  is  a  still  more  satisfactory 
reason  for  affirming  the  decision  of  the  district  court.  It 
appears  from  the  evidence  that  the  land  embracing  the  so- 
called  strjeet  was  occupied,  inclosed  and  built  upon  by  the 
respondent  or  his  grantors  years  before  any  map  of  Virginia 
city  was  filed  in  the  land-office.  When  this  proceeding  was 
instituted,  no  street  had  ever  been  opened  through  the  land 
so  occupied  by  the  respondent.  It  is  very  doubtful,  from 
the  evidence,  if  any  survey  of  this  part  of  the  city  had  ever 
been  made;  all  that  appears  with  any  degree  of  certainty  is 
that  various  streets  had  been  platted  on  a  map,  and  the  map 
SG^me  time  in  the  year  1865,  recorded  in  the  county  re- 
corder's office,  and  copies  filed,  one  in  the  local  land-office 
at  Carson,  and  another  in  the  general  land-office  at  Wash- 
ington. The  streets,  as  platted  on  the  map,  run  through 
the  inclosure  and  house  of  the  respondent.  The  map  was 
filed  in  the  land-office  by  the  direction  of  the  board  of  alder- 
men of  Virginia  city,  in  assumed  conformity  to  the  town 
site  act  of  congress  of  July  1, 1864.  (E.  8.,  sec.  2382  etseq,) 
I  think,  however,  no  authority  can  be  found  in  that  act  or 
anywhere  for  what  the  board  of  aldermen  attempted  to  do. 
Conceding  that  they  had  power  to  act  in  the  premises  at  all, 
which  is  doubtful,  I  am  entirely  satisfied  that  they  had  no 
right  to  lay  out  imaginary  streets  running  through  valuable 
improvements,  and  by  that  simple  process  deprive  citizens 
of  their  property  without  any  compensation.  The  bare 
statement  of  such  a  proposition  seems  to  me  to  demonstrate 
its  absurdity. 

It  may  be,  and  probably  is  true,  that  the  respondent  has 
not,  and  that  his  grantors  have  never  had,  any  rights  in  the 
land  inclosed  and  improved  by  them  that  congress  might 
not  disregard  in  favor  of  another  donee;  but  they  had  rights 
which  the  subordinate  officers  of  the  land  department,  and 
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more  especially  the  board  of  aldermen  of  Virginia  city, 
could  not  disregard.  (See  Yosemite  Valley  casCy  and  cases 
cited,  15  Wal.  78.)  They  were  occupying  the  land  and  had 
improved  it,  and  the  size  of  the  tract  was  no  impediment  to 
their  right  of  pre-emption.  (E.  S.,  sec.  2385.)  In  my  opin- 
ion the  respondent  had  a  right  of  pre-emption  in  the  whole 
tract  occupied  by  him  at  the  date  when  this  proceeding  was 
instituted.  It  appears  that  he  or  his  grantor  has  a  claim 
pending  in  the  United  States  land-office  for  the  whole  tract, 
and  his  claim  is  superior,  under  any  reasonable  construction 
of  the  acts  of  congress,  to  the  claim  of  Virginia  city  or  the 
people  of  the  state  to  the  streets  platted  on  the  official  map 
after  his  right  of  pre-emption  had  accrued.  To  say  that 
congress  may  deprive  him  of  his  equitable  right  of  pre- 
emption is  wholly  beside  the  purpose.  There  is  no  pre- 
sumption that  congress  will  do  so,  and  certainly  no  one  else 
can.  In  fact,  it  is  not  pretended  that  any  one  besides  the 
board  of  aldermen  of  Virginia  city  has  attempted  to  do  so. 
All  that  appears  to  have  been  done  in  the  land-office  is  to 
file  certain  applications  for  lots  as  they  are  laid  down  on 
the  map,  and  the  application  of  respondent's  grantor,  which, 
though  it  refers  to  the  map  as  a  means  of  description,  that 
being  necessary,  distinctly  contests  the  claim  of  the  city  by 
demanding  a  patent  for  the  whole  tract,  including  those 
parts  of  the  so-called  streets  embraced  within  it.  There 
has  been  no  decision  of  any  officer  of  the  government  in 
favor  of  the  right  of  the  city  authorities  to  extend  streets 
through  improved  lots,  and  in  view  of  the  provisions  of  the 
United  States  law,  it  is  impossible  to  believe  that  such  a 
decision  will  ever  be  made. 

My  conclusion  is  that  the  city  of  Virginia  had  no  title  to 
or  control  over  the  land  taken  by  the  appellant,  and  that  the 
resolution  of  the  board  of  aldermen  was  of  no  effect.  The 
respondent  having  been  in  possession  with  a  right  of  pre- 
emption, is  entitled  to  be  fully  compensated  for  the  land 
condemned  and  the  resulting  injury  to  the  contiguous  land. 

I  concur  in  the  order  of  affirmance. 
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Opinion  of  Ha-wley,  G.  J. ,  on  rehearing. 
EESPONSE  TO  PETITION  FOR  REHEABING. 

By  the  Court,  Hawley,  C.  J. : 

When  this  case  was  argued,  appellant  claimed  a  reversal, 
solely  upon  the  ground  that  it  was  entitled  to  the  money  it 
had  paid  into  court.  No  question  was  then  made  as  to  the 
validity  of  the  acts  of  the  commissioners,  or  as  to  the  cor- 
rectness of  the  amount  of  their  award.  In  fact,  it  did  not 
appear  that  any  such  objections  were  ever  made  or  relied 
upon  in  the  court  below.  These  facts  induced  the  writer  of 
the  opinion  of  the  court  to  consider  whether  the  record, 
viewed  in  the  most  favorable  light  for  the  appellant,  would 
warrant  a  judgment  in  its  favor.  For  this  purpose  it  was 
then  admitted,  for  the  sake  of  the  argument  only,  that  even 
if  the  respondent  was  not  the  owner  of  the  land  marked  out 
upon  the  official  map  of  Virginia  city  as  H  street,  still  he 
was  entitled  to  compensation  for  the  injury  to  his  land 
abutting  the  street. 

A  rehearing  is  now  asked  for,  upon  the  ground  that  the 
commissioners  did  not,  under  the  provisions  of  section 
3445,  2  Comp.  Laws,  have  **the  power  to  find  (and  did  not, 
in  fact,  find)  any  compensation  except  for  property  actually 
taken." 

If  this  point  had  been  urged  upon  the  argument  we  should 
have  deemed  it  necessary  to  decide  whether  upon  the  record 
it  could  have  been  considered,  not  having  been  made  in  the 
court  below,  and  if  so,  whether  it  had  any  merit.  And  if 
we  had  considered  the  point  well  taken  we  would  then  have 
decided  the  case  upon  a  ground  that  would  have  covered 
the  objection  now  made,  for  we  were  then,  and  are  now, 
satisfied  that,  upon  the  facts  presented  in  the  record,  the 
respondent  has  such  an  interest  in  the  land  actually  taken 
by  the  appellant  as  entitles  him  to  compensation  therefor. 
This  being  true,  it  necessarily  follows  that,  under  the  rule 
laid  down  by  this  court  in  The  Virginia  and  Truclcee  Bail- 
road  Company  v.  Henry,  8  Nev.  165,  the  respondent  is 
clearly  entitled,  in  this  proceeding,  to  recover  the  compen- 
sation awarded  by  the  commissioners. 

The  petition  for  a  rehearing  is  denied. 
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[No.  848i.] 

JOHN  WEAENE,  Bespondent,  v.  W.  J.  HAYNES,  Ap- 
pellant. 

Costs  against  Garnishee  not  a  "Tax,  Impost,  or  Fine." — An  order  of  a 
justice's  court  imposing  costs  against  a  garnishee  that  had  refused  to 
make  a  statement,  is  not  a  *'tax,  impost,  assessment,  or  municipal  fine," 
within  the  meaning  of  those  words  as  used  in  section  4,  article  vi,  of 
the  state  constitution. 


Appeal  from  the  District  Court,  Sixth  Judicial  District, 
White  Pine  County. 

W.  J.  Haynes f  in  propria  pet'sona,  for  Appellant. 

No  appearance  by  Respondent. 

By  the  Court,  Leonaed,  J. : 

On  the  twenty-ninth  day  of  June,  1876,  the  plaintiff,  John 
Wearne,  commenced  an  action  in  the  justice  court  of  the 
ninth  township.  White  Pine  county,  against  Asa  B.  Eastwood, 
to  recover  one  hundred  and  fifty-five  dollars  and  forty-eight 
cents.  A  writ  of  attachment  was  issued  and  placed  in  the 
hands  of  James  Henry,  constable  of  said  township.  The 
plaintiff  notified  the  constable  that  he  had  reason  to  believe, 
and  did  believe,  that  Bartholomew  O'Connor,  secretary  of 
the  Sau  Jose  Mining  Company,  and  W.  J.  Paynes  were  in- 
debted to,  or  had  money  or  other  property  of  the  defend- 
ant Eastwood  under  their  control,  and  requested  the  con- 
stable to  act  accordingly  in  the  service  of  the  writ.  The 
constable,  in  his  return,  stated  that  he  served  the  writ  upon 
said  O'Connor,  who  gave  statement;  that  **he  also  served 
garnishment  upon  W.  J.  Haynes,  of  whom  a  statement  was 
demanded,  and  said  Haynes  refused  to  give  such  state- 
ment." On  the  same  day  plaintiff,  Wearne,  made  and  filed 
an  affidavit  with  the  justice,  setting  out  the  above  facts, 
together  with  the  further  facts  that  the  defendant  Eastwood 
was  indebted  to  him  in  the  sum  of  one  hundred  and  fifty- 
five  dollars  and  forty-eight  cents,  and  that  he  had  reason  to 
believe,  and  did  believe,  that  said  W.  J.  Haynes  was  in- 
debted to  the  said  defendant,  or  that   said   Haynes  had 
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money  or  other  property  belonging  to  said  defendant, 
Eastwood,  and  asked  the  court  to  issue  an  order  command- 
ing Haynes  to  appear  before  the  court,  and  answer  concern- 
ing the  same.  An  order  was  issued  commanding  Haynes 
to  appear  before  the  court  on  the  thirtieth  day  of  June, 
1876,  at  ten  o'clock  A.  M.,  and  answer  under  oath  as  to 
whether  or  not  he  had  any  money  or  other  property  of  said 
defendant,  Asa  B.  Eastwood,  under  his  control.  The  order 
was  served  on  the  defendant  on  the  twenty-ninth  of  June, 
and  he  appeared  at  the  time  and  place  mentioned  in  the 
order.  He  testified  that  he  was  not  indebted  to  defendant 
Eastwood,  and  that  ho  had  no  money  or  other  property 
under  his  control  belonging  to  said  Eastwood.  Where- 
upon the  court  **  ordered,  decreed,  and  adjudged  that  John 
Wearne,  plaintiff  herein,  do  have  and  recover  of  and  from 
W.  J.  Haynes,  the  garnishee,  the  sum  of  eleven  dollars 
gold  coin  of  the  United  States,  with  interest  thereon  at  the 
rate  of  ten  "per  cent,  per  annum  until  paid,  the  costs  in  this 
action." 

It  is  admitted  that  the  eleven  dollars  mentioned  were  the 
costs  of  the  proceedings  had  under  section  1193,  Compiled 
Laws,  for  the  purpose  of  obtaining  information  respecting 
the  amount  and  description  of  the  debt  alleged  to  be  due 
from  Haynes  to  defendant  Eastwood. 

Haynes  appealed  from  the  judgment  of  the  justice's 
court  to  the  district  court  of  the  county,  where  the  judg- 
ment was  affirmed.  Haynes  now  appeals  to  this  court,  and 
claims  that  this  court  has  jurisdiction  under  section  4, 
article  vi,  of  the  constitution  of  this  state,  and  section  914, 
Compiled  Laws,  which  provide  that  **the  supreme  court 
shall  have  appellate  jurisdiction  in  all  cases  in  equity,  and 
also  in  all  cases  at  law,  in  which  is  involved  the  title  or 
right  of  possession  to,  or  the  possession  of,  real  estate  or 
mining  claims,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  or  in  which  the  demand,  ex- 
clusive of  interest  or  the  value  of  the  property  in  contro- 
versy, exceeds  three  hundred  dollars;  also,  in  all  other  civil 
cases  not  included  in  the  general  subdivisions  of  law  and 
equity,  and  also  on  questions  of  law  alone,  in  all  criminal 
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cases  in  which  the  offense  charged  amounts  to  felony." 
Appellant  claims  that  the  requirement  of  the  court  that  he 
should  pay  the  costs  of  the  proceedings  stated,  was  a  *'tax, 
impost,  or  municipal  fine."  We  do  not  think  it  was  either, 
and  are  satisfied  that  this  court  has  no  jurisdiction  of  the 
question  in  dispute.  If  this  court  has  jurisdiction  on  ap- 
peal, it  is  certain  that  the  district  court  had  exclusive  orig- 
inal jurisdiction  (Sees.  4  and  6,  Art.  vi.  Const.),  and  it 
would  follow  that  the  last  part  of  section  1193,  Compiled 
Laws,  is  a  dead  letter  in  justices'  courts.  If  the  require- 
ment of  the  justice  that  appellant  should  pay  the  costs  of 
special  proceedings  taken  under  the  statute  is  a  "tax,  im- 
post, assessment,  or  municipal  fine,"  it  must  be  the  last. 
But  a  fine  is  a  sum  of  money  paid,  or  required  to  be  paid 
by  way  of  penalty.  It  is  a  pecuniary  punishment  for  doing 
something  prohibited,  or  failing  to  do  something  com- 
manded to  be  done  by  law.  In  all  legal  proceedings  there 
must  be  costs,  and  one  party  or  both  must  pay  them.  The 
general  requirement  is  that  they  shall  fall  upon  the  party 
in  the  wrong  or  in  default.  In  justices'  courts,  the  plaintiff 
is  allowed  his  costs,  if  he  obtain  judgment  for  any  sum,  be- 
cause the  defendant  is  in  default  in  refusing  to  pay  the 
amount  found  due,  and  an  action  is  necessary.  In  the  dis- 
trict court,  in  an  action  at  law,  the  plaintiff  is  not  allowed 
his  costs  if  he  obtain  judgment  for  less  than  three  hundred 
dollars,  because,  in  such  case,  he  should  have  brought  his 
suit  in  the  justices'  court,  where  the  costs  would  generally 
be  less  than  in  the  district  court.  So  the  law  provides  that 
the  sheriff  shall  make  a  full  inventory  of  the  property  at- 
tached, and  return  the  same  with  the  writ.  To  enable  him 
to  do  so,  he  shall  request  the  party  owing  the  debts  or  hav- 
ing the  credit,  to  give  him  a  memorandum  stating  the 
amount  and  description  of  ^ach;  and  if  such  a  memorandum 
be  refused,  he  shall  return  the  fact  of  refusal  with  his  writ. 
The  statute  further  provides  that  **the  party  refusing  the 
memorandum  may  be  required  to  pay  the  costs  of  any  pro- 
ceeding taken  for  the  purpose  of  obtaining  information  re- 
specting the  amount  and  description  of  such  debt  or 
credit."    He  is  required  to  pay  the  costs,  not  as  a  punish- 
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ment,  but  because  of  his  own  fault  in  failing  to  give  the 
memorandum.  By  his  failure  to  comply  with  the  statutory 
requirement,  he  compels  the  plaintiff  to  institute  proceed- 
ings that  would  not  have  been  necessary  perhaps,  had  he 
done  his  duty;  and  being  alone  in  fault,  the  law  requires 
him  to  pay  costs  that  he  only  has  made.  But  they  are  in 
no  just  sense  a  fine,  tax,  impost,  or  assessment,  and  this 
court  has  no  jurisdiction.  The  consent  of  parties  cannot 
give  jurisdiction  to  this  or  any  other  court.  Having  no 
jurisdiction  over  the  matters  in  dispute  in  this  proceeding, 
the  merits  will  not  be  discussed,  and  the  appeal  is  dismissed. 


[No.  852.] 

WILLIAM  SOLEN,  Eespondent,  v.  VIEGINIA  and 
TEUCKEE  EAILEOAD  COMPANY,  Appellant. 

Action  against  Sailroad  Company — Damages  for  Personal  Injuries- 
Nonsuit. — S.  was  walking  on  his  regular  route  from  his  work  at  the 
Ophir  mine,  along  the  track  of  the  V.  &  T.  B.  K.  Co.,  on  a  public  street, 
much  frequented  by  foot  passengers  in  Virginia  city;  there  was  no  side- 
walk or  passage-way  provided  along  the  street ;  there  was  a  heavy  snow 
storm  with  such  high  winds  as  to  prevent  his  seeing  more  than  ten  feet 
ahead  of  him ;  there  was  snow  on  the  rails  which  deadened  the  sound  of 
the  engine  or  train  on  the  track  ;  he  was  at  a  place  where  it  was  the 
usual  custom  of  the  railroad  company  when  moving  its  trains  or  loco- 
motives to  give  signals  either  by  the  whistle  of  the  locomotive,  or  the 
ringing  of  the  bell;  he  was  looking  ahead  whenever  he  could  and  was 
listening  for  the  sound  of  the  whistle  or  bell,  which  he  could  have  heard 
if  such  signals  had  been  given  ;  none  was  given ;  he  was,  without  any 
warning,  knocked  down  by  a  locomotive  or  tender  backing  along  the 
track  near  a  regular  crossing :  Held,  that  upon  this  statement  of 
plaintiffs  case,  the  court  did  not  err  in  refusing  to  grant  a  nonsuit. 

Idem — Duty  op  Plaintiff — Reasonable  Care — Contributory  Negli- 
gence.— A  plaintiff  is  bound  to  use  due  and  reasonable  diligence,  and  to 
exercise  ordinary  care  and  prudence  he  must  use  his  ordinary  faculties 
in  protecting  himself  from  danger,  and  if  he  fails  to  use  his  eyes  or  ears, 
having  the  opportunity  and  ability  so  to  do,  then  the  court  is  authorized 
to  grant  a  nonsuit  upon  the  ground  of  contributory  negligence. 

Idem — Degree  of  Danger. — The  plaintifiTs  prudence  is  to  be  measured  in 
proportion  to  the  danger.  The  greater  the  risk  the  greater  the  degree 
of  care  required. 

Idem — Duty  of  Defendant. — A  railroad  company,  when  moving  its  loco- 
motives or  trains  upon  the  public  streets  of  a  city,  is  bound  to  use  due 
care  and  give  some  signal  of  their  approach. 
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Idem — Presumption  that  Signals  will  bb  Given. — A  person  walking 
along  a  track  on  a  public  street,  in  a  city,  has  a  right  to  presume,  and 
act  on  the  belief,  that  the  railroad  company  will  not  move  its  locomo- 
tives or  cars  along  such  track  without  giving  the  usual  signals. 

Idem — ^Negligence — When  a  Question  of  Law  or  Fact. — ^When  the  facts 
showing  a  want  of  ordinary  care  and  prudence  on  the  part  of  the  plaint- 
iff, are  clear  and  undisputed,  the  question  of  negligence  is  one  of  law, 
to  be  decided  by  the  court;  but  when  there  is  any  doubt,  or  uncertainty; 
any  question  in  regard  to  which  reasonable  men  might  honestly  differ  in 
opinion,  then  the  question  of  negligence  becomes  a  question  of  fact,  and 
should  be  submitted  to  a  jury. 

Idem — ^New  Trial — Verdict  Against  Evidence. — It  is  not  the  province  of 
the  appellate  court  to  weigh  the  evidence  in  order  to  determine  the  pre- 
ponderance thereof;  that  duty  devolves  upon  the  jury  and  the  nisi  prius 
court.  If  there  is  a  substantial  conflict  in  the  evidence,  this  court  will 
not  disturb  the  verdict. 

Idem—Damages  When  not  Excessive. — ^The  plaintiff  was  thirty-four  years 
of  age,  a  miner  by  occupation;  by  the  accident  his  right  shoulder  and 
some  of  his  ribs  were  broken;  one  of  his  legs  had  to  be  amputated;  he  had 
severe  pains  through  his  breast  and  sides,  was  confined  to  his  bed  five  or 
six  weeks;  his  right  shoulder  and  arm  were  disabled.  He  has  no  means 
of  support  except  by  his  personal  labor:  Held,  that  the  verdict  of  fifteen 
thousand  dollars  is  not  so  excessive  as  to  indicate  passion  or  prejudice 
upon  the  part  of  the  jury. 

Public  Street — Denials  in  Answer — When  Insufficient. — The  track  of 
defendant  runs  along  E  street  in  Virginia  city.  The  complaint  alleges 
in  positive  terms  that  this  was  **a  public  street  of  said  city;  the  answer 
denies  that  the  plaintiff  was  rightfully  or  lawfully  walking  on  its  track 
at  the  time  of  the  injury,  or  that  the  public  were  accustomed  to  walk 
thereon,  or  that  they  had  any  right  so  to  do:"  Held,  that  these  aver- 
ments in  the  answer  did  not  constitute  a  denial  of  the  allegation  in  the 
complaint  that  defendant's  track  was  on  a  public  street. 

Instructions — When  Verdict  will  not  be  Set  Aside. — A  verdict  ought 
never  to  be  set  aside  simply  because  some  expressions  of  the  court,  in 
its  charge  to  the  jury,  might,  in  some  particulars,  when  considered  apart 
by  themselves,  be  susceptible  of  verbal  criticism  which,  when  taken  and 
considered  with  other  portions  of  the  charge,  could  not  possibly  have 
misled  a  jury  of  ordinary  intelligence. 

Instructions — ^Reasonable  Care — Danger — Known  Disposition  of  Men.  — 
The  court  instructed  the  jury  as  follows:  **  In  considering  the  question 
of  reasonable  care  and  prudence  on  the  part  of  the  plaintiff,  William 
Solen,  the  jury  have  a  right  to  take  into  consideration,  together  with 
the  other  facts  of  the  case,  the  known  and  ordinary  disposition  of  men 
to  guard  themselves  against  danger:"  Held,  not  prejudicial  to  the  de- 
fendant. 

Idem — Rule  of  Damages. — The  court  instructed  the  jury  as  follows:  **  In 
cases  of  this  character  the  law  does  not  prescribe  any  fixed  or  definite 
rule  of  damages,  but  leaves  their  assessment  to  the  good  sense  and 
unbiased  judgment  of  the  Jury:"  Held,  not  erroneous.  * 
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Appeal  from  tho  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  complaint,  with  reference  to  the  question  whether 
E  street  is  a  public  street — alleges:  **That  on  or  about  the 
twenty-fifth  day  of  February,  1876,  between  the  hours  of 
six  and  seven  o'clock  in  the  morning  of  said  day,  the  said 
plaintiff  was  returning  to  his  home  from  his  work  as  a 
miner  in  the  North  Consolidated  Virginia  mine,  in  the  Vir- 
ginia Mining  District,  Storey  oounty,  and  state  of  Nevada, 
and  for  the  purpose  of  returning  as  aforesaid,  was  walking 
along  **E"  street,  a  public  street  in  the  city  of  Virginia, 
state  of  Nevada,  upon  which  is  constructed  the  said  railroad 
track  of  the  said  defendant,  as  he,  the  said  plaintiff,  might 
rightfully  and  lawfully  do,  and  as  the  public  are  accustomed 
to  do,  and  rightfully  do." 

The  answer  denies  **  that  plaintiff  was  rightfully  or  law- 
fully walking  on  its  road  at  the  time  of  the  injury  by  him 
alleged,  or  that  the  public  are,  or  ever  were,  accustomed 
so  to  do,  or  that  they  have  any  right  so  to  do.  Defendant 
avers  that  any  one  who  walks  on  its  road  at  the  point  by 
plaintiff  designated,  does  so  against  its  consent  and  at  his 
or  her  own  great  peril." 

The  instructions  of  the  court,  referred  to  in  the  opinion, 
read  as  follows:  **The  plaintiff  has  brought  this  action  to 
recover  from  the  defendant  the  sum  of  forty  thousand  dol- 
lars, for  injuries  resulting  from  an  accident  which  it  is 
claimed  was  caused  by  carelessness  and  negligence  on  the 
part  of  the  employees  of  defendant,  a  railroad  company.  It 
is  admitted  that,  on  the  twenty-fifth  of  February  last,  an 
engine  belonging  to  the  defendant  ran  on  the  plaintiff  and 
produced  serious  injuries.  The  first  question  for  you  to 
determine,  and  which  is  disputed,  is,  did  this  accident  re- 
sult from  the  carelessness  of  the  employees  of  the  railroad 
company  ?  If  so,  the  defendant  is  responsible.  The  next 
question  which  is  presented  by  the  testimony  is,  did  the 
plaintiff  in  the  action  contribute  by  his  carelessness  to  the 
injury  or  accident?  If  so,  he  cannot  recover.  The  question 
of  negligence,  by  which  is  meant  that  want  of  care  and  dili- 
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gence  which  it  is  the  duty  of  a  party  to  observe,  is  always 
one  which  must  be  considered  in  regard  to  tlie  circum- 
stances. There  is  no  absolute  rule  of  negligence  or  dili- 
gence. The  diligence  required  of  a  party  is  that  care  and 
attention  to  the  matter  in  hand  which  an  ordinarily  prudent, 
careful  man  would  exercise  in  regard  to  his  own  transactions. 

Whether  the  parties  exercised  or  failed  to  exercise  dili- 
gence, is  a  question  for  the  jury  to  determine;  and  under 
the  circumstances  of  this  case,  both  the  plaintiff  and  the 
defendant  were  bound  to  use  reasonable  diligence,  the 
plaintiff  to  avoid  receiving  injuries  and  the  defendant  to 
avoid  committing  injury.  Seasonable  care  is  that  care 
which  men  of  ordinary  prudence  are  accustomed  to  employ, 
and  which,  placed  in  like  circumstances  with  the  plaintiff, 
they  would  have  employed.  The  evidence  of  proof  of  negli- 
gence on  the  part  of  defendant  fs  upon  the  plaintiff,  and 
tLe  jury  must  be  satisfied  from  the  evidence  that  defendant 
and  its  employees  were  negligent,  before  they  can  find  a 
verdict  for  the  plaintiff.  In  considering  the  question  of 
reasonable  care  and  prudence  on  the  part  of  the  plaintiff,  Wil- 
liam Solen,  the  jury  have  a  right  to  take  into  consideration, 
together  with  the  other  facts  of  the  case,  the  known  and 
ordinary  disposition  of  men  to  guard  themselves  against 
danger. 

The  law  imposes  the  duty  on  railroad  companies  to  exer- 
cise reasonable  care  in  the  running  of  engines  and  to  adopt 
proper  precaution  against  accidents  likely  to  happen  by 
reason  of  the  railroad;  and  the  faulty  neglect  of  a  railroad 
company  in  these  respects,  when  satisfactorily  shown,  sub- 
jects it  to  liabilities  for  injuries  caused  thereby.  If  the 
jury  believe  that  at  the  place  where  the  accident  occurred  to 
plaintiff  the  defendant's  railroad  track  is  laid  in  a  public 
and  much  frequented  street,  at  the  city  of  Virginia,  then 
the  defendant  was  bound  to  use  reasonable  care  and  dili- 
gence, by  ringing  the  bell,  sounding  the  whistle,  or  other- 
wise giving  sufficient  signals  of  the  approach  of  the  engine 
to  avoid  committing  injury;  and  if  the  jury  believe  the  de- 
fendant failed  to  give  such  signals,  then  the  defendant  is 
liable  to  the  plaintiff  for  the  damage  sustained  by  him,  un- 
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less  the  jury  also  believe  that  the  plaintiff  failed  to  use 
reasonable  care  and  caution  to  avoid  receiving  injury,  and 
by  such  want  of  care  contributed  to  the  accident;. 

The  plaintiff  was  required  to  exercise  that  degree  of  pru- 
dence, care  and  caution  incumbent  on  a  person  possessing 
ordinary  reason  and  intelligence,  under  the  special  circum- 
stances of  the  case,  having  regard  to  its  being  a  railroad 
track  on  which  he  was  passing  at  the  time  of  the  accident. 
The  plaintiff  in  this  case  cannot  recover,  unless  you  shall 
be  satisfied  from  the  evidence  that  he  was  free  from  negli- 
gence or  blame  in  the  matter  which  contributed  to  the 
accident. 

The  plaintiff  was  required  to  exercise  proper  care  as  well 
as  the  defendant  and  its  servants,  and  if  by  the  exercise  of 
such  care  the  plaintiff  could  have  avoided  the  danger,  he 
was  guilty  of  negligence,  and  he,  in  such  case,  is  not  en- 
titled to  recover.  If  the  plaintiff  while  walking  on  the 
track  was  guilty  of  any  negligence  contributing  to,  or  to- 
wards his  injury,  he  cannot  recover  in  this  action;  the  neg- 
ligence, if  any,  of  the  employees  of  the  railroad  company 
will  not  excuse  the  negligence  of  the  plaintiff,  and  if  his 
want  of  care  contributed  to  the  accident,  he  cannot  recover 
notwithstanding  the  employees  of  the  railroad  company 
may  have  been  negligent.  If  the  jury  believe  from  the 
evidence  that  the  plaintiff  might,  by  the  exercise  of  ordi- 
nary care,  have  escaped  the  accident  whereby  he  was  in- 
jured, then  he  was  guilty  of  contributory  negligence,  and 
you  will  find  a  verdict  for  defendant.  The  railroad  com- 
pany being  in  the  rightful  possession  of  the  street,  was  law- 
fully entitled  to  run  its  railway  engines,  tenders  and  cars, 
on  and  along  its  track,  and  plaintiff  had  no  right  to  walk  on 
the  track  when  being  used  by  the  defendant,  and  his  pres- 
ence there  was  negligence  on  his  part  unless  you  believe  he 
was  using  every  diligence  and  care  to  avoid  injury.  In 
cases  of  this  character  the  law  does  not  prescribe  any  fixed 
or  definite  rule  of  damages,  but  leaves  their  assessment  to 
the  good  sense  and  unbiased  judgment  of  the  juiy,  and  if 
the  jury  find  for  the  plaintiff,  then  in  fixing  the  amount  of 
damages,  the  jury  may  take  into  consideration  not  only  the 
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amoant  of  damages  which  the  plaintiff  suffered  prior  to  the 
commencement  of  the  action,  but  also  all  the  damage  pre- 
ceding, continuously  from  the  injury  complained  of  which 
he  has  suffered  up  to  the  verdict,  and  which  it  is  reasonably 
certain  that  he  will  suffer  in  the  future." 

The  other  facts  are  sufficiently  stated  in  the  opinion. 

Whitman  &  Wood,  for  appellant. 

I.  Eespondent  was  guilty  of  contributory  negligence  as 
shown  by  his  evidence  in  chief,  therefore  he  cannot  recover. 
{Fleming  v.  W.  P.  B.  B,  Co.  49  Cal.  253;  Moore  v.  Cent.  B. 
P.  Co.,  4  Zab.  268;  Terre  Haute  B.  B.  Co.  v.  Graham,  46 
Ind.  239;  Toledo  B.  B.  Co.  v.  Shawchnan,  50  Id.  42;  Pin- 
hyson  v.  B.  B.  Co.,  1  Dill.  579;  Evansville  B.  B.  v.  Low- 
dermilk,  15  Ind.  120;  Hearne  v.  S.  P.  B.  B.  Co.,  50  Cal. 
482;  DelaneyY.  M.  &S.  B.  W.  Co.,  33  Wis.  67;  Artz  v.  C. 
B.  1.  &  P.  B.  Co.,  38  Iowa,  293;  Nicholson  v.  Erie  B.  Co.,  41 
N.  Y.  525;  Elwoody.  N.  Y.  Cent.  &  H.  B.  B.  Co.,  4  Hun. 
808;  Langhoffy.  31.  P.  B.  Co.,  23  Wis.  43;  Beville  v.  S.  P. 
B.  Co.,  50  Cal.  383;  Both  v.  M.  &  S,  B.  Co.,  21  Wis.  256; 
Lewis  Y.  B.  &0.  B.  Co.,  38 Md.  588;  P.  &  C.  B.  Co.  v.  An- 
drews, 39  Md.  329;  Saight  v.  N.  Y.  C.  B.  Co.,  7  Lan.  11; 
Gonzales  v.  N.  Y  &  E.  B.  B.  Co.,  38  N.  T.  440;  Wilcox  \. 
R.  W.  &  0.  B.  Co.,  39  N.  Y.  359;  M.  &E.  B.  Co  v.  HasJan, 
33  N.  J.  (Law),  147;  Johnsons.  Tillson,  36  Iowa,  89;  North 
Penn.  Co.  v.  Heileman,  49  Penn.  St.  60;  Patterson  v.  B.  eft 
M.  B.  Co.,  38  Iowa,  279;  Bunyon  v.  N.  J.  C.  B.  Co.,  1 
Datcher.  N.  J.  556;  Brown  v.  E.  B.  Co.,  58  Me.  384;  Stuh- 
hjy.  N.  W.  B.  W.  Co.,  lExch.  (LawEep.)  13;  Shelton  v.  L. 
&  N.  W.  B.  Co.,  2  C.  P.  (L.  E.)  635;  Warner  v.  N.  Y.  Cer,L 
B.  Co.,  44  N.  Y.  495;  B.  B.  Co.  v.  Hunter,  33  Ind.  335; 
WUds  V.  H.  B.  B.  Co.,  29  N.  Y.  315,  327;  Steves  v.  0.  B. 
Co.,  18  N.  Y.  422;  Mackay  v.  N.  Y.  Cent.  B.  Co.,  27  Barb. 
528;  Biifierfield  v.  West.  B.  Co.,  10  Allen,  532;  Telfer  v. 
North.  B.  Co,,  1  Vroom.  187;  Brooke  v.  Bufalo  B.  Co.,  27 
Barb.  532,  note;  Dascomb  v.  Same,  Id.  221;  Beiseigel  v.  N.  Y. 
Cent.  B.  Co.,  40  N.  Y.  9;  Alhjn  v.  Boston  B.  Co.,  105  Mass. 
77;  Hewett  v.  N   Y.  Cent.  B,  Co.^  3  Lan.  83;  Simpson  v. 
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Eeokuh,  34  Iowa,  668;  Hinckley  n.  Cape  Cod  R,,  120  Mass. 
257;  Shearman  &  Eedfield,  on  Negligence,  3d  ed.  577, 
sees.  11,  12,  33,  34;  Baltimore  dt  Potomac  R,  R,  Co,  v. 
Jonies,  Central  Law  Journal,  vol.  6,  p.  45;  Cleveland  C. 
&  R,  Co.  V.  Elliolt,  28  Ohio  St.  340;  Chicago,  Rock  Island 
R,  R.  Co.  V.  Houston,  Central  Law  Journal,  vol.  6,  132; 
Penn.  R.  Co.  v.  Beale,  73  Pa.  St.  509;  Phila.  R.  v.  Hummel, 
44  Pa.  St.  375;  Fox\.  Town  of  Glasteuhmj,  29  Conn.  209; 
Herring  v.  Wil.  dc  R.  R.,  10  Ired.  402;  Grippen  v.  N.  Y. 
Cent.  R.,  40  N.  Y.  47;  Pierce  Am.  E.  E.  Law,  272-278; 
Evansville  R.  v.  Hiait,  17  Ind.  102;  Cataioissa  R.  R.  Co.  v. 
Armstrong,  49  Pa.  St.  186;  Benton  v.  Cent.  R.  of  loioa,  42 
Iowa,  192;  Jeffersonville  etc.  R.  v.  Goldsmith,  47  Ind.  43.) 

II.  The  question  whether  a  party  has  been  negligent  in  a 
particular  case,  is  one  of  mingled  law  and  fact;  when  the  facts 
are  clearly  settled  and  the  course  which  common  prudence 
dictates  can  be  clearly  discerned,  the  court  should  decide 
the  case  as  matter  of  law.  The  court  refused  so  to  decide, 
therefore  erred  in  refusing  a  nonsuit.  (Shearman  &  Eed- 
field on  Negligence,  3d  ed.  sec.  11;  Stnhley  v.  Northwestern 
R.  R.  Co.,  Exch.  13  (Law  Eep.);  Pittsburg  tie.  R.  R.  Co.  v. 
McClurg,  56  Penn.  St.  294;  Brotvn  y.  European  R.  Co.,  58 
Me.  384;  Ddaney\.  Milwaukee  etc.  R.  R.  Co.,  33  Wis.  67; 
Toomeyx.  The  London  etc.  R.  R.  Co.,  3  C.  B.  N.  S.  146; 
MeJlors  V.  Shaw,  1  Best.  &  S.  437;  Ryder  y.  Womhwell,  4 
Exch.  39  (Law  Eep.);  Bridges  v.  The  N.  London  R.  Co.,  6 
Q.  B.  377  (Law  Eep.);  Siner  y.  Great  Western  R.  Co.,  4 
Exch.  117  (Law  Eep.);  Fleming  v.  W.  P.  R.  R.  Co.,  49 
Cal.  253;  Butterfieldy.  W.  R.  Co.,  10  Allen,  532.) 

III.  The  court  erred  in  not  granting  a  new  trial,  as  the 
vast  preponderance  of  the  evidence  was  in  defendant's  favor: 
Seiberl  v.  Erie  R.' R.  Co.,  49  Barb.  583;  Swearingen  v.  Birch, 
4  Teates,  Pa.  322;  Lockwood  v.  Atlantic  Lis.  Co.,  47  Mo.  50; 
Dewey  v.  Chicago  R.  R.  Co.,  31  Iowa,  373;  State  v.  Yellow 
Jackets.  M.  Co.,  5  Nev.  422;  Sherman  v.  Mitchell,  46  Cal.  576; 
Gilligan  v.  N.  Y.  etc.  R.  R.  Co.,  1  E.  D.  Smith,  453;  Iread- 
toay  v.  Wilder,  9  Nev.  67.)  The  court  should  consider  this 
case  as  an  exception  to  the  general  rule  against  interference 
with  the  judgment  of  the  lower  court  on  the  evidence,  and 
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hold  that  there  is  no  substantial,  nor  any  evidence,  to  sus- 
tain the  verdict  of  the  jury,  and  the  action  of  the  district 
jadge.  {Carlin  v.  Chicago  etc,  B.  B,  Co.,  37  Iowa,  316; 
Dickey  v.  Davis,  39  Cal.  565;  Howard  Ex.  Co.  v.  Wild,  64 
Pa.  St.  201;  loledo  etc.  B.  B.  Co.  v.  Shanchnian,  50Ind.  49.) 
We  are  willing  to  accept  the  rule  as  held  in  this  state,  and 
most  strongly  stated  in  State  of  Nevada  v.  Yellow  Jacket  8. 
M.  Co.,  5  Nev.  420,  though  we  prefer  that  of  State  v.  C.  P. 
i?.  B.  Co.,  10  Nev.  48,  and  in  Longabangh  V,  &  F,  B.  B, 
Co.,  9  Nev.  302. 

IV.  The  damages  in  this  case  were  estimated  upon  no 
known  rule,  and  were  excessive,  therefore  the  verdict  should 
be  set  aside.  (Chicago  B.  B.  Co.  v.  Jackson,  55  111.  492;  L. 
&  N.  B.  B.  V.  Fox,  11  Bush,  495;  Goodno  v.  Oskosk,  28  Wis. 
300;  Faulmiet'  v.  Erie  B.  B.  Co.,  34  N.  J.  (Law  Rep.)  151; 
Ellsworth  V.  Cervt. B. B.  Co.,  34  N.  J.  (Law Rep.)  93;  Boivley\. 
London  dc  U.  V.  B.  Co.,  8  Exch.  230  (Law  Rep.);  Quigley  v. 
C.  P.  B.  B.  Co.,  11  Nev.  351;  J/a?one  v.  Hawley,  46  Cal.  409. 

V.  The  instructions  to  the  jury  were  erroneous,  and  cal- 
culated to  mislead  the  jury. 

C.  H.  Bdknap  and  Kirkpatrick  &  Stephens,  for  Respon- 
dent. 

I.  It  is  admitted  that  E  street  is  a  public  street  of  the 
city  of  Virginia.  Solen,  therefore,  had  a  right  to  walk  upon 
the  railroad  track.  The  defendant,  in  operating  its  railroad 
at  the  point  where  Solen  was  injured,  was  bound  to  use 
ordinary  care.  (Sherman  &  Redfield  on  Negligence,  sec. 
491;  Fetlritich  v.  Dickinson,  22  How.  Pr.  249;  Shea  v.  Potrero 
&B.  F.  B.  B.  Co.,  44  Cal.  414;  Flash  v.  Ihird  Ave.  B.  B. 
Co.,  1  Daley,  148;  Wilbrand  v.  Eighth  Ave.  B.  B.  Co.,  3  J?os. 
314;  Cook  V.  N.  Y.  Floating  Dry  Dock  Co.,  1  Hilt.  436;  Ka7i. 
Pacific  B.  B.  Co.  v.  Pointer,  9  Kan.  620;  Cent.  B.  B.  Co.  v. 
Dixon,  42  Geo.  327;  Grippen  v.  N.  Y.  Cent.,  40  N.  Y.  42; 
Bradley  v.  B.  &  M.  B.  B.  Co.,  2  Cush.  539;  Bobinson  v.  W. 
P.  R.  B.  Co.,  48  Cal.  409. 

n.  The  question  as  to  what  is  ordinary  care  is  a  question 
of  fact,  depending  upon  the  circumstances  of  each  particu- 
lar case.  No  general  rule  can  be  laid  down  upon  the  sub- 
VoL.  XIIL— 8. 
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ject,  but  each  case  must  turn  upon  its  own  peculiar  facts. 
(Shearman  &  Eedfield  on  Negligence,  sec.  488;  1  Dillon,  0. 
C.  Eep.  581.) 

III.  A  nonsuit  should  not  have  been  granted  by  the 
court,  if  there  was  any  evidence  tending  to  prove  that, 
plaintiff  was  not  himself  guilty  of  contributory  negligence. 
(Richmond  et  al.  v.  Scicramenio  B.  B.  Co,,  18  Cal.  351; 
Wheelock  v.  B.  &  A,  B.  B.  Co.,  105  Mass.  206;  United  States 
V.  Taylor,  5  McLean,  242;  Baxter  v.  Second  Av.  B.B.  Co.,  30 
How.  Pr.  219;  Hanover  B.  B.  Co.  v.  Coyle,  55  Pa.  St.  396; 
Sheirhold  v.  N.  B.  &  M.  B.  B.  B.  Co.,  40  Cal.  453;  Hack  ford 
V.  N.  Y.  Cent.  &  Hud.  B.  B.  Co.,  43  How.  Pr.  222;  53  N.  T. 
645;  Pa.  B.  B.  Co.  v.  Ogier,  35  Pa.  St.  60;  Wilcox  v.  Borne, 
Waiertown  &  Og.  B.  B.  Co.,  39  N.  Y.  361.) 

IV.  The  rule  of  law  which  forbids  a  plaintiff  to  recover, 
whose  own  conduct  has  contributed  to  the  injury  sustained, 
is  founded  upon  public  policy.  The  law  requires  every 
man  to  take  a  reasonable  care  of  himself.  The  doctrine  of 
contributory  negligence  applies  only  in  those  cases  where 
the  act  of  the  plaintiff  has,  to  some  extent,  directly  contrib- 
uted to  the  injury  sustained.  {B.  &  0.  B.  B.  Co.  \.  Trainor, 
33  Md.  542;  Trow  v.  Vermont  Cent.  B.  B.  Co.,  24  Vt.  494; 
Wakefield^.  C.  &P.  B.  B.  Co.,  37  Id.  330;  Wharton  on  Neg- 
ligence, sec.  388;  Chaffee  v.  B.  &  L.  B.  B.  Corp.,  104  Mass. 
115;  55  Mo.  23;  19  Conn.  566;  26  Id.  591;  60  Mo.  323,  475; 
43  Id.  380;  59  Id.  223;  45  Id.  255. 

V.  Under  the  statute  to  authorize  the  granting  of  a  new 
trial,  damages  must  not  only  be  excessive,  but  must  appear 
to  have  been  given  under  the  influence  of  passion  or  preju- 
dice. There  is  no  fixed  rule  to  govern  the  amount  of  dam- 
ages which  a  jury  may  award  in  a  case  of  this  nature.  The 
whole  subject  is  left  to  the  good  sense  of  the  jury,  and  with 
its  verdict  neither  the  trial  judge  nor  the  appellate  court 
will  interfere,  except  in  a  clear  case.  (P.  B.  B.  Co.  v.  Allen, 
53  Pa.  St.  276;  Sedgwick  on  Dam.  764.)  If  the  proper 
amount  of  damages  to  which  Solen  was  entitled  is  to  be 
determined  by  comparison,  then  we  insist  the  verdict  must 
stand.  (Caldwell  v.  N,  J.  Steamboat  Co.,  56  Barb.  426; 
Boyce  v.  Cal.  Stage  Co.^  25  Cal.  460;  Wbrster  v.  Props,  of 
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Canal  Bridge,  16  Pick.  547;  Shaio  v.  B.  &  W.  R.  B.  Co.,  8 
Gray,  45;  Choppin  v.  N,  0.  &  C.  B,  B,  Co,,  17  La.  An.  19; 
Robinson  v.  W.  P.  B.  B.  Co.,  48  Cal.  409.)  In  a  few  English 
cases  an  attempt  has  been  made  to  establish  such  a  measure 
of  damages  as  will  give  the  injured  party  an  annuity  com- 
mensurate with  the  income  derived  by  his  own  eflforts  before 
the  injury,  and  which  the  injury  has  prevented  him  from 
further  obtaining.  No  such  rule  has  obtained  in  this  coun- 
try; but  if  such  a  rule  were  to  be  established  here,  then  we 
maintain  that  the  amount  given  by  the  verdict  is  not  dispro- 
portionate to  the  income  Solen  derived  from  his  work  as  a 
miner. 

S.  W.  Sanderson,  for  Appellant  on  rehearing. 

I.  The  motion  for  a  nonsuit  ought  to  have  been  granted. 
The  charge  of  negligence,  on  the  part  of  defendant,  is 
grounded  solely  upon  its  omission  to  ring  the  bell  or  sound 
the  whistle.  The  defendant  was  under  no  statutory  or  com- 
mon law  obligation  to  do  either,  because : 

1.  The  statute  which  requires  a  railroad  company  to  ring 
a  bell  or  sound  a  whistle  on  approaching  a  highway-crossing 
is  for  the  benefit  of  persons  traveling  on  such  highway,  and 
who  may  be  approaching  the  crossing  and  about  to  cross 
the  railroad;  and  hence  a  person  who  is  injured  by  the  en- 
gine while  walking  along  the  track  of  the  railroad,  cannot 
recover  upon  the  ground  that  his  injury  was  caused  by  the 
failure  of  the  company  to  comply  with  the  statute.  (O'Don- 
nell  V.  P.  &  W.  B.  B.  Co.,  6  B.  I.  211;  Holmes  v.  Tlie  Central 
&c.  B.  B.  Co.,  37  Ga.  596.)  The  plain tiflf,  in  this  case,  was 
was  not  approaching  or  upon  a  crossing.  He  was  walking 
along  and  upon  the  railroad. 

2.  The  common  law  did  not  require  the  defendant  to  ring 
the  bell  or  sound  the  whistle,  because  E  street,  at  the  place 
in  question,  and  at  the  time  in  question,  whatever  it  may 
have  been  formally  in  fact,  or  according  to  the  map  or  plan 
of  Virginia  city,  was  not  there  and  then  a  public  street  or 
highway,  but  was  in  fact  a  part  of  the  yard  and  depot 
grounds  of  th^  defendant.  The  fact  that  foot-passengers 
were  allowed  to  pass  and  repass  along  the  track  without  ob- 
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jection  from  defendants,  did  not  convert  the  defendant's 
yard  into  a  public  way,  or  entitle  them  to  the  benefits  of 
bell  or  whistle.  {Illinois  Cent,  B,  B.  Co,  v.  Godfrey,  71  111. 
500;  22  Am..  E.  112;  Sweeney  v.  Old  Colony  etc,  B,  B.  Co,, 
10  Allen,  372-3;  Phil.  &  Bead  B.  B,  Co.  v.  Hummell,  4A 
Pa.  St.  375;  Gillis  v.  Penn,  B.  B,  Co,,  59  Id.  129.)  This 
is  not  a  case  where  the  parties  were  in  their  places  of  equal 
right.  The  plaintiff  was  not  in  the  exercise  of  a  legal  right; 
the  defendant  was.  At  best,  the  plaintiff  was  merely  en- 
joying a  privilege  or  favor  granted  by  defendant  without 
compensation  or  benefit.  Where  such  are  the  conditions, 
the  plaintiff  must  show  extraordinary  care  before  he  can 
complain  of  the  defendants.  The  plaintiff  was  negligent, 
and  his  negligence  contributed  proximately  to  the  injuries 
which  he  sustained.  (Counsel  here  cites  the  authorities 
reviewed  in  the  opinion  of  the  court  on  rehearing. )  The 
plaintiff  made  a  case  of  negligence  in  law.  The  court  ought 
to  have  so  declared  upon  the  rule  stated  by  Wharton  in  his 
work  on  Negligence,  sec.  420.  (Lewis  v.  BaU.  &  Ohio  B,  B. 
Co,,  38  Md.  588;  17  Am.  R.  621;  Fleming  v.  Western  etc, 
B,  B,  Co,,  49  Cal.  253;  Keller  v.  N,  Y.  Cent,  B,  B,  Co,,  24 
How.  Pr.  172;  Pittsburg  etc.  B,  Co.  v.  McClurg,  56  Penn.  St. 
300;  Toledo  &  Wah,  B.  B.  Co,  v.  Goddard,  25  Ind.  194; 
Harlan  v.  St.  L.  &  C.  B.  B.  Co,,  65  Mo.  22;  Chicago  B.  L 
&  C,  B.  B.  V.  Houston,  Cent.  L.  J.,  vol.  6,  p.  132.) 

II.  The  court  below  erred  in  not  granting  a  new  trial. 
The  instructions,  as  a  whole,  might  not  mislead  a  lawyer, 
but  were  liable  to  confuse  and  mislead  a  juryman.  The 
court  erred  in  instructing  the  jury  to  take  into  considera- 
tion the  known  and  ordinary  disposition  of  men  to  guard 
themselves  against  danger.  {Gay  v.  Winter,  34  Cal.  153.) 
The  court  erred  in  instructing  the  jury  as  to  the  measure  of 
damages.  (Sherman  &  Redfield  on  Negligence,  sec.  606; 
Heil  V.  Glanding,  42  Pa.  St.  493.)  The  plaintiff  was  en- 
titled to  just  compensation,  and  nothing  more.  This  is  not 
a  case  for  exemplary  damages,  there  being  no  evidence  of 
willful  or  intentional  wrong.  (S.  &  R.  on  Negligence,  sec. 
600;  Moody  v.  McDonald,  4  Cal.  297;  Eagan  v.  P.  d  W.  B. 
Co,,  3  R.  I.  88;  Sedgwick  on  Damages,  5  ed.  632.) 
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By  the  Court,  Hawley,  C  .  J. : 

The  plaintiff,  William  Solen,  while  walking  along  the 
track  of  the  Virginia  and  Truckee  railroad  company  was 
knocked  down  and  run  over  by  the  tender  of  defendant's 
engine.  His  collar  bone  and  one  or  two  of  his  ribs  were 
broken,  and  one  of  his  feet  so  badly  crushed  as  to  require 
immediate  amputation.  He  brought  this  suit  to  recover 
forty  thousand  dollars  damages  for  the  injuries  thus  re- 
ceived. The  jury  awarded  him  fifteen  thousand  dollars. 
The  defendant  moved  for  a  new  trial,  which  was  refused. 
This  appeal  is  taken  from  the  order  of  the  district  court 
refusing  a  new  trial  and  from  the  judgment. 

1.  When  plaintiff  rested  his  case  the  defendant  moved 
for  a  nonsuit  upon  the  following  grounds:  First.  There 
is  no  sufficient  evidence  to  entitle  the  plaintiff  to  go  to  the 
jury;  Second.  There  is  no  showing  of  any  such  negligence 
on  the  part  of  defendant  as  would  entitle  plaintiff  to  recover; 
Third.  The  evidence  fully  shows  that  the  negligence  of 
the  plaintiff  contributed  to  the  accident. 

Appellant  claims  that  the  court  erred  in  refusing  to  grant 
this  motion. 

It  is  conceded  by  counsel  that  a  nonsuit  should  not  have 
been  granted  unless  upon  the  plaintiff's  own  showing  it 
clearly  appears  that  he  was  guilty  of  contributory  neg- 
ligence. 

The  plaintiff  had  resided  in  Virginia  city  for  nearly  two 
years,  and  was  engaged  as  a  laborer  in  the  North  Consoli- 
dated Virginia  mine.  On  the  morning  of  the  twenty-fifth  of 
Februaiy,  1876,  he  came  off  his  shift  at  seven  o'clock,  and 
started  for  his  boarding  house  on  his  regular  route  from  the 
Ophir  works,  along  the  railroad  track  of  defendant  on  E 
street.  There  was  a  very  heavy  snow-storm  blowing  in  his 
face.  While  traveling  along  the  main  track  he  was  knocked 
down  by  defendant's  locomotive,  or  tender,  backing  north 
at  a  point  near  the  crossing  of  Sutton  avenue.. 

The  plaintiff  testifies  as  follows:  "I  took  all  possible 
care  that  could  be  possibly  taken;  was  listening  as  much  as 
possible,  and  watching  ahead  at  times  when  I  could;  I  did 
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not  see  the  engine  before  it  struck  me;  heard  no  signal;  was 
not  warned  by  anybody;  heard  no  steam  whistle  and  there 
was  no  bell  ringing  ;  the  wind  was  blowing  from  the  south, 
parallel  with  E  street  and  the  track;  the  storm  was  heavy, 
and  I  could  not  tell  *  *  how  far  I  could  see  ahead  of 
me  through  the  storm;  but  at  times,  probably  say  ten  feet, 
and  at  other  times  I  couldn't  see  hardly  any  distance  at  all; 
it  came  in  gusts,  kind  of  blinded  me  so  that  I  couldn't  see 
any  distance  whatever  ;  I  do  not  know  how  many  tracks 
there  were  on  E  street,  between  Union  street  and  the  Ophir 
trestle,  but  my  impression  is  there  were  four;  the  street 
was  mostly  occupied  by  tracks  at  this  point;  I  was  walking 
on  the  main  track,  the  second  from  the  freight  depot;  I 
don't  know  what  distance  there  was  between  the  tracks; 
the  ground  between  them  was  partly  broken  and  rough 
ground  in  places,  and  all  covered  over  level  with  snow  ; 
between  the  rails  it  was  level  and  pretty  smooth;  there 
were  large  piles  of  heavy  lumber  outside  the  track,  and  no 
sidewalks  or  passage-way  provided  along  the  street;  E 
street  is  a  much  frequented  street,  and  at  that  time  foot- 
passengers  were  in  the  habit  of  traveling  along  it  as  their 
business  required  them  ;  *  *  the  men  employed  in  the 
Consolidated  Virginia,  California  and  Ophir  mines,  were 
in  the  habit  of  passing  along  the  street  and  railroad  track 
going  to  their  work  and  homes;  there  was  probably  from 
four  to  six  inches  of  snow  on  the  track  at  the  time  of  the 
accident,  which  deadened  all  sound  of  engine  or  train  on 
the  track  ;  I  heard  no  sound  of  the  engine,  nor  of  the  bell 
or  whistle ;  if  either  had  been  sounding  I  could  have  heard 
it,  for  the  reason  that  the  wind  was  blowing  directly  to  my 
ear." 

Plaintiff  had  passed  over  the  track  for  a  year,  and  knew 
that  it  was  used  for  running  cars  back  and  forward  and  for 
moving  track  engines,  tenders,  freight  and  passenger  cars.- 
Upon  cross-examination,  in  reply  to  the  question,  "Could 
you  have  helped  seeing  it  (the  engine)  if  you  had  been  look- 
ing that  way?"  he  answered:  '*!  cannot  say,"  and  added: 
"I  don't  know  that  I  was  taking  all  possible  care  in  walking 
on  the  track  at  all;  but  suppose  one  has  got  to  walk  there 
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\rhen  he  has  got  no  other  place  to  walk.  There  were  four 
tracks  and  a  space  between  the  tracks,  but  I  could  not  say 
with  what  safety  a  man  could  'walk  there.  I  suppose  in  a 
clear  day  one  might  walk  there  if  he  could  see  exactly 
where  it  was  marked.  I  was  walking  between  the  rails  be- 
cause it  was  my  habit.  I  supposed  I  had  a  right  to  do  so, 
aud  it  was  better  traveling."  Further  on  he  says :  **I  thought 
I  was  rather  in  a  dangerous  place,  but  I  expected  as  the 
storm  was  blowing  as  hard  as  it  was,  being  a  stormy  morn- 
ing, and  they  being  in  the  habit  of  giving  signals  if  there 
was  an  approaching  train;  I  took  all  possible  care  looking 
ahead.  *  *  At  times  I  could  see  ten  feet,  and  at 
other  times  I  could  not  see  at  all.  *  *  I  say  there  was 
no  bell  ringing  for  the  simple  reason  I  didn't  hear  any. 
The  wind  was  blowing  my  way  from  the  south,  and  if  a  bell 
had  been  ringing  I  should  have  heard  it." 

Charles  McDermott  testified  in  plaintiffs  behalf  as  fol- 
lows: '*I  was  brakeman  on  the  locomotive  J.  W.  Bowker, 
and  was  on  it  at  the  time  of  the  accident.     Immediately 
preceding  the  accident  the  engine  was  standing  still  and 
commenced  to  back  twenty-five  or  thirty  paces  from  where 
we  run  over  Solen.     With  me  on  the  engine  were  Thomas 
Martin,  engineer;  James  Boyd,  brakeman,  and  John  Mono- 
han,    fireman.     *    *     When   the   engine    started    Thomas 
Martin  was  in  his  place  on  the  right-hand  seat  of  the  cab. 
Monohan  was  in  the  tender  piling  wood.     James  Boyd  was 
sitting  in  the  cab  on  the  opposite  side  of  the  engine.     I  was 
standing  partly  with  one  foot  on  the  tender  and  one  foot  on 
the  engine,  with  my  hands  up  against  the  cab.     From  the 
time  the  engine  started  until  it  stopped,  after  running  over 
Solen,  there  was  no  signal  given  that  I  knew  of.     The  bell 
was  not  ringing.     I  did  not  hear  it  ring.     None  of  the 
parties  in  the  engine  rung  the  bell.     *    *    I  was  six  or 
seven  iFeet  from  the  bell-rope.     There  was  no  look-out  in 
the  direction  the  engine  was  moving  that  I  know  of.     I 
didn't  see  Solen  until  we  struck  him  and  run   over  him. 
There  was  no  passage-way  around  the  west  of  the  freight 
depot  except  by  going  around  the  platform,  which  is  two  or 
three  feet  high,  and  there  is  no  chdnce  for  one  coming  from 
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the  direction  of  the  Ophir  to  walk  on  the  platform  except 
by  climbing  on  it.  He  would  have  to  climb  about  three 
feet.  I  suppose  if  the  bell  had  been  ringing  at  the  time  of 
the  accident  that  Solen  would  have  heard  it  when  he  got 
within  three  or  four  feet.  We  were  running  very  slow — not 
to  exceed  four  miles  an  hour.  E  street  was  at  that  time, 
and  before  that  time,  a  much  frequented  street  by  passen- 
gers, miners  going  to  and  from  work  at  all  hours  of  the  day 
and  night;  great  numbers  passing  along  every  day  walking 
upon  the  track — walking  every  place,  in  fact." 

This  witness  was  subjected  to  a  rigid  cross-examination. 
He  adhered  to  his  statement  that  he  did  not  ring  the  bell, 
and  persistently  denied  that  the  engineer  ordered  him  to 
ring  it,  and  also  denied  that  he  said  to  Solen  at  the  time 
of  the  accident,  ''D — n  it,  man,  I  was  ringing  the  bell 
myself."  In  the  light  of  this  testimony  we  do  not  think  the 
court  erred  in  refusing  to  grant  a  nonsuit. 

The  plaintiff  was  bound  to  use  ordinary  care  and  pru- 
dence and  to  use  his  ordinary  faculties  in  protecting  him- 
self from  danger,  and  if  the  evidence  shows  beyond  contro- 
versy that  he  failed  to  use  his  eyes  or  ears,  having  the 
opportunity  and  ability  to  do  so,  then  the  court,  under  the 
rule  laid  down  by  many  of  the  authorities  cited  by  appel- 
lant's counsel,  would  have  been  justified  in  granting  a  non- 
suit upon  the  ground  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  But  none  of  the  decisions  go  to  the 
extent  that  if  the  plaintiff  did  not  use  both  his  eyes  and  ears 
he  would  necessarily  be  guilty  of  contributory  negligence. 

A  traveler  walking  along  a  railroad  track  upon  a  public 
street  is  bound  to  use  reasonable  care  and  prudence.  If  he 
can  see,  he  is  bound  to  look;  if  he  can  hear,  he  is  bound  to 
listen;  ordinarily,  he  is  required  to  both  look  and  listen. 
But  if,  without  his  fault,  he  is  for  the  time  being  deprived 
of  making  full  use  of  his  eyes,  and  he  is  at  a  place  where  he 
can  hear  the  ringing  of  a  bell  or  the  sounding  of  a  whistle, 
and  it  is  at  a  place  where  it  is  the  usual  custom,  as  well  as 
the  requirement  of  the  law,  for  the  railroad  company  to 
ring  its  bell  or  blow  its  whistle,  and  he  does  listen,  then  he 
would  not  be  guilty  of  negligence,  from  the  simple  fact  that 
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without  any  fault  on  Lis  part,  he  was  for  the  time  being  de- 
prived of  the  sense  of  sight  to  such  an  extent  that  he  could 
not  see  the  approach  of  a  locomotive. 

In  Flemming  v.  The  Western  Pacific  Railroad  Company, 
the  plaintiff,  in  driving  a  four-horse  team  over  the  crossing 
of  the  railroad,  was,  owing  to  the  atmosphere  being  com- 
pletely filled  with  dust,  prevented  from  seeing  but  a  few 
feet  from  him,  and  owing  to  the  noise  of  his  wagon,  could 
not  hear  the  approaching  train.  He  did  not  stop  to  listen, 
and  while  attempting  to  cross  the  track  was  injured.  He 
was  held  guilty  of  contributory  negligence,  because ' '  as  the 
plaintiff  could  not  use  his  eyes  with  effect,  it  was  incum- 
bent on  him,  as  a  person  of  ordinary  prudence,  to  make  the 
best  use  of  his  ears,  which  he  could  not  do  while  his  team 
was  in  motion."     (49  Cal.  257.) 

The  same  principle  was  declared  in  Benton  v.  The  Central 
Railroad  of  Iowa,  where  the  court  held  the  plaintiff  guilty 
of  contributory  negligence,  because  he  **  neither  looked  nor 
listeoed,  but  thoughtlessly  drove  into  the  danger."  The 
court  said:  ''It  may  have  been  that  the  immediate  noise  of 
his  wagon  prevented  him  from  hearing.  If  this  was  so.  he 
should  have  stopped  his  team  and  listened."  If  the  plaint- 
iff had  listened  he  would  "have  heard  the  train  in  time  to 
have  avoided  the  injury."     (42  Iowa,  195.) 

In  Shearman  and  Eedfield  on  Negligence,  the  general 
rule,  with  its  exceptions  is  thus  stated:  '* It  is  universally 
deemed  culpable  negligence  for  any  one  to  cross  the  track 
of  a  railroad  operated  by  steam  power  in  full  view  or  hear- 
ing of  an  approaching  train,  or  without  taking  any  precau- 
tions, if  any  are  reasonably  within  his  power,  to  ascertain 
whether  a  train  is  approaching;  and  as  a  general  but  not 
invariable  rule,  it  is  such  negligence  to  cross  without  look- 
ing in  every  direction  that  the  rails  run,  to  make  sure  that 
the  road  is  clear.  But  in  all  the  cases  where  this  rule  has 
been  enforced,  the  circumstances  made  it  reasonable,  as  the 
most  natural  and  reasonable  way  of  ascertaining  that  there 
was  no  danger.  Where,  however,  the  injured  party  had 
other  satisfactory  evidence  that  it  was  safe  for  him  to  pro- 
ceed, it  has  been  held  that  he  was  not  absolutely  bound  to 
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look  Up  or  down  the  track.  If  the  track  is  so  obstructed 
that  the  traveler  cannot  see  along  it,  ifc  maybe  sufficient  for 
him  to  listen  for  the  approach  of  a  train.  If  he  both  looks 
and  listens,  no  more  can  be  expected  of  him."     (Sec.  488.) 

It  is  shown  by  plaintiffs  testimony  that  it  was  the  usual 
custom  of  the  defendant,  when  moving  its  locomotives  and 
trains  along  the  track  where  plaintiff  was  injured,  to  ring 
its  bell  or  blow  its  whistle. 

This  testimony  is,  in  fact,  materially  strengthened  by  the 
evidence  offered  upon  the  part  of  defendant.  The  engineer 
of  defendant's  locomotive,  J.  "W.  Bowker,  upon  his  cross- 
examination,  testified  as  follows:  *'It  is  generally  the  duty 
of  any  one  who  is  near  to  ring  the  bell — ^fireman,  engineer  or 
brakeman.  There  is  no  person  designated  to  ring  the  bell. 
It  is  everybody's  duty  who  is  near  the  bell.  It  is  the  duty 
of  the  engineer  to  see  that  the  bell  is  rung,  and  it  is  the 
duty  of  the  fireman  to  ring  it.  It  is  the  duty  of  all  employees 
on  an  engine  to  take  all  necessary  precautions.  If  they  are 
near  the  rope  they  are  to  ring  the  bell." 

It  is  admitted  that  the  place  where  the  injury  occurred 
was  within  eighty  rods  of  a  crossing,  and,  under  the  law  of 
this  state,  the  railroad  company  was  required  to  ring  its  bell. 
(2  Compiled  Laws,  3466.)  But  independent  of  the  custom 
and  the  statute  we  are  clearly  of  the  opinion  that  it  is  the 
duty  of  a  railroad  company  at  all  times,  when  moving  its 
locomotives  or  trains  through  the  public  streets  of  a  city, 
to  give  some  signal  of  their  approach.  To  move  its  locomo- 
tives or  cars  through  the  streets  at  night,  or  on  dark, 
stormy  and  windy  days,  without  giving  any  signal,  would  be 
gross  negligence. 

Woodruff,  J.,  in  Orippen  v.  New  York  Central  Railroad 
Co,i  speaking  of  the  legal  duty,  which  rests  upon  railroad 
companies  to  run  their  engines  and  cars  carefully,  pru- 
dently, with  a  caution  proportioned  to  their  power  of  injury 
and  governed  by  a  due  regard  for  the  time  and  place,  and 
other  circumstances  affecting  the  liability  of  third  parties 
to  receive  injuries,  says:  "This  high  measure  of  duty  on 
the  part  of  the  railroad  company,  the  statute,  prescribing 
notices  by  sign-boards  at  road  or  street  crossings,  the  ring- 
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ing  of  the  bell  or  the  blowing  of  the  whistle,  has  not  relaxed 
in  any  degree.  As  a  rule  of  duty  it  stands  as  stringent  and 
inflexible,  founded  in  common  law  and  the  plainest  right, 
as  if  there  were  no  such  statute.  Compliance  with  the  stat- 
ute, is,  of  course,  one  of  the  circumstances,  under  which 
they  run  their  trains;  and,  incidentally,  such  compliance 
may  make  it  consistent  with  due  care  and  caution,  to  do 
what,  without  using  such  signals,  would,  even  if  there  were 
uo  such  statutes,  be  negligence.  But  the  rule  stands  and 
the  statute  stands  with  it;  both  must  be  satisfied.  And 
hence,  it  is  properly  said,  the  statute  does  not  constitute 
the  sole  rule  of  duty.  The  common  law  still  requires  the 
exercise  of  care  and  prudence  in  the  running  of  their  pon- 
derous engines  and  heavy  trains  through  an  inhabited 
country;  and  that  care  and  prudence  increases  in  degree,  as 
they  enter  towns,  villages  and  cities  and  cross  their  thor- 
oughfares."    (40N.  T.42.) 

Under  all  the  circumstances  of  this  case  we  are  unwilling 
to  say,  as  a  question  of  law,  that  the  plaintiff,  as  a  reason- 
able, careful  and  prudent  man,  had  no  right  to  assume  or  to 
act  upon  the  belief  that  the  defendant  would  not  move  its 
locomotive  or  cars  without  giving  the  usual  signals. 

It  has  been  frequently  decided  that  a  railroad  company, 
in  the  conduct  and  management  of  its  engines  and  trains, 
has  the  right  to  act  upon  the  assumption  that  a  traveler  in 
walking  upon  or  driving  across  its  track  will  use  due  care 
and  prudence  to  avoid  impending  danger.  In  Philadelphia 
and  Reading  Railroad  Co,  v.  Hummell,  in  defining  the  care 
and  duty  of  a  railroad  company,  the  court  say:  ** Ordinary 
care  they  must  be  held  to,  but  they  have  a  right  to  presume 
and  act  on  the  presumption  that  those  in  the  vicinity  will 
not  violate  the  laws.  *  *  Precaution  is  a  duty  only  so 
far  as  there  is  reason  for  apprehension.  No  one  can  com- 
plain of  want  of  care  in  another  where  care  is  only  rendered 
necessary  by  his  own  wrongful  act.  It  is  true  that  what 
amounts  to  ordinary  care  under  the  circumstances  of  a  case 
is  generally  to  be  determined  by  the  jury.  Yet  a  jury  can- 
not hold  parties  to  a  higher  standard  of  care  than  the  law- 
requires,  and  they  cannot  find  anything  negligent  which  is 
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less  than  a  failure  to  discharge  a  legal  duty.  If  the  law  de- 
clares, as  it  does,  that  there  is  no  duty  resting  upon  any 
person  to  anticipate  wrongful  acts  in  others,  and  to  take  pre- 
cautions against  such  acts,  then  the  jury  cannot  say  that  a 
failure  to  take  such  precautions  is  a  failure  in  duty  and  neg- 
ligence."    (44  Pa.  St.  379.) 

In  Finlayson  v.  Railroad  Company y  Justice  Miller  in- 
structed the  jury  that  the  agents  of  the  railroad  company 
had  the  right  to  suj^pose  that  a  man  seen  walking  upon  the 
railroad  track  in  front  of  a  moving  train  of  cars  was  a  man 
of  sound  mind,  and  that  he  would  take  reasonable  care 
to  protect  himself  in  case  of  danger.    (1  Dillon  0.  0.  582.) 

The  same  general  principles  have  been  often  applied  in 
favor  of  persons  who  have  been  injured  in  attempting  to 
cross  over  or  walk  upon  a  railroad  track.  In  Newson  v.  The 
New  York  Central  Railroad  Company,  the  court  declare  that 
**the  law  will  never  hold  it  imprudent  in  anyone  to  act 
upon  the  presumption  that  another  in  his  conduct  will  act 
in  accordance  with  the  rights  and  duties  of  both."  (29  N. 
T.  390.) 

Porter,  J.,  in  delivering  the  opinion  of  the  court  in  Ernst 
V.  Hudson  River  Railroad  Company,  35  N.  T.  9,  discusses 
this  question  at  great  length.  After  referring  to  the  statute 
which  requires  a  railroad  company  to  ring  its  bell  for  a 
distance  of  eighty  rods  before  passing  a  crossing,  and  de- 
claring that  a  railroad  is  responsible  in  damages  for  any 
accident  that  might  occur  by  reason  of  its  neglect,  unless 
the  plaintiff  had  been  guilty  of  a  breach  of  duty  which  con- 
tributed to  the  injury,  said:  "The  plaintiff  is  not  guilty  of 
such  breach  of  duty  when  ho  assumes,  in  the  absence  of  any 
indication  to  the  contrary,  that  the  company  obeys  the  law, 
and  that  no  engine  is  advancing  to  the  crossing  within  a 
distance  of  eighty  rods  without  public  signals  of  its  ap- 
proach. If  he  is  deceived  by  the  unlawful  omission  of 
the  signals,  the  wrong  is  not  his,  but  theirs." 

Justice  Miller,  in  Wilcox  v.  The  Rome,  Watertown  atid 
Ogdenshurg  Railroad  Company,  39  N.  T.  358,  questioned  the 
correctness  of  the  views  expressed  in  Ernst  v.  Hudson  River 
Railroad  Company,  supra,  and  it  may  with  safety  be  said. 
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without  referring  to  the  authorities,  that  there  is  a  singular 
lack  of  uniformity  in  the  subsequent  decisions  of  the  court 
of  appeals  of  New  York  upon  this  question. 

In  Robinson  v.  The  Western  Pacific  Railroad  Company,  the 
court  said:  **Nor  should  the  fact  that  the  plaintiff  was  on 
the  track — disconnected  from  the  other  circumstances — be 
considered  as  proving  negligence.  *  *  *  The  plaintiff 
here  was  exercising  an  undoubted  right,  and  she  was  au- 
thorized to  assume  that  all  other  persons  using  the  street 
would  act  with  due  care.  It  cannot  be  imputed  as  negli- 
gence that  she  did  not  anticipate  culpable  negligence  on  the 
part  of  the  defendant.  *  *  *  She  could  properly  act  on 
the  presumption  that  the  employees  of  the  defendant  would 
use  the  degree  of  care  which  persons  of  ordinary  prudence 
are  accustomed  to  employ  under  the  same  or  similar  circum- 
stances, due  regard  being  had  for  the  rights  of  others.  (48 
Cal.  421.) 

In  Kennayde  v.  Pacific  Railroad  Company,  the  court  de- 
cide that  a  citizen  upon  the  public  highway,  in  approach- 
ing a  railway  track,  when  he  can  neither  see  nor  hear  any 
indication  of  a  moving  train,  is  not  chargeable  with  negli- 
gence for  assuming  that  there  is  no  car  sufficiently  near  to 
make  the  crossing  dangerous.  "He  has  a  right  to  assume 
that  in  handling  their  cars  the  railroad  companies  will  act 
with  appropriate  care,"  and  '*that  the  usual  signals  of  ap- 
proach will  be  seasonably  given."  (45  Mo.  262.)  This 
decision  was  affirmed,  all  the  justices  concurring,  in  Tahe^" 
V.  Missouri  Valley  Railroad  Company,  46  Mo.  353. 

The  rule  of  law  upon  this  subject  is  very  clearly  and,  in 
our  judgment,  correctly  stated  in  Shearman  &  Redfield  on 
Negligence,  sec.  31,  as  follows:  "As  there  is  a  natural  pre- 
sumption that  every  one  will  act  with  due  care,  it  cannot  be 
imputed  to  the  plaintiff  as  negligence  that  he  did  not  an- 
ticipate culpable  negligence  on  the  part  of  the  defendant. 
He  has  a  right  to  assume  that  every  one  else  will  obey  the 
law,  and  to  act  upon  that  belief.  Nor  even  where  the 
plaintiff  sees  that  the  defendant  has  been  negligent,  is  he 
bound  to  anticipate  all  the  perils  to  which  he  may  possibly 
bo  exposed  by  such  negligence,  or  to  refrain   absolutely 
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from  pursuing  his  usual  course  on  account  of  risks  to  which 
he  is  p'obably  exposed  by  the  defendant's  fault.  Some 
risks  are  taken  by  the  most  prudent  men;  and  the  plaintiff 
is  not  debarred  from  recovery  for  his  injury,  if  he  has 
adopted  the  course  which  most  prudent  men  would  take 
under  similar  circumstances." 

But  the  right  to  assume  that  the  railroad  company  would 
properly  perform  its  duty  does  not  shield  the  plaintiff  from 
the  exercise  of  ordinary  care  and  prudence  on  his  part. 
The  fact  that  the  locomotive  and  tender  of  defendant  was 
being  carelessly  and  negligently  moved  backwards,  without 
any  signal  being  given  of  its  approach,  does  not,  of  itself, 
authorize  plaintiff  to  recover  damages.  If  plaintiff,  not- 
withstanding the  negligence  of  the  railroad  company,  reck- 
lessly exposed  himself  to  danger,  and  it  appears  that  the 
injury  complained  of  would  not  have  occurred  but  for  his 
own  misconduct  or  negligence,  he  cannot  recover  damages, 
but  must  bear  the  consequences  of  his  own  folly. 

When  the  plaintiff  rested  his  case,  the  proof  was  uncon- 
tradicted that  the  bell  was  not  rung,  and  that  no  signal  of 
any  kind  was  given.  A  prima  fade  case  of  negligence  upon 
the  part  of  the  defendant  was  clearly  established. 

The  remaining  question  is  whether  the  injury  complained 
of  was  caused  solely  by  the  negligence  or  improper  conduct 
of  the  defendant's  employees,  or  whether  the  plaintiff  so 
far  contributed  to  the  injury  by  his  own  negligence  or  want 
of  ordinary  care  and  prudence  that,  but  for  such  negligence 
or  want  of  care  and  caution,  the  injury  would  not  have 
happened.  {Lewis  v.  Baltimore  and  Ohio  Railroad  Com- 
pany,  38  Md.  589;  Baltimore  and  Potomac  Bailroad  Cora- 
pany  v.  Jones,  published  in  The  Beporter,  vol.  v.  No.  5.) 

Did  the  plaintiff  exercise  proper  care,  or  was  it  an  act  of 
negligence  upon  his  part  to  take  the  chances  of  walking 
along  the  railroad  track  at  a  time  when  he  knew  that  owing 
to  the  snow  upon  the  rails,  both  sound  and  sensation  of 
•  motion,  ordinarily  produced  by  an  approaching  train,  was 
deadened,  if  not  entirely  destroyed,  and  that  owing  to  the 
severe  gusts  of  wind  and  the  falling  snow,  he  could  not  see 
more  than  fifteen  or  twenty  feet  in  front  of  him,  and  was 
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liable  at  any  moment  to  be  deprived  from  seeing  any  dis- 
tance at  all  ?  The  plaintiff  testified  that  he  knew  he  was  in 
some  danger,  bnt  he  knew  that  he  was  in  a  position  where 
he  could  hear  the  bells;  that  he  knew  it  to  be  the  usual 
custom  of  defendant  to  either  ring  its  bell  or  sound  its 
whistle,  and  that  he  was  carefully  listening  for  the  usual 
signal  of  an  approaching  engine,  and  looking  ahead  at  all 
times,  except  when  momentarily  deprived. of  sight  by  the 
severe  gusts  of  wind. 

Having  the  right  to  walk  upon  the  track,  the  plaintiff  was 
only  required  to  do  what  a  reasonable  and  prudent  person 
would  ordinarily  have  done  under  the  same  or  similar  cir- 
cumstances. 

We  are  of  opinion  that  it  would  have  been  clearly  errone- 
ous for  the  district  judge  to  have  decided  as  a  question  of 
law,  under  all  the  facts  and  circumstances  of  this  case,  that 
plaintiff  was  guilty  of  negligence.  It  was  a  question  for  the 
jury  to  decide.  It  addressed  itself  to  each  individual  juror  : 
Would  you,  as  a  reasonable  man,  in  the  exercise  of  ordi- 
nary care  and  prudence,  have  acted  as  the  plaintiff  did  on 
the  morning  in  question  ?  "  Negligence,  as  I  understand  it,^' 
says  Cooley,  C.  J.,  in  delivering  the  opinion  of  the  court  in 
Detroit  aiid  Milivaukee  Railroad  Company  v.  Van  Steinburg, 
17  Mich.  99,  "  consists  in  a  want  of  that  reasonable  care 
which  would  be  exercised  by  a  person  of  ordinary  prudence 
under  all  the  existing  circumstances,  in  view  of  the  probable 
danger  of  injury.  The  injury  is,  therefore,  one  which  must 
take  into  consideration  all  these  circumstances,  and  it  must 
measure  the  prudence  of  the  party's  conduct  by  a  standard 
of  behavior  likely  to  have  been  adopted  by  other  persons  of 
common  prudence.  Moreover,  if  the  danger  depends  at  all 
upon  the  action  of  any  other  person,  under  a  given  set  of 
circumstances,  the  prudence  of  the  party  injured  must  be 
estimated,  in  view  of  what  he  had  a  right  to  expect  from 
such  other  person,  and  he  is  not  to  be  considered  blamable 
if  the  injury  has  resulted  from  the  action  of  another,  which 
he  could  not  reasonably  have  anticipated.  Thus  the  prob- 
lem is  complicated  by  the  necessity  of  taking  into  account 
the  two  sets  of  circumstances  affecting  the  conduct  of  differ- 
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ent  persons,  and  is  only  to  be  satisfactorily  solved  by  the 
jury  placing  themselves  in  the  position  of  the  injured  per- 
son, and  examining  those  circumstances  as  they  then  pre- 
sented themselves  to  him,  and  from  that  standpoint  judging 
whether  he  was  guilty  of  negligence  or  not.  It  is  evident 
that  such  a  problem  cannot  usually  be  one  upon  which  the 
law  can  pronounce  a  definite  sentence,  and  that  it  must  be 
left  to  the  sifting  and  determination  of  a  jury." 

If,  therefore,  the  question  of  negligence  arises  upon  a 
state  of  facts  in  regard  to  which  reasonable  men  might  hon- 
estly differ,  it  ought  to  be  submitted  to  the  jury.  When- 
ever there  is  any  doubt  or  uncertainty  the  question  becomes 
one  of  fact,  and  must  be  left  to  the  unbiased  judgment  of  a 
jury  of  twelve  impartial  men. 

There  are,  of  course,  many  decided  cases  which  hold  that 
when  the  facts,  showing  the  want  of  ordinary  care  on 
the  part  of  the  plaintiff,  are  clear  and  undisputed, 
the  question  of  negligence  is  one  of  law,  to  be  de- 
cided by  the  court;  such,  for  instance,  as  driving 
recklessly  upon  the  railroad  track,  at  a  crossing,  after 
being  informed  that  the  cars  are  coming  {Maclcey  v. 
New  York  Central  Railroad  Co,,  27  Barb.  528);  where  the 
cars  are  jn  plain  view  of  persons  upon  the  track,  and  the 
plaintiff,  with  a  bag  of  shorts  upon  his  shoulder,  that  ob- 
structs his  view  and  prevents  his  hearing,  undertakes  to 
cross  the  track  (JRoihe  v.  Milwaulcee  and  St.  Paul  Railtoay 
Co.,  21  Wis.  256);  where  the  plaintiff  could  both  have  seen 
and  heard  the  approaching  train  and  neither  looked  nor 
listened.  (Bellefontaine  Railway  Co.  v.  Hunter,  33  Ind.  336; 
Wilcox  V.  Rome,  Watertown  and  Ogdensburgh  Railioay  Co., 
39  N.  T.  358.)  So  where  the  plaintiff  went  upon  the  pri- 
vate right  of  way  of  a  railroad  company,  where  she  had  no 
right  to  be,  and  walked  carelessly  upon  the  track  without 
looking  or  listening  for  an  approaching  train  {Chicago,  Rock 
Island  and  Pacific  Railroad  Co.  v.  Houston,  published  in 
the  Reporter,  vol.  5,  No.  6,  and  many  other  cases  of  a 
kindred  character).  But  nearly  all  the  numerous  authori- 
ties cited  by  the  respective  counsel  admit — if  the  question 
is  at  all  discussed — that  if  tlie  evidence  is  doubtful,  and  the 
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inferences  to  be  drawn  from  it  questionable,  it  is  for  the 
jnryto  determine  whether  the  act  of  plaintiff  contributed 
to  the  injury. 

In  Railroad  Company  v.  Stout,  the  supreme  court  of  the 
United  States  say:  *'  If  a  sane  man  voluntarily  throws  him- 
self in  contact  with  a  passing  engine,  there  being  nothing 
to  counteract  the  effect  of  this  action,  it  may  be  ruled  as  a 
matter  of  law  that  the  injury  to  him  resulted  from  his  own 
fault,  and  that  no  action  can  be  sustained  by  him  or  his  rep- 
resentatives.    So,    if  a   coach-driver    intentionally   drives 
within  a  few  inches  of  a  precipice,  and  an  accident  happens, 
negligence  may  be  ruled  as  a  question  of  law.     On  the  other 
liand,  if  he  had  placed  a  suitable   distance   between  his 
coach  and  the  precipice,  but  by  the  breaking  of  a  rein  or 
an  axle,  which  could  not  have  been  anticipated,  an  injury 
occurred,  it  might  be  ruled  as  a  question  of  law  that  there 
was  no  negligence  and  no  liability.     But  these  are  extreme 
cases.     The    range   between    them    is   almost    infinite  in 
variety  and  extent.     It  is  in  relation  to  these  intermediate 
cases  that  the  opposite  rule  prevails.    Upon  the  facts  proven 
iu  such   caseSj  it  is   a  matter   of   judgment  and    discre- 
tion, of  sound  inference,  what  is  to  be  the  deduction  to  be 
drawn  from  the  undisputed  facts.     Certain  facts  we  niay 
suppose  to  be  clearly  established  from  which  one  sensible 
impartial  man  would  infer  that  proper  care  had  not  been 
used,   and  that  negligence   existed;  another  man,  equally 
sensible  and  equally  impartial,  would  infer  that  proper  care 
had  been  used  and  that  there  was  no  negligence.     It  is  this 
class  of  cases  and  those  akin  to  it  that  the  law  commits  to 
the  decision  of  a  jury.     Twelve  men  of  the  average  of  the 
community,  comprising  men  of  education  and  men  of  little 
education,  men  of  learning  and  men  whose  learning  consists 
only  in  what  they  have  themselves  seen  and  heard,  the  mer- 
chant, the   mechanic,   the   farmer,    the   laborer;    these  sit 
together,  consult,  apply  their  separate  experience  of  the  af- 
fairs of  life  to  the  facts  proven,  and  draw  a  unanimous  con- 
clusion.    This  average  judgment  thus  given  it  is  the  great 
effort  of  the  law  to  obtain.     It  is  assumed  that  twelve  men 
know  more  of  the  common  affairs  of  life  than  does  one 
Vol.  XIII.— 9. 
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man;  that  they  can  draw  wiser  and  safer  conclusions  from 
admitted  facts  thus  occurring  than  can  a  single  judge." 
(17  Wall.  663.) 

The  following  authorities,  in  addition  to  those  already 
cited,  fully  sustain  the  action  of  the  court  in  refusing  to 
grant  a  nonsuit:  Richmond  v.  8.  V.R,  Co.,  18  Cal.  351; 
ScUerlvold  v.  N,  B.  and  M,  R.  Co.,  40  Id.  447;  Beers  v. 
Housatonic  R.  Co.,  19  Conn.  566;  D.,  L.  and  W,  R,  v.  Tof- 
fey  et  ah,  38  N.  J.  (Law),  525;  Hackford  v.  N.  Y.  C.  and  H. 
R.  R.  Co.,  43  How.  Pr.  222;  Bradley  v.  B.  and  M.  R.,  2 
Cush.  539;  Chafee  v.  B.  and  L.  R.  Corp.,  104  Mass.  108; 
Wheelock  v.  B.  and  A.  R.  Co.,  105  Id.  203;  GayiKyr  \.  Old 
Colony  and  Newport  R.  Co.,  100  Id.  208;  F.  and  R.  Branch 
R.,  116  Id.  537;  Craig  v.  N.  Y.,  N.  H.  and  H.  R.  Co.,  118 
Id.  431;  Renwick  v.  N.  Y.  C  R.  Co.,  36  N.  Y.  132;  Delafield 
V.  U.  F.  Co.,  5  Eobt.  210;  Penn.  R.  Co.,  v.  Ogier,  35  Penn. 
St.  72;  MaginntsY.  N.  Y.  C.  &.  H.  R.  R.  Co.,  52  N.  Y.  215; 
Penn.  R.  R.  Co.  v.  Barnett,  59  Penn.  St.  259;  The  Lehigh 
Valley  R.  R.  Co.  v.  Hall,  61  Penn.  St.  361;  Wehh  v.  P.  &  H 
R.  R.  Co.,  57  Me.  117;  Wyatt  v.  Citi^sens  R.  R.  Co.,  55  Mo. 
485;  Smith  v.  Union  R.  R.  Co.,  61  Mo.  588.) 

2.  Did  the  court  err  in  refusing  to  grant  a  new  trial  upon 
the  ground  that  the  verdict  was  against  the  weight  of  evi- 
dence ? 

From  the  view  we  entertain  of  this  case  it  is  unnecessary 
to  follow  counsel  in  their  discussion  of  the  question  of  fact 
whether  plaintiff  could  have  safely  walked  along  E  street  in 
the  vacant  spaces  between  the  tracks  of  the  railroad.  If  he 
had  the  right  to  walk  on  the  track,  if  he  was  at  a  place 
where  he  had  the  right  to  be,  then  the  question  whether  it 
would  have  been  safer  for  him  to  have  been  elsewhere,  is 
immaterial. 

It  was  shown  upon  the  part  of  defendant  that  it  had  ob- 
tained from  the  city  authorities  permission  to  lay  its  tracks 
and  run  its  locomotives  and  cars  on  said  street,  and  it  is 
claimed  that  it  had  thereby  obtained  the  exclusive  right  to 
all  that  portion  of  the  street  covered  by  its  tracks,  and  that 
plaintiff,  in  walking  thereon,  was  a  trespasser.  Is  this  posi- 
tion correct?    Is  it  true  that  any  distinction  exists,  or  ought 
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to  exist,  between  railroads  propelled  by  steam  and  street 
railroads  propelled  by  horse-power  ?  Does  the  mere  fact  that 
vehicles  cannot  be  safely  drawn  along  a  steam  railroad  pro- 
hibit the  use  of  the  track  by  foot-travelers  ?  We  think  not. 
In  our  judgment,  Solen  had  the  same  right  to  pursue  his 
regular  route  as  defendant  had  to  run  its  locomotives. 
"They  each  have  a  right,"  say  the  court  in  Kennayde  v. 
Pacific  JR.  B.  Co.,  supra,  **to  exercise  their  privileges  in  a 
lawful  manner,  and  each  are  equally  bound  to  use  caution, 
care  and  diligence  to  avoid  accidents.  But,  so  far  as  this 
ease  is  concerned,  conceding  that  the  resolutions  of  the 
board  of  aldermen,  in  granting  the  right  of  way  to  the  rail- 
road company,  is  valid  (a  question  which  we  have  not  ex- 
amined, and  do  not  decide),  it  is  not  necessary  to  base  our 
opinion  solely  upon  this  ground. 

The  testimony  is  undisputed  that  the  general  public  were 
permitted  to  use  the  tracks  as  a  public  thoroughfare.  The 
great  body  of  the  miners  engaged  at  work  upon  three  of  the 
most  important  mines  situate  upon  the  Comstock  lode  have 
been  accustomed  for  years,  at  all  hours  of  the  day  and 
night,  in  storm  and  sunshine,  to  walk  to  and  from  their 
work  on  the  railroad  tracks.  No  testimony  was  offered  upon 
the  part  of  the  defendant  tending  to  show  that  such  a  use 
had  been  made  of  its  tracks  without  its  knowledge  or  con- 
sent. The  testimony  was  of  such  a  character  as  to  author- 
ize the  inference  of  an  implied  license  on  the  part  of  the 
railroad  company — treating  it  as  the  owner  of  the  land — to 
allow  pedestrians  to  walk  over  and  along  its  tracks. 

In  Ddaney  v.  The  Milwaukee  and  St.  Paul  Bailtvay  Com- 
pany, it  was  argued  that  plaintiff  was  a  trespasser,  be- 
cause the  place  where  he  was  injured  was  not  a  highway 
crossing,  but  the  private  grounds  of  the  railroad  company. 
Bnt  the  court  held  that,  as  applied  to  the  evidence,  the 
proposition  was  not  correct.  The  evidence  established  the 
fact  that  there  had  been  a  practical  crossing  over  the  place 
where  the  plaintiff  was  injured,  for  a  long  time,  with  the 
knowledge  of  the  agents  of  the  company.  It  did  not  appear 
that  the  company  ever  forbade  any  one  from  going  there,  or 
took  any  steps  to  put  an  end  to   persons  going  upon  its 
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grouDds  at  that  point.  The  court  said:  *'  These  and  other 
facts  appearing  in  the  case,  show  beyond  controversy  that 
the  plaintiff  was  not  wrongfully  on  the  crossing  where  he 
was  injured,  and  it  is  incorrect  to  view  the  relative  duties 
of  the  parties  upon  any  such  assumption."     (33  Wis.  71.) 

In  Kansas  Pacific  Railway  Company  v.  Pointer,  the  facts 
were  in  many  respects  similar  to  this  case.     The  court,  in 
discussing  this  point,  said:    '*The  plaintiff  had  aright  to 
show  that  the  place  where  he  was  injured  was  on  a  public 
street  of  Leavenworth;  and  if  he  could  not  show  that  it  was 
a  public  street  in  law,  he  still  had  the  right  to  show  that  it 
was  a  public  street  in  fact.     And  for  this  purpose,  if  for  no 
other,  he  had  a  right  to  show  that  the  public  travel  was  on 
or  over  this  ground,  and  to  show  that  such  travel  was  there 
with  the  knowledge  and  consent  of  the  railway  company. 
If  he  should  show  that  the  place  where  the  injury  occurred 
was  on  a  public  street,  either  in  law  or  fact,  he  would  not 
be  such  a  trespasser  as  would  relieve  the  railway  company 
from  exercising  reasonable  and  ordinary  care  and  diligence 
towards  him.     In  fact,  he  would  not  be  a  trespasser  at  all. 
The  railway  company,  in  such  a  case,  would  be  bound  to  run 
its  trains  with  reference  to  him,  and  to  every  other  person 
who  might  be  rightfully  occupying  the  street.    Such  persons 
would  have  the  same  right  to  be  on  the  street  as  the  railway 
company.     In  fact,  in  this  case,  the  legal  right  of  the  rail- 
way company,  and  that  of  the  public,  to  use  the  ground  as 
a  street,  seems  to  be  about  equal.     Both  derive  their  right 
from  a  city  ordinance.     The  public  used  this  ground  for  a 
street,  however,  long  before  the  railroad  was  built.     If  the 
plaintiff  and  the  railway  company  each  had  a  right  to  use 
said  ground,  then  it  was  incumbent  on  each  alike  to  use 
ordinary  care  and  diligence  to  prevent  and  avoid  injuries." 
(9  Kan.  628;  see,  also.  Shearman  &  Eedfield  on  Negligence, 
sec.  491.) 

The  testimony  upon  the  part  of  the  defendant  tended  io 
show  that  the  bell  was  rung,  and,  hence,  to  establish  the 
fact  that  defendant  was  not  guilty  of  negligence. 

Martin,  the  engineer  of  the  defendant's  locomotive,  in  his 
testimony  says:  That  when  the  J.  W.  Bowker  started  from 
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tbe  freight-house  switch,  **McDermott,  the  same  who  testi- 
fied in  this  case,  was  sitting  on  the  fireman's  seat  with  his 
left  hand  hokling  the  bell-rope.  I  said:  *D — n  it,  ring 
that  bell;'  and  he  rung  the  bell."  He  says,  that  "while 
Solen  was  lying  between  the  tracks  on  his  left  side,  McDer- 
mott,  standing  by  the  right  side  of  him,  *  *  said  to 
Solen:  'I  was  ringing  the  bell  myself.*  Solen  said:  '  Why 
didn't  you  ring  your  bell  or  blow  your  whistle,'  *  *  and 
McDermott  said:  '  D — n  it,  man,  I  rung  the  bell  myself  !'" 
James  Boyd,  a  brakeman  in  the  employ  of  defendant,  testi- 
fied to  the  same  eflfect. 

The  conductor,  John  M.  Duncan,  in  his  testimony,  says, 
tbat  when  he  told  the  engineer  to  start:  *' McDermott  was 
sitting  on  the  fireman's  seat.  I  think  he  had  hold  of  the 
bell-rope,  but  I  am  not  willing  to  swear  whether  he  was 
ringing  the  bell  or  not."  Upon  cross-examination,  in  reply 
to  the  question :  "Who  rung  the  bell?"  this  witness  said: 
**  I  cannot  testify  that  I  really  heard  the  bell.  I  couldn't 
testify  that  I  heard  it  ringing.  I  wouldn't  be  willing  to  tes- 
tify that  I  did  or  did  not  hear  it  ringing."  In  reply  to  other 
questions  ho  said :  "The  whistle  didn't  sound  from  the  time 
we  stopped  at  the  freight-house.  I  am  sure  the  whistle 
didn't  sound." 

William  Hill,  an  employee  of  defendant,  was  standing  on 
tbe  corner  of  the  platform  at  the  freight  depot,  and  after  the 
engine  commenced  backing  up  he  says  that  he  asked  a  man 
by  the  name  of  Caldwell,  who  was  then  standing  by  him,  if 
be  could  hear  the  bell,  and  he  remarked  he  could  not.  "  I 
says,  '  They  are  ringing  the  bell,'  and  he  said  I  saw  him 
pulling  the  rope,  but  I  couldn't  hear  the  sound  of  the  bell." 
This  witness  also  corroborates  Martin  and  Eoyd,  as  to  the 
remarks  made  by  McDermott  to  Solen,  that  the  bell  was 
rung.  There  were  some  other  points  of  minor  importance 
in  the  testimony  offered  by  defendant,  tending  to  disprove 
portions  of  McDermott's  testimony.  Counsel  for  appellant 
claims  that  McDermott  was  successfully  impeached;  that 
tbe  jury  erred  in  finding  a  verdict  so  overwhelmingly  against 
tbe  testimony,  and  that  the  court  erred  in  not  setting  the 
verdict  aside. 
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We  are  not  willing  to  accept  the  position,  so  earnestly 
contended  for  by  appellant's  counsel,  that  it  was  a  physical 
impossibility  for  any  man  of  ordinary  sagacity  to  have  becD 
run  over  by  a  locomotive  moving  backward  at  the  rate  of 
four  miles  an  hour;  that  plaintiff  must  have  been  recklessly 
and  carelessly  breasting  the  storm,  utterly  heedless  of  the 
impending  danger,  and  that  the  mere  fact  that  he  was  in- 
jured is  enough  to  warrant  this  court  in  declaring  him  guilty 
of  contributory  negligence,  notwithstanding  the  verdict  of 
the  jury,  and  the  action  of  the  district  court  refusing  to  set 
the  verdict  aside. 

There  was,  in  our  judgment,  a. direct  conjHiict  of  evi- 
dence upon  the  most  material  question  of  fact  involved  iu 
this  case. 

As  already  mentioned,  several  of  the  witnesses  for  the  de- 
fendant testified  that  McDermott  rung  the  bell,  and  that  be 
so  stated  the  fact  to  be  (to  plaintiff)  at  the  time  of  the  in- 
jury. If  the  jurors  believed  this  testimony  to  be  true  they 
ought  not  to  have  found  a  verdict  against  the  defendant. 
But,  on  the  other  hand,  it  is  to  be  observed  that  McDer- 
mott testified  just  as  positively  that  he  did  not  ring  the  bell, 
and  that  he  did  not  make  the  remarks  attributed  to  him  at 
the  time  of  the  accident.  His  testimony  is  corroborated  by 
the  plaintiff,  who,  knowing  that  he  was  on  the  track  of  a 
railroad  where  engines  and  trains  were  hourly  passing,  thafc 
owing  to  the  severe  storm  he  could  not  see  the  approach  of 
a  locomotive,  and  realizing  the  fact  that  he  was  exposed  to 
danger,  was  listening  for  the  sound  of  the  bell,  and  did  not 
hear  it.  The  plain  inference  to  be  drawn  from  the  plaint- 
iff's testimony  if  believed  by  the  jury,  was  that  the  bell  was 
not  rung;  that  if  it  had  been  rung  the  plaintiff  would  have 
heard  it,  and  the  accident  would  not  have  occurred.  Two 
of  the  defendant's  witnesses,  Martin  and  Boyd,  who  swore 
positively  that  the  bell  was  rung,  were  themselves  in  fault 
if  it  was  not  rung,  Martin  being  an  engineer  and  Boyd  a 
brakeman  on  the  engine  at  the  time  of  the  accident.  The 
corroborative  evidence  is  not  free  from  doubt  and  comes 
also  from  the  employees  of  the  company.  The  plaintiff  is  a 
man  of  sound  mind,  of  ordinary  intelligence  and  judgment, 
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and  it  cannot  reasonably  be  presumed  that  lie  would  have 
made  a  willing  and  wanfcon  sacrifice  of  his  life.  On  the  other 
Land,  the  presumption  would  seem  to  be  irresistible  that  he 
would  not  have  been  injured  if  he  had  been  notified,  by  the 
ringing  of  the  bell,  of  the  close  proximity  of  the  locomotive 
and  tender.  But  in  any  event,  the  conflict  raised  a  question 
of  fact  which  the  plaintiff  had  the  right  to  have  determined 
by  the  jury.  (BemvicJc  v.  N.  Y.  Cen.  It,  Co.,  36  N.  T.  132; 
Artz  v.  C,  B.  I.  and  P.  B.  Co.,  U  Iowa,  284.) 

If  the  district  court,  upon  weighing  all  the  evidence,  en- 
tertained the  opinion  that  the  verdict  was  clearly  against  the 
great  preponderance  of  evidence,  it  had  the  power,  and  it  was 
its  duty,  to  set  the  verdict  aside.  This  court,  in  PMllpoits  v. 
Blasddy  declared  that  nisi  prtus  courts  had  "jurisdiction  on 
motion  for  a  new  trial,  to  decide,  as  a  question  of  fact, 
whether  the  scale  of  evidence,  which  leans  against  the  ver- 
dict, very  strongly  preponderates."  (8  Nev.  76.)  The  dis- 
trict courts  ought,  however,  always  to  use  great  caution  in 
the  exercise  of  this  power,  and  they  should  be  careful  not 
to  invade  the  legitimate  province  of  the  jury  "when  they 
have  manifested  a  fair  and  intelligent  consideration  of  the 
evidence  submitted  to  them."  {Dewey  v.  C.  &  N.  W.  B. 
Co.,  31  Iowa,  373.) 

But  it  is  not  the  province  of  this  court,  as  it  is  of  the  dis- 
trict court,  to  weigh  the  evidence  in  order  to  determine  the 
preponderance  thereof.  Our  duty  ends  when  it  is  discovered 
that  there  is  ample  evidence  in  the  transcript  sufficient  to 
sustain  and  justify  the  district  court  and  trial  jury  in  the 
conclusions  they  have  reached.  {State  of  Nevada  v.  Yellow 
Jacht  S.  M.  Co.,  5  Nev.  415;  Lewis  v.  Wilcox,  0  Nev.  215; 
Longabaugh  v.  V.  &  T.  B.  Co.,  9  Nev.  302;  State  of  Nevada 
V.  C.  P.  B.  Co.,  10  Nev.  49.) 

The  general  rule  upon  this  subject  has  been  (as  was  said 
in  McCoy  v.  Baieman  &  Biiel,  8  Nev.  127)  "  so  often  reiter- 
ated as  to  become  somewhat  monotonous." 

We  have  examined  all  the  testimony  set  forth  in  the 
record,  with  the  care  which  the  importance  in  this  case  de- 
mands, and  are  unwilling  to  say  that  there  is  not  sufficient 
legal  evidence  upon  which  the  jury  might  reasonably  con- 
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elude  that  the  plaintiff  did  not,  by  any  negligence  on  Lis 
part,  contribute  to  the  injuries  he  received,  and  that  the 
accident  Avhich  caused  the  injuries  complained  of  occurred 
by  reason  of  the  negligence  of  defendant  in  not  giving  the 
usual  and  proper  signal. 

The  testimony  is  contradictory  and  irreconcilable,  and, 
following  the  rules  heretofore  announced  by  this  court,  a 
new  trial  upon  this  ground  should  not  be  awarded.  We 
cannot  invade  the  province  of  a  jury.  Every  litigant,  under 
our  laws,  has  the  legal  right  to  have  his  case,  upon  ques- 
tions of  fact,  submitted  to  and  determined  by  a  jury  impar- 
tially selected  from  the  citizens  of  the  county,  and  some 
consideration  must  always  be  shown  to  the  conclusions 
reached,  otherwise  the  right  of  a  trial  by  a  jury  would  be 
but  a  farce  and  a  delusion.  Whether  we  would  Have  arived 
at  the  same  verdict  it  is  impossible  for  us  to  tell.  We 
cannot  undertake  to  say  which  of  the  witnesses  should 
be  credited  and  which  disbelieved,  nor  determine  upon 
which  side  the  weight  of  evidence  preponderates.  It 
was  the  duty  of  the  jury  and  nisi  prius  court  to  determine 
these  questions,  and  we  are  bound  to  presume  that  they 
have  performed  their  duty  with  fidelity  and  with  a  conscien- 
tious desire  to  exact  justice  between  the  respective  parties. 
Better  opportunities  were  afforded  them,  by  the  presence  of 
the  witnesses,  to  judge  correctly  of  their  credibility  and  to 
determine  therefrom  as  to  the  weight  of  the  evidence  than 
we  can  possibly  obtain  from  reading  the  testimony.  Surely, 
it  requires  no  argument  to  establish  this  self-evident  truth. 
Everybody  knows  that  a  clearer  conception  and  better  un- 
derstanding of  the  testimony  is  always  obtained  from  hear- 
ing it  as  it  is  delivered  from  the  lips  of  a  witness,  and  ob- 
serving his  demeanor  while  on  the  witness  stand,  than  could 
ever  be  obtained  by  an  examination  of  the  testimony  writ- 
ten out  by  a  reporter  at  the  trial.  There  is  oftentimes 
more  in  the  manner  of  a  witness  in  giving  his  testimony  than 
in  the  matter  testified  to  that  convinces  the  minds  of 
the  jury  of  the  truth  or  falsity  of  his  statement.  The 
jury  having  decided  the  weight  of  evidence  to  be  in  favor 
of   the   plaintiff  and  the  district  court  having  approved 
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the  verdict,  we  will  not  disturb  their  decision  upon  this 
question. 

3.  Is  the  verdict  of  the  jury  excessive?  Does  it  appear 
from  all  the  facts  and  circumstances  of  this  case  that  the 
damages  awarded  by  the  jury  are  so  excessive  as  to  con- 
vince us  that  the  verdict  was  **  given  under  the  influence  of 
passion  or  prejudice?"  (Compiled  Laws,  1256,  subdivis- 
ion 5.)  Is  it  manifest  that  the  jury  adopted  any  erroneous 
principle  in  arriving  at  the  amount  of  the  verdict?  Is  there 
anything  to  justify  the  assertion  of  appellant's  counsel  that 
the  minds  of  the  jurors  must  have  been  warped  by  sympa- 
thy for  the  plaintiflf  or  controlled  by  enmity  toward  the  de- 
fendant ?  We  think  these  questions  must  all  be  answered 
in  the  negative.  What  are  the  facts?  The  plaintiff,  thirty- 
four  years  of  age  and  a  miner  by  occupation,  thus  details 
the  injuries  he  received:  **I  was  thrown  under  the  rails  and 
dragged  a  little  distance.  I  was  injured  by  having  a  leg 
amputated  and  a  collar  bone  broken.  I  think  some  of 
my  ribs  were  broken.  *  *  *  I  l^ad  very  severe 
pains  through  my  breast  and  sides.  I  was  confined  to 
my  bed  five  or  six  weeks,  and  cannot  now  do  any  kind  of 
hard  work.  My  right  shoulder  is  broken;  it  don't  trouble 
me  only  at  times  when  I  go  to  lift  anything  heavy;  can't 
handle  anything.  I  can  use  it  without  much  pain  until  I  go  to 
use  it  to  lift  something  heavy.  My  right  shoulder  and  arm  are 
disabled  and  have  been  so  ever  since  the  accident.  I  can- 
not walk  far  without  fatigue.  *  *  *  j  i^ave  no  means 
of  making  my  living  except  by  my  personal  labor." 

For  these  injuries,  resulting,  as  the  jury  found,  from  the 
negligence  of  the  defendant,  plaintiff  was  awarded  fifteen 
thousand  dollars. 

The  argument  of  appellant's  counsel  that  the  judgment 
should  be  confined  to  the  simple  question  of  plaintiff's 
avocation  and  the  compensation  limited  or  extended  to  a 
sum  which  would  produce  as  great  an  income  as  he  could 
have  earned,  by  pursuing  such  avocation  had  he  not  been 
injured,  ignores  the  right  of  the  jury  to  award  damages  for 
the  bodily  suffering  of  plaintiff  which  all  the  authorities 
admit  is  proper  to  be  considered  by  the  jury  in  determin- 
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ing  the  amount  of  damages  that  plaintiff  is  entitled  to  re- 
cover. 

There  being  no  absolute,  fixed,  legal  rule  of  compensa- 
tion, appellate  courts  ought  not  to  interfere  with  the  verdict 
unless  it  clearly  appears  that  there  has  been  such  a  mistake 
of  the  principles  upon  which  the  damages  were  estimated, 
or  some  improper  motive  or  bias  indicating  passion  or 
prejudice  upon  the  part  of  the  jury.  (WorsterY.  Proprietors 
of  Canal  BridgCy  16  Pick.  517;  Boyce  v.  CaL  Stage  Co.,  25 
CaL  461;  Schmidt  y,  M.  and  St.  P.  B.  Co.,  23  Wis.  195; 
Klein  v.  Jewett,  26  N.  J.  Eq.  480;  Penn.  B.  Co.  v.  Alleu^ 
53  Penn.  St.  276;  Segdwick  on  the  Measure  of  Damages, 
601,  602,  and  authorities  there  cited.) 

The  amount  of  the  verdict — although  perhaps  greater 
than  we  would  have  given — is  not,  in  our  opinion,  incon- 
sistent with  the  exercise  of  an  honest  judgment  upon  the 
part  of  the  jury  whose  special  province  it  was  to  determine 
this  question. 

4.  The  instructions  given  by  the  court  were  certainly 
as  favorable  to  the  defendant  as  the  law  would  warrant.  Wo 
have  repeatedly  declared  that  the  instructions  must  be  read 
together  and  considered  as  a  whole.  When  so  read  and 
considered  with  reference  to  the  evidence,  we  are  satisfied 
that  the  jury  could  not  in  this  case  have  been  misled  to  the 
defendant's  prejudice.  A  verdict  ought  never  to  be  set; 
aside  simply  because  some  expressions  of  the  court,  in  its 
charge  to  the  jury,  might  in  some  particulars,  when  con- 
sidered apart  by  themselves,  be  susceptible  of  verbal  criti- 
cism, which,  when  taken  and  considered  with  the  other  por- 
tions of  the  charge,  could  not  possibly  have  misled  a  jury  of 
ordinary  intelligence.  ( Wlialen  v.  ^S'^.  L.  K.  C.  and  N.  B, 
Co,,  60  Mo.  323;  Bailway  Co.  v.  Whitton,  13  Wal.  290.) 

In  conclusion,  we  are  of  the  opinion  that  the  whole  case 
was  properly  tried  and  fairly  submitted  to  the  jury;  that  the 
verdict  is  sustained  by  the  evidence;  that  the  court  did 
not  err  in  refusing  to  set  it  aside,  and  that  a  new  trial  ought 
not  to  be  granted. 

The  judgment  of  the  district  court  is  affirmed. 
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RESPONSE  TO  PETITION  FOR  REHEARING. 

By  the  Court,  Hawley,  C.  J. : 

1.  The  argument  of  appellant's  counsel  upon  rehearing  is 
principally  based  upon  the  proposition  that  E  street,  in 
Virginia  City,  where  the  accident  occurred,  is  not  a  public 
street. 

It  is  contended  that  the  evidence  shows  conclusively  that 
the  locus  in  guo  was  in  the  private  and  exclusive  use  of  the 
defendant  as  a  yard  and  terminus,  and  that  the  plaintiff  in 
traveling  over  it  was  a  mere  intruder — a  trespasser  upon 
the  property  of  the  defendant. 

We  are  of  opinion  that  the  pleadings  admit  it  to  be  a  pub- 
lic street.  It  is  so  alleged  in  the  complaint,  and  is  not 
denied  by  the  answer.  But  independent  of  the  pleadings, 
the  proof  offered  by  appellant,  as  well  as  the  testimony  sub- 
mitted on  the  part  of  plaintiff,  clearly  establishes  the  fact 
that  E  street  was  a  public  street  opened  to  all  foot  passen- 
gers, and  that  the  public  had  been  accustomed  at  all  hours 
of  the  day  and  night  to  walk  thereon.  To  decide  this  case, 
therefore,  upon  the  ground  that  it  was  not  a  public  street 
would  be  introducing  *'a  false  quantity  into  the  calcula- 
tion," a  quantity  which  neither  the  pleadings  nor  proofs 
sanction. 

2.  It  is  again  urged  that  the  plaintiff  was  negligent,  and 
that  his  negligence  contributed  proximately  to  the  injuries 
which  he  sustained.  Numerous  authorities  have  been  cited 
with  the  assertion  of  counsel  that ''  in  none  of  these  cases  was 
the  negligence  of  the  plaintiff  greater  than  in  the  case  at  bar." 
We  have  re-examined  "these  cases  "with  care,  and  shall 
notice  them  in  the  order  presented  by  counsel  for  appel- 
lant. / 

TTie  111.  Cent.  i?.  Co.  v.  Godfrey,  71  Ills.  600,  was  decided 
upon  the  ground  that  Godfrey,  at  the  time  of  the  accident, 
was  a  trespasser  upon  the  private  grounds  of  the  railroad 
company  and  was  therefore  bound  to  use  extraordinary  care. 
la  examining  the  testimony,  however,  it  will  be  discovered 
that  the  plaintiff  said  that  **  when  he  went  on  to  the  road  he 
looked  and  saw  no  engine."    The  court  said:  "This  was 
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not  enough.  He  slioul  J  have  kept  constant  watch  while  he 
was  traveling  along  the  track,  for  the  approach  of  an 
engine.  If  the  plaintiff  had  looked  he  could  have  seen  the 
engine  in  time  to  have  avoided  the  accident.  Moreover, 
plaintiff  was  walking  in  the  space  between  the  tracks,  and 
as  the  eugine  approached,  to  quote  the  language  of  one  of 
the  witnesses,  '*  he  just  looked  like  he  staggered  up  against 
the  engine." 

Fleming  v.  W,  P,  B.  Co,,  and  Roth  v.  M,  and  St.  P.  jB. 
Co.,  were  suflSciently  noticed  in  our  former  opinion. 

In  Hiclcey  v.  B,  and  L,  B,  Co.,  14  Allen,  429,  it  was  held 
that  a  passenger  in  the  railroad  cars  could  not  maintain  an 
action  against  a  railroad  company  for  injuries  sustained  by 
him  in  consequence  of  his  voluntarily  and  unnecessarily 
leaving  his  seat  and  standing  in  an  exposed  condition  upon 
the  platform  of  the  passenger  car,  while  the  train  was  in 
motion. 

In  C.  and  B,  L  B,  Co.  v.  Still,  19  Ills.  508,  a  collision 
occurred  while  Still  was  attempting  to  drive  a  two-horse 
team  and  wagon  over  the  railroad  track  at  a  regular  cross- 
ing. The  facts  were  that  Still  *'was  sitting  down  in  the 
bottom  of  the  wagon,  with  his  back  turned  in  the  direction 
from  which  the  cars  were  approaching,  so  as  to  prevent  his 
seeing  them."  It  also  satisfactorily  appeared  '*that  by 
looking  in  the  direction  of  the  cars,  he  could  have  seen  them 
for  a  considerable  distance,  and  for  a  sufficient  length  of 
time  to  have  avoided  all  damage;  and  that  the  sound  of  the 
approaching  train  could  be  heard  for  a  distance  sufficient 
to  give  ample  time  to  have  prevented  this  collision."  It 
also  appeared  from  all  the  positive  testimony  in  the  case 
that  the  railroad  company  rung  its  bell  for  the  usual  dis- 
tance, and  that  a  headlight  was  burning.  Under  such  cir- 
cumstances, the  court  very  properly  said  that  the  plaiutiflf 
''having  placed  himself  in  a  position  that  prevented  him 
from  being  able  to  see  the  approach  of  the  cars,  and 
having  tied  up  his  ears  in  a  manner  that  must  have  pre- 
vented his  hearing  the  approach  of  the  trains,  is  certainly 
guilty  of  gross  negligence." 

In  Dascomb  v.  B.  and  S.  L,  B.  Co.,  27  Barb.  227,  "  the 
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plaintiff,  living  about  a  fourth  of  a  mile  from  the  railroad 
track,  owning  a  farm  divided  by  the  track,  leaves  his  house, 
with  a  horse  and  wagon,  taking  in  his  son  and  hired  man, 
and  drives  along,  upon  a  trot,  directly  upon  the  track  of  the 
road,  without  taking  the  slightest  precaution  to  ascertain 
the  dangerous  proximity  of  the  locomotive.  This  was  neg- 
ligence." 

In  N.  P.  iZ.  Co.  v.  Heilemav,  49  Pa.  St.  60,  the  plaintiff, 
Heileman,  was  seated  far  back  in  his  covered  wagon,  with 
the  curtains  closely  drawn  down,  and  drove  his  horse  and 
wagon  slowly  upon  the  track  in  front  of  the  passing  locomo- 
tive, and  a  collision  occurred.  If  plaintiff  had  looked  out 
of  his  wagon,  as  he  was  bound  in  law  to  do,  he  could  have 
seen  the  railroad  track  for  seventy-five  yards.  He  failed  to 
use  his  eyes  to  the  best  of  his  ability,  and  was  therefore 
held  guilty  of  negligence. 

lu  Ranyon  v.  6^  72.  (7o.,  25  N.  J.  L.,  656,  the  plaintiff 
had  lived  for  thirty  years  within  three  hundred  yards  of  the 
railroad.  He  was  driving  toward  the  track  on  a  slow  trot, 
sitting  down  in  an  open  wagon,  with  his  back  towards  the 
direction  in  which  the  train  was  coming.  In  describing  the 
facts  of  the  collision  to  a  witness  he  said:  "He  did  not 
think  of  the  road;  his  mind  was  enveloped  in  thought;  ^  * 
lie  could  not  tell  what  he  was  thinking  of;  *  *  *  as 
he  heard  the  whistle  he  gave  his  horses  a  pull,  and  they 
went  ahead  rather  faster  than  before."  Had  he  looked  he 
could  have  seen  along  the  railroad  track  for  a  distance  of 
several  hundred  yards.  This  being  the  evidence  in  relation 
to  plaintiffs  conduct,  the  court  said:  *'It  is  entirely  clear 
that  he  failed  in  showing  ordinary  care  and  diligence  on  his 
part  to  avoid  the  injury.  In  fact,  it  appears  that  he  did 
not  exercise  any  care  or  precaution  whatever.  He  never 
even  thought  of  it." 

In  Sieves  v.  0.  arid  S.  R.  Co.,  18  N.  Y.  422,  the  testi- 
raony,  as  in  the  preceding  case,  presents  an  instance  of 
sjurprising  negligence  and  inattention  on  the  part  of  the 
plaintiff.  "After  riding  along  parallel  to  and  in  plain  sight 
of  the  railroad  track  for  the  distance  of  about  a  mile,  he 
undertook  to  cross  the  track,  his  horses  being  upon  a  walk. 
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The  day  was  cold  and  the  wind  blowing  fresh  from  the 
north-west.  He  was  traveling  against  the  wind.  His  coat 
was  turned  up  around  his  ears  and  a  fur  cap  drawn  down 
over  them.  With  his  hearing  thus  obstructed,  and  with 
abundant  opportunity  to  see  and  avoid  the  approaching 
train,  if  he  would  but  look,  he  advanced  slowly  upon  the 
track."  A  court  in  ^uch  a  case  ought  not  to  hesitate  in 
saying,  as  was  said  by  the  court  in  this  case,  that  **  such 
negligence,  such  indiflterence  to  danger,  is  both  unaccount- 
able and  inexcusable.'' 

In  Wilcox  V.  B.  W.  and  0.  B.  Co.,  39  N.  Y.,  358,  the 
plaintiff's  intestate  was  killed  while  attempting  to  cross  the 
track  at  a  regular  crossing.  The  evidence  failed  to  show 
whether  the  deceased,  before  attempting  to  cross,  looked  up 
and  down  the  track  to  ascertain  whether  a  train  was  com- 
ing; but  it  did  appear  that  the  engine  or  train  was  in  plain 
sight  for  a  distance  of  seventy  or  eighty  rods;  and  the 
court  held,  that  under  all  the  circumstances  attending  the 
transaction,  it  was  a  fair  and  reasonable  presumption  that 
he  did  not  look,  **for  had  he  done  so,  he  must  have  seen 
the  engine  approaching,  and  he  could  have  escaped,  and 
his  life  would  have  been  saved."  In  the  language  of  Grover, 
J. :  *'To  walk  along  or  stand  upon  a  railroad  track,  without 
availing  himself  of  the  sense  of  sight  as  well  as  hearing  to 
ascertain  whether  there  was  danger  in  such  position,"  was 
negligence. 

In  Havens  v.  E.  B.  Co.,  41  N.  T,,  296,  there  was  evidence 
tending  to  show,  that  by  looking  the  train  could  have  been 
readily  seen  and  the  danger  thus  avoided.  The  supreme 
court  held,  that  such  evidence  having  been  given,  the  lower 
court  erred  in  not  instructing  the  jury:  **That  an  omission 
to  ring  the  bell,  or  blow  the  whistle,  would  not  excuse  the 
deceased  from  the  observance  of  proper  care  on  his  part, 
and  that  this  care  required  him  to  look  for  trains  when  he 
had  opportunity  so  to  do,  while  riding  in  the  wagon."  A 
principle  that  is  well  settled  and  was  clearly  stated  in  oiy* 
former  opinion  to  be  the  law. 

lu  Wilds  V.  H,  B.  R.  Co.,  29  N.  Y.,  315,  the  plaintiff's 
intestate  had  an  opportunity  to  see   the  train  if  he  had 
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looked.  This  was  made  certain,  as  the  court  say,  ''upon 
the  testimony  of  every  witness  who  has  spoken  on  the  sub- 
ject. That  he  did,  in  fact,  see  it  at  some  time  before  the 
collision  is  evident,  from  the  testimony  of  all  the  witnesses 
to  the  principal  fact,  for  they  swear  he  whipped  his  horses 
in  order  to  get  across  before  the  engine  should  reach  him." 
It  also  appeared,  beyond  controversy,  that  a  flagman  was 
stationed  between  the  two  tracks  with  a  flag  when  the  train 
and  the  deceased  were  approaching  the  spot  where  the  col- 
lision happened;"  and  that  he  did  •'  his  whole  duty  by  dis- 
playing bis  flag  and  warning  passengers  off." 

This,  in  short,  is  one  of  the  many  cases  to  be  found  in 
the  books  where  persons  driving  teams,  seeing  a  train  com- 
ing, determine  to  try  the  speed  of  their  horses  against  that 
of  the  approaching  train.  In  all  such  cases  the  courts  have 
universally  declared  that  the  plaintiff  is  not  entitled  to 
recover. 

In  the  T.  and  W.  B.  Co.  v.  Goddard,  25  Ind.  185,  a  case 
often  referred  to  by  appellant's  counsel,  suit  was  brought  by 
Goddard  to  recover  damages  for  injuries  to  his  horses  and 
wagon.  As  Gilpin  (the  driver)  approached  the  track  of  the 
Chicago  road  with  the  team,  a  locomotive  on  one  of  the 
tracks  of  that  road,  with  its  bell  ringing  and  making  the 
usual  noise,  was  about  to  cross  the  plank  road;  Gilpin  in- 
creased his  speed,  thinking  to  pass  before  the  locomotive, 
but  the  latter  passed  the  crossing  before  him,  and  within 
ten  or  fifteen  feet  of  the  horses'  heads.  While  the  engine 
was  passing  the  horses  were  somewhat  excited.  They  were 
then,  at  most,  within  three  or  four  rods  of  the  track  where 
the  accident  occurred,  but  Gilpin  drove  on  at  a  rate  of 
speed  of  six  miles  an  hour  until  the  collision  occurred.  * 
*  *  *  Gilpin  did  not  stop  the  team,  or  even  slacken  his 
speed,  for  the  purpose  of  ascertaining  if  the  track  was  clear 
before  approaching  or  attempting  to  go  on  it;  nor  is  there 
any  evidence  that  he  used  any  of  his  senses,  or  any  pre- 
caution whatever,  to  ascertain  whether  a  train  was  ap- 
proaching." In  examining  the  details  of  the  testimony  in 
this  case,  it  is  apparent  that  the  court  was  correct  when  it 
said  that  the  team  ''was  run  against  the  train,  and  not  tbo 
train  against  the  team." 
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We  have  referred  thus  at  length  to  ''these  cases" — all 
that  were  cited  by  appellant  on  the  last  argument — for  the 
purpose  of  showing,  as  we  think,  the  facts,  when  fairly 
considered,  fully  warrant  that  in  each  of  them  the  negli- 
gence of  the  plaintiff  was  much  greater  than  the  alleged 
negligence  of  Solen  in  the  case  at  bar. 

We  recognize,  without  indorsing  all  that  has  been  said  by 
the  courts,  the  general  principle  in  the  cases  cited,  that  the 
plaintiff  is  bound  to  use  proper  care  to  avoid  danger;  that 
his  prudence  or  imprudence  is  to  be  measured  in  propor- 
tion to  the  danger,  and  that  the  greater  the  risk,  the  greater 
the  degree  of  care  required.  And  if  the  undisputed  facts 
in  this  case  were  so  clear  as  to  satisfy  us  that  Solen  did  not 
use  that  degree  of  care  which  an  ordinarily  reasonable  per- 
son would  have  used  under  similar  circumstances,  we 
should  not  hesitate  to  say  that  the  district  court  erred  in 
refusing  to  grant  a  nonsuit.     But  as  to  this,  more  anon. 

3.  Counsel  for  appellant  again  contend  that  it  was,  and 
is,  our  duty  to  decide,  as  a  question  at  law,  whether  the 
plaintiff  was  guilty  of  contributory  negligence. 

It  was  not  without  some  doubt  and  hesitation,  and  only 
after  the  most  careful  examination  of  all  the  authorities 
then  cited  by  the  respective  counsel  (and  they  embraced  all, 
or  nearly  all,  that  are  now  relied  upon,  and  several  others 
that  were  not  referred  to  in  the  re-argument  of  this  case), 
that  we  arrived  at  the  conclusions  announced  in  our  former 
opinion.  We  were  then,  and  are  now,  aware  that  there  is  a 
great  diversity  of  opinion  to  be  found  in  the  books.  Courts 
of  last  resort  have  apparently  gone  to  extremes  upon  both 
sides  of  this  vexed  question.  If  reason  is  the  soul  of  the 
law,  then  our  own  common  sense  and  judgment,  amidst  the 
conflict  of  the  decisions  upon  this  subject,  must,  after  all, 
furnish  the  only  true  guide  to  its  proper  solution.  Never- 
theless, we  propose  once  more  to  examine  the  authorities. 

Appellant  relies  upon  the  rule  as  announced  by  Wharton 
in  his  work  on  Negligence,  as  follows:  **The  question  of 
negligence  is  one  of  mingled  law  and  fact,  to  be  decided  as 
a  question  of  law  by  the  court  when  the  facts  are  undis- 
puted or  conclusively  proved,  but  not  to  be  withdrav;n  from 
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the  jury  when  the  facts  are  disputed  and  the  evidence  is 
conflicting."     (Section  420.) 

In  considering  this  question,  it  must  be  understood  that 
the  same  measure  of  justice,  the  same  rule  of  conduct,  and 
the  same  principle  of  law,  applies  to  the  plaintiff  as  to  the 
railroad  company.  It  must  also  be  remembered  that  if  the 
locus  in  quo  is  a  public  street  or  thoroughfare,  then  it  is 
held  in  nearly  all  the  authorities,  and  admitted  by  counsel 
for  appellant,  that  (independent  of  any  statutory  provision) 
under  the  rules  of  the  common  law,  it  is  the  duty  of  the 
railroad  company  to  ring  its  bell  or  sound  its  whistle;  and 
if  it  fails  to  perform  its  duty  in  this  respect,  it  is  guilty  of 
negligence.  It  is  equally  as  well  settled  that  it  is  the  duty 
of  the  passenger  or  traveler  going  across  or  upon  the  track 
of  a  railroad  company,  to  exercise  reasonable  care  and  dili- 
gence upon  his  part  to  avoid  danger;  and  whenever  such  a 
person  undertakes  to  cross  over,  or  walk  upon  a  railroad 
track  (even  where  he  has  a  right  to  be),  without  looking  or 
listening  for  the  approach  of  a  locomotive  or  train,  he  is 
guilty  of  such  negligence  as  to  deprive  him  of  the  right  to 
complain  of  the  negligent  conduct  of  the  railroad  company. 
In  these  and  kindred  cases,  it  is  the  duty  of  the  court,  as 
stated  by  Wharton,  to  take  the  case  from  the  jury,  and  to 
decide  as  a  question  of  law  that  the  plaintiff  was  guilty  of 
contributory  negligence. 

But  there  is  another  line  of  cases,  far  more  numerous,  of 
which  the  case  under  consideration  is  one,  where  the  undis- 
puted testimony  leaves  it  doubtful  to  the  mind  of  the  court 
whether  the  plaintiff  did  use  reasonable  care  and  prudence. 
In  such  cases,  the  authorities  almost  universally  agree  that 
it  is  the  duty  of  the  court  to  submit  the  question  to  the 
jury.  In  the  language  of  Morton,  J.,  in  Wheelock  v.  Boston 
and  Albany  Railroad  Co,^  "When  the  question,  whether  the 
plaintiff  was  using  ordinary  care,  depends  upon  a  variety  of 
circumstances,  and  the  inferences  to  be  drawn  from  them 
as  to  the  effect  which  they  would  have  upon  the  motives 
and  conduct  of  men  of  the  usual  prudence  and  intelligence, 
and  it  cannot  be  said,  as  a  matter  of  common  knowledge 
and  experience,  that  the  plaintiff  was  careless,  then  the  law 
Vol.  XIIL— 10. 
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refers  the  question  to  the  jndgment  and  experience  of  the 
jury :"  105  Mass.  206. 

In  Fenn,  C,  Co.  v.  Benileyy  the  facts  were  not  disputed, 
and  it  was  urged  there,  as  here,  that  upon  the  undisputed 
facts  negligence  was  a  question  of  law.  The  supreme  court, 
in  answering  this  argument,  said:  "  There  is  no  such  prin- 
ciple, except  where  a  man  violates  a  plain  legal  duty."  (66 
Penn.  St.  32.) 

In  W.  C.  and  P.  E,  Co.  v.  McElwee,  the  same  court  say: 
**  The  law  is  well  settled  that  what  is  and  what  is  not  negli- 
gence in  a  particular  case  is  generally  a  question  for  the 
jury,  and  not  for  the  court.  It  is  always  a  question  for  tLe 
jury  when  the  measure  of  duty  is  ordinary  and  reasonable 
care."    (67  Penn.  St.  311.) 

All  the  authorities  cited,  under  this  head,  in  our  former 
opinion  sustain  the  general  doctrine  that  the  question  of  or- 
dinary care  is  in  most  cases,  even  where  the  testimony  is 
undisputed,  a  question  of  fact  which  it  is  peculiarly  the 
province  of  the  jury  to  determine,  under  proper  instructions 
from  the  court.  This  principle,  in  our  judgment,  is  well 
settled  by  the  great  preponderance  and  weight  of  authority, 
and  is  sustained  by  the  common  sense  and  sound  judgment 
of  the  ablest  jurists  in  the  United  States. 

The  question  upon  which  the  conflict  of  authorities,  pre- 
viously alluded  to,  arises,  is  not  so  much  upon  the  existence 
of  the  rule  as  to  its  application  in  any  given  case.  It  must 
be  acknowledged  that  it  is  not  always  easy  to  decide  as  to 
which  class  of  cases  the  given  one  belongs.  Hence,  it  yerj 
naturally  follows  that  jurists,  learned  in  the  law,  as  well  as 
jurors,  unskilled  in  the  science  of  the  profession,  differ  as 
to  what  constitutes  ordinary  care  in  a  given  case. 

Whenever,  upon  a  given  state  of  facts,  there  is  reasonable 
room  for  doubt,  for  honest  minds  to  fairly  differ,  both 
parties  have  the  right,  in  our  judgment,  to  have  the  ques- 
tion submitted  to  a  jury. 

By  following  this  rule  a  judge  would  always  have  his  sep- 
arate and  distinct  duty  to  perform  as  well  as  the  jury.  It 
would  be  the  province  of  the  jury  to  find  the  facts  and  of 
the  court  to  declare  the  law.     But  if  we  adopt  the  rule  so 
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earnestly  contended  for  by  appellant,  then,  in  the  adminis- 
tration of  justice,  there  would  be  no  use  whatever  for  a 
jury.  The  testimony  upon  the  part  of  plaintiff  in  actions 
of  this  character,  generally  leaves  the  main  facts  un- 
disputed. If  then,  from  that  simple  fact  alone,  it  becomes 
the  duty  of  the  nisi  prius  judge  and  appellate  courts  to  al- 
ways decide  the  question  of  negligence  as  one  of  law  or  of 
mingled  law  and  fact,  a  jury  trial  would  indeed  be  but  a 
mockery  and  a  farce. 

In  French  v.  T,  B,  R,  Co.,  as  the  plaintiff  approached  the 
crossing,  a  freight  train  was  passing;  and  after  the  last  car 
Lad  passed  she  attempted  to  cross.  She  was  driving  with 
care  and  watching  the  road.  She  heard  no  signal  and  re- 
ceived no  warning.  At  a  point  forty-six  feet  from  the  cen- 
ter of  the  track  she  could  have  seen  up  the  track  forty-six 
feet;  at  thirty  feet  from  the  crossing  she  could  have  seen 
the  track  for  a  long  distance.  She  did  not  look  in  that  di- 
rection when  she  reached  those  points,  and  gave  as  a  reason 
that  she  did  not  suppose  that  one  train  would  follow  so 
closely  upon  another.  The  court,  in  considering  these  facts, 
said:  "  Whether  the  plaintiff  was  in  the  exercise  of  that  due 
care  which  persons  of  common  prudence  and  intelligence 
would  exercise  when  placed  in  a  similar  situation,  and 
whether  she  was  careless  in  failing  to  look  up  the  track  at 
the  points  near  the  crossing  where  it  was  visible,  was  a  ques- 
tion for  the  jury  to  determine  in  the  peculiar  circumstances 
of  the  case."     (116  Mass.  541.) 

In  Craig  v.  N,  F.,  N,  H,  and  H.  R,  Co,,  the  deceased  was 
prevented  by  the  buildings  on  either  side  of  the  highway 
from  seeing  the  approaching  train  until  he  had  driven  upon 
the  railroad  track.  The  place  was  one  across  and  near 
which  engines  and  cars  of  all  kinds  were  constantly  mov- 
ing. The  gates  were  not  shut  across  the  highway,  and  there 
was  no  flag  or  lantern  at  the  crossing,  as  had  been  the  usual 
custom  when  the  gates  were  not  shut.  The  supreme  court 
said:  "  The  question  whether  he  was  negligent  in  proceed- 
ing in  the  manner  he  did,  instead  of  stopping  his  horse,  or 
turning  about  and  driving  back,  was  a  question  of  fact  for 
the  jury."     (118  Mass.  437.) 
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In  Malo7j  V.  N,  Y.  0.  R.  B.  Co,,  the  court  said:  "  Whether 
it  was  negligence  in  the  plaintiflf  to  walk  upon  the  side- 
walk in  a  dark  night,  without  a  light,  was  a  question  of  fact 
for  the  jury  and  not  a  question  of  law  for  the  court."  (58 
Barb.  184.) 

In  Seigel  v.  Eisen  et  cd.,  the  supreme  court  refused  to 
declare  as  matter  of  law  **  that  the  conduct  of  the  plaintiflf, 
in  standing  on  the  rear  platform  of  the  street  car  and  steady- 
ing himself  by  holding  the  rail  of  the  platform,  was  contri- 
butory negligence."     (41  Cal.  111.) 

In  Johnson  v.  W.  and  St.  F,  B.  B.  Co,,  the  defendant 
asked  the  court  to  charge  the  jury,  "that  inasmuch  as  the 
evidence  is  undisputed  that  the  plaintiff,  of  her  own  accord, 
placed  her  foot  upon  the  links  connecting  the  two  cars 
together  between  the  bumpers,  such  act  of  hers  was  negli- 
gence on  her  part,  and  she  cannot  recover.''     The  lower 
court  refused  to  so  charge,  and  its  action  was  sustained  by 
the  supreme  court:  **  Whether,  under  the  circumstances  in 
which  the  said  plaintiff  was  situated,  it  was  negligence,  is  a 
mixed  question  of  fact  and  law.     Negligence  and  prudence 
are  relative  terms,  qualified  by  the  country,  the  age,  the 
relations  and  circumstances  in  which  an  act  is   done  or 
omitted.     The  law  can  give  no  certain  fixed  standard  by 
which  a  jury  shall  be  governed  in  inquiries  of  this  charac- 
ter, for  the  simple  reason  that  there  is  none;  it  only  pro- 
fesses approximation  to  a  standard.     These  questions  are 
eminently  practical,  and  are,  says  Story,  more  questions  of 
fact  than  law."    (11  Min.  306.) 

In  SehierholdY.  N.  B.  and  M.  B.  B.  Co.,  40  Cal.  447, 
the  plaintiff's  intestate  was  playing  in  the  street,  and  found 
himself  suddenly  before  the  car  of  the  defendant,  and  to 
avoid  being  run  over,  ran  against  a  pile  of  timber  (which 
the  defendant  had  caused  to  be  piled  within  eighteen  inches 
of  the  track),  was  turned  back  by  it  and  run  over.  The 
district  court  granted  a  nonsuit  on  the  ground  that  the 
negligence  of  the  deceased  contributed  to  the  accident. 
The  supreme  court,  following  the  principle  announced  in 
Needham  v.  8.  F.  and  S.  J.  B,  B.  Co.,  37  Cal.  410,  held 
that  the  court  erred  in  granting  the  nonsuit.     The  court 
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say:  *'The  fact  of  negligence  is  generally  an  inference  from 
many  facts  and  circumstances,  all  of  which  it  is  the  province 
of  the  jury  to  find.  It  can  very  seldom  happen  that  the 
question  is  so  clear  from  doubt  that  the  court  can  undertake 
to  say,  as  matter  of  law,  that  the  jury  could  not  fairly  and 
honestly  find  for  the  plaintiff.  It  is  not  the  duty  of  the 
court  in  such  cases,  any  more  than  in  any  other,  to  usurp 
the  province  of  the  jury  and  pass  upon  the  facts."  In  this 
case  the  evidence  was  clear  that  the  defendant's  car  was 
being  driven  in  the  most  reckless  and  culpable  manner. 
On  this  point  the  court  said:  "We  are  not  satisfied  that, 
notwithstanding  the  negligence  of  the  deceased,  the  injury 
might  not  have  been  avoided  by  the  exercise  of  proper 
diligence  on  the  part  of  the  defendant.  And  besides,  it 
may  not  have  been  negligence  on  the  part  of  the  deceased 
to  attempt  to  cross  the  track  at  the  distance  before  the 
horses  testified  to,  had  they  been  driven  at  the  proper  speed 
and  under  the  proper  control  of  the  driver." 

So  in  the  case  at  bar,  was  it  not  a  question  of  fact,  for 
the  jury  to  decide,  whether  it  was  negligence  for  the  plaintiff 
to  walk  upon  the  railroad  track  in  the  manner  and  at  the 
time  he  did,  relying  upon  the  presumption  that  the  railroad 
company  would  use  due  and  reasonable  care  in  moving  its 
locomotives  and  trains  and  give  due  and  timely  notice,  by 
the  usual  signals,  of  their  approach. 

In  Maginnis  v.  N,  F.  Cent,  and  H,  B.  B.  B,  Co.,  a  train 
was  moving  backward,  at  night,  without  a  light  or  any  signal 
or  warning  at  the  rear,  upon  the  defendant's  track,  which 
ran  through  a  public  street  in  the  city  of  Albany.  It  had 
so  nearly  stopped,  that  to  one  in  the  rear  no  motion  was 
perceptible.  The  plaintiff's  intestate  attempted  to  cross 
the  street,  in  the  rear  of  the  train,  when  the  speed  of  the 
train  was  increased,  and  she  was  run  over  and  killed.  The 
nisi  prius  court  declined  to  nonsuit  the  plaintiff,  and  the 
court  of  appeals  sustained  its  action;  because,  although  the 
train  did  not  come  to  a  full  stop,  '*it  might  be  inferred 
that  it  was  at  the  point  of  stopping,  and  that  the  intestate, 
in  looking  at  it,  was  justified  in  supposing  it  to  be  standing 
still,  and  consequently  justified  in  crossing  the  street;  and 
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that,  although  there  was  no  great  suddenness  to  the  motion, 
it  was  accelerated  in  order  to  pass  Quackenbush  street;  and 
that  the  absence  of  a  visible  light  or  other  means  of  warning 
at  the  rear  end  of  the  train  while  being  backed  through  a 
public  street  of  the  city,  constituted  a  sufficient  fault  on  the 
part  of  the  company  to  render  them  liable  for  the  injury." 
(52N.T.  220.) 

Upon  the  same  principle  it  must  be  admitted  that  the 
negligence  of  the  defendant,  in  this  case,  in  not  ringing  its 
bell,  or  giving  any  signal  or  warning,  rendered  it  liable  for 
the  injury  to  plaintiff,  unless  the  plaintiff  was  guilty  of 
negligence  that  contributed  proximately  to  such  injuries. 
And  it  cannot,  it  seems  to  us,  upon  any  substantial  reason, 
be  denied  that  the  undisputed  facts  were  not  as  sufficient  to 
authorize  the  court  in  this  case  as  in  the  case  last  cited,  to 
submit  the  question  of  plaintiff's  conduct  to  the  jury. 

Take  the  case  of  L,    F.  i?.  R.  Co,  v.  Hall,   where  the 
plaintiff's  intestate  was  found  dead  on  the  railroad  track 
between  seven  and  eight  o'clock  in  the  evening,  the  night 
being  dark.     **Two  coal  trains  belonging  to  the  company, 
one  coming  down  and  the  other  going  up,  passed  each  other 
a  square  or  two  below  Linden  street.     The  down  train  had 
a  head-light,  the  up  train,  by  which  the  deceased  was  killed, 
had  no  head-light,  and  gave  no  warning  of  its  approach  by 
bell,  whistle,  or  other  signal,  as  it  passed  through  the  town." 
There  was  no  direct  or  positive  evidence  that  the  deceased 
either  looked  or  listened  for  approaching  trains.     The  court 
held  that  under  the  circumstances  the  case  could  not  be 
withdrawn  from  the  jury;  that  **  it  was  their  province  to  deal 
with  the  facts,  and  to  draw  from  them  the  proper  conclu- 
sion;" that  the  court  could  not  assume  that  Hall's  negli- 
gence "contributed  to  his  death,  and  that  it  was  not  occa- 
sioned by  the  negligence  alone  of  the  company's  agents  in 
charge  of  the  train."     Again,  in  the  course  of  the  opinioD, 
the  court  say:  "  If  the  train  was  without  a  head-light,  and 
without  giving  any  other  notice  or  warning  of  its  approach, 
might  not  the  jury  infer  that  his  death  was  occasioned  by 
the  recklessness  of  the  company's  agents  in  thus  runniDg 
the  train  rather  than  by  any  want  of  care  on  his  part  in  not 
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observing  it  in  time  to  avoid  danger."  (61  Penn.  St.  368.) 
The  court  refused  to  adopt  the  argument  there,  as  here, 
contended  for  by  appellant,  that  the  person  injured  must 
have  been  guilty  of  negligence  *'  because  he  was  struck  by 
the  passing  train." 

Now,  in  applying  the  principles  of  that  case  to  this,  would 
it  not  logically  follow  that  inasmuch  as  the  undisputed  testi- 
mony of  Solen  did  establish,  to  the  satisfaction  of  the  court, 
that  he  was  looking  whenever  he  could  and  was  listening  for 
the  sound  of  the  whistle  or  bell  (it  being  a  place  where  the 
railroad  company,  in  the  exercise  of  due  care,  was  bound  to 
give  such  warning)  and  could  have  heard  such  a  signal  if 
any  had  been  given,  that  it  was  the  negligence  of  the  de- 
fendants' agents  in  failing  to  give  the  usual  and  proper 
signal  that  caused  the  accident,  **  rather  than  by  any  want 
of  care  on  his  part  in  not  observing "  the  locomotive  "in 
time  to  avoid  danger." 

Was  it  not  the  duty  of  the  court,  under  these  circum- 
stances, to  submit  the  questions  at  issue  to  the  jury? 

Was  it  not  the  province  of  the  jury,  in  this  case,  as  well 
as  the  case  last  cited,  **  to  deal  with  the  facts,  and  to  draw 
from  them  the  proper  conclusions  ? 

In  Hacliford  1^.  Y.  Cent.  andH,  Riv.  JB.  J?.  Co.,  the  plaint- 
iff's intestate  was  killed  while  driving  his  team  across  the 
railroad  track.  *'  It  was  a  very  stormy  day,  snow  was  fall- 
ing and  the  wind  was  blowing  very  hard.  The  street,  along 
which  the  deceased  was  driving  *  *  *  crosses  the  track 
at  nearly  right  angles.  The  deceased  was  going  west;  the 
engine  by  which  he  was  struck  was  moving  north  at  about 
twenty  miles  per  hour.  There  was  no  sign  up,  indicat- 
ing that  there  was  a  railroad  crossing  at  the  place  of  the 
accident — the  sign  that  had  been  up  having  been  removed. 
A  carman,  with  furniture  in  his  cart,  crossed  the  track  just 
before  the  deceased  attempted  to  cross;  there  were  other 
teams  approaching  the  track  from  the  east.  The  drivers  of 
the  other  teams  stopped,  seeing  the  approaching  engine,  and 
cried  '  whoa '  to  the  deceased  just  before  he  got  on  to  tho 
track;  the  deceased  did  not  regard  it,  but  drove  on  and  was 
instantly  struck  and  killed.     *    *    *    As  the  engine  ap- 
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proaclied  the  track  the  bell  was  not  rung,  nor  was  the 
whistle  blown."  The  nisi  priua  court  granted  a  nonsuit. 
The  supreme  court  said:  *'The  court  committed  a  grave 
error  in  refusing  to  submit  the  question  of  concurring  negli- 
gence of  the  deceased  to  the  jury."  (43  How.  Pr.  245.)  A 
new  trial  was  granted  and  the  court  of  appeals  affirmed  this 
judgment.     (53  N.  Y.  654.) 

Numerous  other  cases  might  be  cited  where  courts  have 
refused  to  grant  a  nonsuit  under  circumstances  siiowing  as 
great  a  degree  of  negligence,  or  want  of  care,  on  the  part  of 
plaintiff,  as  was  shown  in  this  case.  But  we  have  certainly 
referred  to  enough  to  establish  the  fact  that  the  views  ex- 
pressed by  us  in  our  former  opinion  are  in  accord  with  the 
great  weight  and  current  of  the  authorities  upon  this  subject. 

4.  It  is  claimed  that  the  court  erred  in  instructing  the 
jury  as  follows:  '*In  considering  the  question  of  reasonable 
care  and  prudence  on  the  part  of  the  plaintiflf,  William 
Solen,  the  jury  have  a  right  to  take  into  consideration,  to- 
gether with  the  other  facts  of  the  case,  the  known  and  ordi- 
nary disposition  of  men  to  guard  themselves  against  danger." 
Instructions  of  this  character  are  usually  given  only  in 
cases  where  the  facts  fail  to  disclose  the  conduct  of  a  de- 
ceased person.  But  we  do  not  think  appellant  has  auy 
reasonable  ground  to  complain  of  the  language  used.  It 
was  one  of  the  tests  by  which  the  plaintiff's  proven  conduct 
was  to  be  measured.  It  being  **the  known  and  ordinary 
disposition  of  men  to  guard  themselves  against  danger," 
such  conduct  would  be  presumed  in  the  absence  of  proofs 
to  the  contrary.  (Johnson  v.  H,  R,  IL  Co,,  20  N.  Y.  65; 
Gay  V.  Winter,  34  Cal.  153;  N.  C.  R.  It.  Co.  v.  State  of  Mary- 
land,  29  Md.  438.)  But  when  the  facts  are  disclosed  it  is 
then  the  duty  of  the  court  and  jury  to  determine  whether 
plaintiff's  conduct  in  the  given  case  did  show  that  he  had 
used  proper  care  to  guard  himself  against  danger.  Viewing 
this  instruction  in  the  strongest  possible  light  against  the 
appellant,  it  could  only  be  considered  that  in  support  of 
plaintiff's  conduct,  as  proven,  it  was  the  duty  of  the  jury  to 
take  into  consideration  the  fact  that  plaintiff,  as  a  reason- 
able man,  would  naturally  guard  against  danger;  that  his 
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testimony  was,  therefore,  natural  and  reasonable;  that  be 
must  have  listened  and  looked  whenever  he  could  (as  he 
testified  he  did),  and  that  it  would  be  unnatural  to  consider 
his  testimony  false  because  it  accorded  with  the  known  and 
ordinary  disposition  of  men. 

The  only  way  the  jury  had  of  determining  whether  the 
plaintiff  used  due  care  was  to  bring  to  their  aid,  in  coanec- 
tion  with  the  proven  facts,  their  own  knowledge  of  the  com- 
mon sense  and  experience  of  mankind.  {Ernst  v.  H:  B.  B, 
Co.,  35  N.  Y.  29;  Beisiegel  v.  N.  Y.  C.  B.  Co.,  40  N.  Y.  29; 
L.  S.  and  M.  8.  B.  Co.  v.  Miller,  25  Mich.  274;  Smith  v.  H. 
and  St.  J.  B.  Co.,  37  Mo.  292.) 

The  portion  of  the  instruction  complained  of  does  not, 
in  our  opinion,  authorize  the  jury  to  presume  anything  in 
favor  of  the  plaintiff,  in  opposition  to  the  facts  established 
by  his  testimony. 

5.  It  is  also  claimed  that  the  court  erred  in  instructing 
the  jury,  that  '*in  cases  of  this  character  the  law  does  not 
prescribe  any  fixed  or  definite  rule  of  damages,  but  leaves 
their  assessment  to  the  good  sense  and  unbiased  judgment 
of  the  jury." 

We  agree  with  appellant,  that  it  would  in  most  cases  bo 
proper  for  the  court  to  instruct  the  jury  substantially,  as  laid 
down  in  Shearman  &  Eedfield  on  Negligence,  sec.  606,  that 
tlio  plaintiff  might,  in  cases  of  this  character,  '*  recover  the 
expense  of  his  cure,  the  value  of  the  time  lost  by  him  dur- 
ing his  cure,  and  a  fair  compensation  for  the  physical  and 
mental  suffering  caused  by  the  injury,  as  well  as  for  any 
permanent  reduction  of  his  power  to  earn  money."  But  the 
appellant  in  this  case  is  not  in  a  position  to  complain  of  the 
action  of  the  court  in  this  particular.  If  it  desired  to  have 
this  rule  given  as  a  guide  to  the  jury,  it  ought  to  have  pre- 
pared an  instruction  embodying  the  correct  principle  upon 
this  subject,  and  asked  the  court  to  give  it.  {Gaudetle  v. 
Travis,  11  Nev.  149.)  Unless  the  instruction  as  given  is 
erroneous,  or  calculated  to  mislead  the  jury,  we  are  not 
authorized  to  reverse  the  case  upon  the  ground  that  the 
court  did  not  as  fully  instruct  the  jury  as  it  might,  and  no 
doubt  would  have  done  had  its  attention  been  called  di- 
rectly to  the  point  in  controversy. 
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The  jury,  under  the  rule,  heretofore  stated  and  admitted 
to  be  correct  by  appellant,  was  authorized  to  give  plaintiff 
"a  fair  compensation  for  the  physical  and  mental  suflfering 
caused  by  the  injury;"  and  in  determining  this  question,  as 
we  have  already  said,  much  must  necessarily  be  left  to  the 
good  sense  and  sound  judgment  of  the  jury. 

In  addition  to  the  authorities  cited  in  our  former  opinion 
upon  this  point,  we  think  Aldrich  v.  Palmer ^  24  Cal.  513; 
Wheaton  v.  N.  B,  and  M,  R.  Co.,  36  Cal.  590;  and  City  of 
St.  Paul  V.  Kuby,  8  Minn.  171,  fully  sustain  the  court  in 
giving  the  instruction  complained  of. 

In  Wheaton  v.  N.  B.  and  M.  B.  Co.,  Sanderson,  J.,  in  de- 
livering the  opinion  of  the  court  said:  **In  cases  of  this 
character,  as  we  had  occasion  to  say  in  Aldrich  v.  Palmer, 
24  Cal.  513,  the  law  does  not  prescribe  any  fixed  or  definite 
rule  of  damages,  but  from  necessity,  leaves  their  assess- 
menj}  to  the  good  sense  and  unbiased  judgment  of  the 
jury."  This  opinion  also  sustains  our  action  in  refusing  to 
set  aside  the  verdict  as  excessive. 

The  verdict  of  the  jury,  say  the  court,  "will  not  be  dis- 
turbed on  motion  for  a  new  trial,  unless  the  amount  is  so 
large  as  to  induce  a  reasonable  person,  upon  hearing  the 
circumstances,  to  declare  it  outrageously  excessive,  or  as  to 
suggest,  at  the  first  blush,  passion  or  prejudice,  or  corrup- 
tion on  the  part  of  the  jury." 

In  Heil  v.  Glanding,  cited  and  relied  upon  by  appellant, 
the  lower  court  instructed  the  jury,  that  as  there  was  no 
certain  rule  by  which  to  estimate  the  damages  for  plaintiffs 
personal  injury,  **the  jury  will  fix  them  at  such  sum  as 
they  think  proper  and  right  from  the  evidence."  Upon  an 
examination  of  the  opinion,  it  will  be  noticed  that  tbe 
court  only  said  that  inasmuch  as  the  case  had  to  go  back 
for  another  trial,  on  account  of  errors  upon  other  grounds, 
it  would  be  proper  for  the  court  to  give  a  **more  precise 
instruction''  as  to  the  measure  of  damages,  as  a  guide  to 
the  jury. 

In  that  case,  as  here,  there  was  no  prayer  for  an  instruc- 
tion on  this  point,  and  the  court  expressly  say :  *' We  would 
not  reverse  the  judgment  were  there  no  other  misdirection 
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than  in  what  we  said  respecting  the  measure  to  be  adopted 
by  the  jury."     (42  Penn.  St.  499.) 

This  opinion,  instead  of  being  opposed  to  our  views  fully 
sustains  them.  It  is  evident  that  the  judgment  ought  not  to 
be  reversed  upon  this  ground. 

6.  Upon  the  other  points,  again  urged  by  appellant,  but 
little  need  be  said.  They — as  well  as  the  questions  relat- 
ing to  contributory  negligence — were  as  ably  and  fully  pre- 
sented on  the  first  argument  as  on  the  last,  and  were  then 
carefully  considered  by  the  court.  Our  views  remain  the 
same.  The  expression  used,  in  our  former  opinion,  that  if 
the  plaintiff  was  at  a  place  where  he  had  a  right  to  be,  then 
the  question  *' whether  it  would  have  been  safer  for  him  to 
have  been  elsewhere,  is  immaterial,"  must  be  taken  with 
reference  to  the  fac{s  of  this  particular  case,  and  considered 
in  connection  with  the  acknowledged  doctrine — recognized 
in  all  parts  of  the  opinion — that  it  was  his  duty,  while 
walking  upon  the  railroad  track,  to  use  due  and  reasonable 
diligence  and  exercise  ordinary  care  and  prudence  to  avoid 
danger. 

Of  course,  the  plaintiff  could  have  avoided  all  injury  by 
keeping  away  from  E  street;  and,  as  the  result  shows,  "  it 
would  have  been  safer  for  him  to  have  been  elsewhere." 
No  man  is  in  any  danger  of  a  collision  with  the  locomotive 
or  cars  of  a  railroad  company  if  he  keeps  a  sufficient  dis- 
tance from  the  tracks  of  the  road,  and  never  attempts  to 
walk  upon  or  across  the  street  through  which  the  cars  and 
locomotives  of  a  railroad  run.  Bat  the  people  of  Virginia 
city  have  the  lawful  right  to  be  upon  the  public  streets,  if 
they  exercise  due  care,  notwithstanding  the  fact  that  a  right 
of  way  has  been  granted  to  the  railroad  company  to  lay  its 
tracks  and  move  its  locomotives  and  trains  thereon.  No 
sidewalks  had  been  provided  whereon  the  foot  passenger 
could  walk  with  safety.  There  was  also  some  testimony 
tending  to  show  that  the  railroad  company  had  to  some  ex- 
tent obstructed  the  space  between  the  tracks  by  leaving 
piles  of  lumber  thereon.  Moreover,  the  testimony  showed 
that  the  ground  between  the  tracks  was  rough  and  unbroken 
ill  places,  and  on  the  morning  in  question  was  entirely  cov- 
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ered  over  with  snow,  while  between  the  rails  of  the  main 
track,  where  plaintiff  was  walking,  it  was  level  and  pretty 
smooth.  Under  all  these  circumstances  the  mere  fact  that 
there  was  "space  enough  ''  for  a  man  to  walk  between  the 
main  track  and  the  side  tracks  was  "  immaterial."  If  there 
had  been  a  proper  sidewalk  provided  for  the  accommoda- 
tion of  foot-passengers,  there  would  have  been  some  found- 
ation for  the  position  sought  to  be  maintained  by  appellant, 
that  plaintiff  "unnecessarily"  walked  upon  the  track. 

The  question  whether  positive  testimony  outweighs 
negative,  as  held  in  Mackey  v.  N.  Y,  Cent  B.  Co.,  27  Barb. 
539,  and  (7.,  B.  and  Q,  B.  Co.  v.  Stumps,  55  111.  367,  has 
no  special  application  to  the  facts  in  this  case. 

The  testimony  of  McDermott  is  as  clear,  direct,  and 
positive,  that  he  did  not  riug  the  bell  as  is  the  testimony 
of  any  of  appellant's  witnesses  to  the  contrary.  There  is 
nothing  in  his  testimony,  or  in  the  transcript,  which  would 
authorize  us  to  say,  as  counsel  for  appellant  contend,  that 
he  "is  unworthy  of  belief."  That  question  was  submitted 
to  the  jury,  and  it  was  by  them  declared  that  his  testimony 
was  true. 

In  the  consideration  of  this  case,  we  have  proceeded 
upon  the  ground  that  the  jury  were  intelligent  men,  capable 
of  judging  of  the  weight  that  ought  to  be  given  to  the  tes- 
timony of  the  respective  witnesses,  and  that  they  understood 
the  principles  of  law  as  announced  by  the  court. 

Although  our  views  may  not  have  been  as  clearly  ex- 
pressed as  if  written  by  other  and  abler  hands,  yet  we  have 
no  fear  that  any  principle  decided  in  the  former  opinion, 
or  in  this,  will  ever  return  "  to  vex  the  court "  in  its  impar- 
tial administration  of  the  law. 

The  judgment  of  the  district  court  is  affirmed.  Eemit- 
titur  forthwith. 
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[No.  831i.] 

GEORGE  G.  WATEES,  Eespondent,  v.  C.  C.  STEVEN- 
SON, Appellant. 

Damages  for  Extracting  Ore  from  Mines — Complaint  Construed — 
Trespass  or  Trover. — The  complaint  in  this  case  construed:  Heldy  suf- 
ficient to  support  a  judgment  for  damages  as  to  the  value  of  the  ore  in 
place  in  the  mine,  or  its  value  after  being  separated  from  the  mine. 

Idem— Lease  Requiring  Royalty. — Waters,  the  plaintiff,  leased  certain 
mines  to  one  Armstrong  under  an  agreement  that  he  should  receive  a 
royalty  of  from  one  dollar  and  fifty  cents  to  two  dollars  and  fifty  cents, 
proportioned  to  the  value  of  the  ore,  for  each  and  every  ton  of  ore  ex- 
tracted. During  the  existence  of  this  lease,  Stevenson,  the  defendant, 
claimed  to  have  entered  upon  the  leased  mines  in  ignorance  of  the  divid- 
ing lines  thereof,  and  extracted  therefrom  certain  quantities  of  ore,  which 
he  milled  and  converted  to  his  own  use.  Armstrong  subsequently  as- 
signed his  lease  to  the  plaintiff.  Waters:  Held,  that  the  court  did  not 
err  in  refusing  to  charge  the  jury  to  include  in  the  defendant's  expenses, 
to  be  deducted  from  the  gross  yield  of  the  ores,  the  amount  per  ton  that 
Armstrong  was  obliged  to  pay  plaintiff  as  royalty.  That  plaintiffs  rights 
are  just  the  same  as  Armstrong's  would  have  been  had  he  brought  this 
action  in  his  own  name. 

Idem — Measure  of  Damages — Expenses  of  Extracting  the  Ore  to  be 
Deducted — Compensation. — Held,  upon  a  review  of  the  facts  of  this 
case,  that  the  court  erred  in  instructing  the  jury  not  to  include  in  de- 
fendant's expenses,  to  be  deducted  from  the  gross  yield  of  the  ore,  the 
necessary  cost  of  mining  the  ores;  that  in  all  actions  sounding  in  tort  no 
fraud  or  culpable  negligence  appearing,  the  injured  party  is  entitled  to 
full  compensation  for  his  losses,  and  no  more. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  county. 

The  defendant,  after  having  introduced  evidence  tending 
to  show  the  gross  amount  and  value  of  the  bullion  which 
could  be  extracted  from  each  ton  of  said  ore,  for  the  pur- 
pose of  showing  the  real  value  of  the  ore,  proposed  to  prove 
the  cost  per  ton  of  extracting  and  working  the  same,  and  for 
this  purpose  his  counsel  asked  of  defendant  while  on  the 
stand  as  a  witness,  the  following  question:  "  What  was  the 
necessary  expense  per  ton  of  digging  down  the  ore  taken 
hy  you  from  the  Trench  and  Bowers  mine  ?"  To  which  plaint- 
iff's counsel  objected,  on  the  ground  that  the  only  expense 
which  could  properly  be  allowed  to  defendant  as  a  deduction 
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from  the  gross  yield,  was  the  expense  necessarily  incurred 
after  the  ore  had  been  picked  down  upon  the  floor  of  the 
mine.  The  court  sustained  the  objection  and  excluded  the 
testimony,  and  ruled  that  no  proof  could  be  offered  as  to 
any  expense  incurred  or  necessary  to  be  incurred  before  the 
ore  was  so  picked  down  from  its  place  in  the  mine.  To 
which  ruling  the  defendant  then  and  there  duly  excepted. 
The  facts  are  stated  in  the  opinion. 

C.  J.  Hillyer,  for  Appellant. 

The  recovery  in  this  action  should  have  been  limited  and 
measured  by  the  actual  loss  sustained  by  the  plaintiff,  that 
is  to  say,  the  value  of  the  ore  as  it  stood  in  the  mine,  or  its 
proceeds,  less  the  necessary  cost  of  mining  and  reducing- 
The  following  authorities  were  cited  and  reviewed  in  appel- 
lant's brief:  Martin  v.  Porter,  5  M.  &  W.  351;  Wildv.  BoU, 
9  Id.  671;  JVoodY.  Moreivood,  43  Eng.  Com.  Law  K.  810; 
Morgan  v.  Powell^  Id.  736;  Hilton  v.  Woods,  Eq.  Cases,  vol. 
4,  (L.  R.)  432;  Mueller  v.  St.  Louis  and  Iron  Mountain  B., 
31  Mo.  262;  Maye  v.  Tappeii,  23  Cal.  306;  Goller  v.  Fett, 
30  Cal.  484;  Stockbridge  Iron  Company  v.  Cone  Iron  WorJcs, 
102  Mass.  86;  Forsyth  v.  Wells,  41  Pa.  St.  291;  Lykens  Val- 
ley Coal  Company  v.  Dock,  62  Id.  239;  United  States  v. 
Magoon,  3  McL.  171.  In  this  state  all  distinctions  of  form 
are  abolished.  We  have  but  one  form  of  civil  action.  The 
reasons  given  in  the  common  law  cases  for  the  rule  of  dam- 
ages contended  for  by  respondent,  are  not  applicable  to 
actions  under  our  system.  As  to  the  intrinsic  justice  of  the 
rule  for  which  we  contend,  there  can  be  no  serious  ques- 
tion. If  one  person  inadvertently  injures  the  property  of 
another,  all  that  the  injured  party  can  reasonably  ask  is  full 
compensation  for  the  injury.  He  should  be  made  whole 
and  nothing  more.  He  should  have  returned  to  him  the 
full  value  of  that  of  which  he  has  been  deprived,  and  noth- 
ing beyond  this.  Anything  in  addition  is  not  compensation 
but  punishment.  The  moment  that  it  is  conceded  that  a 
party  may  recover  something  more  than  compensation,  the 
amount  of  the  recovery  becomes  either  indefinite  or  arbi- 
trary. 
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Take  the  present  case.  The  plaintiff  is  the  assignee  of  a 
lessee  of  a  mine,  and  can  only  recover  in  the  right  of  his 
assignor.  The  lessee,  by  the  terms  of  his  lease,  had  a  right 
to  possess  the  mine  for  a  specified  time,  and  within  certain 
bounds  to  take  out  as  much  or  as  little  ore  as  he  should 
please,  paying  to  his  landlord  a  royalty  on  that  taken  out. 
The  defendant  by  mistake  crossed  the  line,  and  took  out 
some  ore  within  the  bounds  of  the  same.  What  injury  has 
the  lessee  sustained  thereby?  Certainly  nothing  more  than 
the  profit  which  he  could  have  made  out  of  this  ore,  had  it 
remained  undisturbed  in  the  mine.  If  he  could  have  made 
no  profit  out  of  it,  he  could  have  lost  nothing.  Yet  the 
court  instructs  that  although  he  could  have  made  nothing 
out  of  it,  he  can  nevertheless  recover  for  it  something 
of  the  defendant,  or  that  if  he  could  have  made  some- 
thing, he  shall  recover  in  addition  to  this  an  amount  equal 
to  the  cost  of  timbering  and  digging  down  the  ore .  That 
is,  the  plaintiff  shall  not  only  not  lose  anything  by  this 
accidental  trespass,  but  may  make  it  the  source  of  actual 
profit;  in  this  case,  in  fact,  as  shown  by  the  verdict,  the 
only  profit  which  he  could  in  any  manner  have  realized. 

The  court  below  erred  in  modifying  the  instruction  asked 
by  defendant.  The  plaintiff  stands  in  this  action  in  the 
place  of  Armstrong,  his  assignor.  Armstrong,  by  his  lease, 
had  the  privilege  of  taking  out  ore,  and  was  to  pay  from 
one  dollar  and  fifty  cents  to  two  dollars  and  fifty  cents  per 
ton  to  his  landlord  for  all  that  he  did  take  out.  It  is  evi- 
dent that  if  we  wish  to  ascertain  just  what  Armstrong 
lost  by  the  act  of  defendant,  we  must  deduct  from  the  gross 
proceeds  the  amount  which  he  would  have  been  compelled 
to  pay  as  royalty. 

Lewis  and  Dealy  for  Respondents. 

I.  The  court  below  adopted  the  most  favorable  rule  for 
appellant.  The  weight  of  authorities  and  the  analogies  of 
the  law  are  clearly  in  favor  of  this  rule.  (2  Greenleaf  on 
Evidence,  section  276;  Ellis  v.  Wire,  33  Ind.  127;  Fwart  v. 
KeiT,  2  McMuUan,  141;  Jenkins  v.  McConico,  26  Ala.  213.) 
No  man  should  be  allowed  to  compel  another  to  pay  for 
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labor  which  he  voluntarily  performs,  without  the  knowl- 
edge of  the  persons  upon  whose  property  such  labor  is 
bestowed.  This  is  a  fundamental  rule  of  the  law  of  con- 
tracts. 

Waters  could  have  recovered  the  ore  in  question  in  an 
action  of  replevin,  wherever  he  could  find  it,  even  in  the 
hands  of  an  innocent  purchaser,  as  he  could  recover  any 
other  personal  property.  Neither  Stevenson  or  his  vendee 
could,  in  such  a  case,  demand  or  claim  the  cost  of  mining, 
hoisting,  or  hauling.  Why  then  should  he  be  allowed  to 
deduct  such  cost  in  an  action  of  this  kind?  Under  our 
practice,  where  but  one  form  of  action  exists,  what  reason 
can  be  given  for  allowing  a  deduction  for  labor,  etc.,  in  the 
one  case,  and  not  in  the  other?  The  measure  of  damages 
in  an  action  of  trover  or  trespass  is  the  value  of  the  prop- 
erty at  the  time  of  conversion.  {Boylan  v.  Huguet,  8  Nev. 
345;  Carlyon  v.  Lannan,  4  Nev.  156.) 

The  very  earliest  period  at  which  the  conversion  in  this 
case  took  place  was  when  the  ore  became  personal  property. 
Hence,  the  plaintiflf  was  entitled  to  the  value  of  the  ore  at 
the  time  it  was  picked  down,  or  when  it  became  personal 
property  capable  of  conversion.  (Sedgwick  on  Measure  of 
Damages,  sec.  477-479;  Andrews  v.  Durant,  18  N.  Y.  496; 
McCormick  v.  Penn.  Cent.  R,  7?.,  49  N.  Y.  303;  King  v.  Orsei-, 
4  Duer,  431;  Yater  v.  Mullen,  24  Ind.  277;  Ripley  v.  Davis, 
15  Mich.  75;  13  Fla.  501;  20  Wis.  152;  26  Conn.  389;  30 
Vt.  307.)  The  least  damage  ever  allowed  in  cases  like  the 
one  under  consideration  is  the  value  at  the  time  of  severing 
the  ore,  or  its  becoming  personal  property.  {Kiev  v.  Peterson, 
41  Penn.  St.  357;  Martin  v.  Porter,  5  M.  &  W.  351;  Cushing 
V.  Longfelloio,  26  Me.  306;  Bennett  v.  Thompson,  13  Ired. 
L.  14(3;  Smith  v.  Gonder,  22  Ga.  353;  Bainbridge  on  Mines, 
514;  3  Ad.  &  El.  278;  32111.  207;  Sedg.  on  Dam.  670;  13  Ind. 
46;  23  Cal.  306.)  A  man  is  bound  to  know  the  boundaries 
of  his  mining  claim.  {Maye  v.  Tappen,  23  Cal.  306.)  There 
can  be  no  legal  excuse  for  a  trespass  of  this  kind,  and  a 
person  committing  it  must  necessarily  be  treated  as  willfully 
committing  the  wrongful  act.  The  sum  which  Armstrong 
was  to  pay  to  Waters  should  not  be  deducted  in  estimating 
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the  measure  of  damage.     (Bainbridge  on  Mines,  6-9;  Wild 
V.  Holt,  9  M.  &  W,  671.) 

By  the  Court,  Leonard,  J. : 

The  record  in  this  case  discloses  the  following  material 
facts :  On  or  about  the  second  day  of  October,  1871,  plaint- 
iff was  the  owner,  and  in  possession  of  a  certain  mining 
claim  in  Gold  Hill  mining  district,  in  this  state,  known  and 
called  the  Bowers  claim,  and  was  in  possession,  and  en- 
titled to  the  possession,  as  lessee  thereof,  of  a  certain  mine 
known  and  called  the  Trench  mine.  On  the  day  stated, 
plaintiff  leased  a  portion  of  each  of  said  mines  to  one  Arm- 
strong, for  the  period  of  twenty  months;  that  is  to  say, 
from  October  1,  1871,  until  June  1,  1873.  By  the  terms  of 
the  lease  Armstrong  had  the  right,  at  his  own  cost  and 
expense,  to  enter  upon  and  take  possession  of  both  of  said 
mines,  from  and  including  the  surface,  to  and  including  the 
five  hundred-foot  level  of  each,  and  extract  therefrom  all 
metalliferous  ores  he  might  desire  to  take,  and  convert  the 
same  to  his  own  use.  Armstrong  agreed  to  pay  plaintiff 
for  each  and  every  ton  of  ore  extracted  and  taken  which 
would  mill  fourteen  dollars  per  ton,  the  sum  of  one  dollar 
and  fifty  cents;  and  for  each  and  every  ton  so  extracted  and 
taken  which  would  mill  fourteen  dollars  and  upward  to  six- 
teen dollars,  the  sum  of  two  dollars;  and  for  each  and 
every  ton  so  extracted  and  taken  which  would  mill  over 
sixteen  dollars  per  ton,  the  sum  of  two  dollars  and  fifty 
cents.  Armstrong  also  agreed  to  take  all  ore  from  the 
mines  which  would  mill  twelve  dollars  per  ton,  and  to  work 
the  ore  taken  within  sixty-five  per  cent,  of  the  assay  value. 
By  the  terms  of  the  lease  no  rights  were  reserved  by  plaint- 
iff, the  lessor,  other  than  the  privilege  of  having  access  to 
the  mines  at  all  times,  for  the  purpose  of  inspecting  the 
same,  and  the  r}ght  to  declare  the  lease  forfeited  at  his 
option,  in  case  of  failure  to  make  payment  for  the  ores  ex- 
cavated and  taken  away.  It  does  not  appear  that  plaintiff 
declared  a  forfeiture  of  the  lease,  nor  is  it  denied  that  the 
lease  was  in  full  force  until  the  end  of  the  term.  Arm- 
strong agreed  to  work  the  mines  in  a  good,  workmanlike 
Vol.  Xin.— 11 
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maoner,  and  return  the  machinery  leased  in  concection 
therewith  in  good  working  order,  ordinary  wear  excepted. 
He  agreed,  also,  upon  the  expiration  of  the  term,  to  sur- 
render said  mines,  with  the  dumps,  cars,  tools,  and  appur- 
tenances, to  plaintiff.  Armstrong  took  possession  of  both 
mines  and  the  other  property  mentioned^  under  the  lease, 
and  engaged  in  extracting  and  taking  out  ores* 

Defendant  admitted  in  his  answer,  and  at  the  trial,  that  he 
entered  upon  a  portion  of  each  of  the  mining  claims  leased 
to  Armstrong,  subsequent  to  the  date  of  the  lease,  and  that 
he  mined  and  converted  to  his  own  use  a  certain  number  of 
tons  of  metalliferous  ores  containing  gold  a.nd  silver;  but  he 
denied  that  he  did  it  willfully  or  intentionally,  and  alleged 
that  his  entry  upon  the  said  mining  claims  was  the  result  of 
inadvertence  and  mista,ke,  under  the  bona  Jide  belief  that  he 
was  mining  within  the  boundaries  of  his  own  adjoining 
mines.  The  verdict  of  the  jury  was  in  favor  of  defendant's 
alleged  bona  fides.  On  the  ninth  day  of  April,  1873,  Arm- 
strong, for  a  valuable  consideration,  sold  and  assigned  to 
plaintiff  both  leasehold  interests  before  mentioned,  and  on 
the  twenty-third  day  of  June,  1874,  for  a  valuable  considera- 
tion, sold  and  assigned  to  plaintiff  all  claims  and  demands 
of  every  nature  and  kind  which  he  had  against  defendant 
described  in  the  complaint  herein. 

The  main  question  presented  for  our  consideration  is  as 
to  the  proper  uieasure .  of  damages  in  a  case  of  this  kind. 
In  the  court  below  defendant  contended  that  the  recovery 
should  be  limited  to,  and  measured  by,  the  value  of  the  ore 
in  place,  as  it  lay  in  the  mines  before  his  entry;  that  plaintiff 
should  recover  only  the  gross  proceeds  of  the  ores  ex- 
tracted and  worked  by  defendant,  less  the  necessary  cost  of 
mining,  assorting,  hoisting,  transporting  and  miUing,  and 
that  plaintiff  was  not  entitled  to  recover  the  amount  agreed 
by  Armstrong  to  be  paid  to  plaintiff  as  royalty.  The  court 
held,  and  so  instructed  the  jury,  that  if  defendant  by  mis- 
take, and  not  willfully,  wrongfully  extracted  ores  from  the 
mines  being  worked  by  Armstrong,  plaintiff  should  recover 
their  gross  yield,  less  the  necessary  expense  of  assorting, 
transporting,  hoisting,  hauling  and  milling,  and  all  otiier 
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necessary  expense  after  the  dre  tvas  pieked  down  in  the 
mine. 

Defendant  requested  the  court  to  instruct  the  jury  to  in- 
clude in  his  expense  the  amount  per  ton  which  Armstrong, 
by  his  agreement,  was  obliged  to  pay  plaintiff  for  the  privi- 
lege of  extracting  the  ores,  but  this  instruction  was  refused. 
It  is  nrged  by  counsel  for  defendant  that  the  court  erred  in 
charging  the  jury  to  exclude  from  his  necessary  expenses, 
to  be  deducted  from  the  gross  yield  of  the  ores,  the  neces- 
sary cost  of  mining,  and  the  amounl;  per  ton  agreed  to  be 
paid  by  Armstrong  to  plaintiff. 

Plaintiff  claims  to  recover  under  and  by  virtue  of  .the 
assignments  from  Armstrong,  and  it  is  admitted  by  counsel 
on  both  sides  that  he  can  recover,  in  this  action,  the  same 
amount  that  could  have  been  recovered  by  Armstrong,  had 
no  assignments  been  made,  and  no  greater  sum. 

Counsel  for  defendant  claims  that  this  is  an  action  of 
trespass  for  damages  done  to  real  estate;  while  counsel  for 
plaintiff  seem  to  treat  it  as  trover  or  trespass  de  bordsi  at  least 
they  urge  the  adoption  of  the  same  rule  of  damages  as  they 
assert  is  the  true  rule  in  those  cases. 

It  is  alleged  in  the  complaint:  *'That  in  the  month  of 
November,  1871,  one  W.  H,  Armstrong  was  in  the  lawful 
possession  of,  and  until  about  the  ninth  day  of  April,  1873, 
continued  in  the  lawful  possession,  by  virtue  of  a  certain 
leasehold  interest  therein,  of  all  that  portion  from  the  sur- 
face down  to  and  including  the  500-foot  level  or  adit  of  that 
certain  mining  claim,  quartz  vein  or  lode  situated  in  Gold 
Hill  mining  district,  *  *  *  known  and  called  the 
*  Bower's  claim,' and  described  as  follows:  *  *  *  and 
said  Armstrong  was  entitled,  by  said  leasehold  interest  in 
his  own  right,  to  all  the  gold  and  silver-bearing  ores  and 
earth  therein,  from  the  surface  to  said  500-foot  level  or  adit ; 
Hbf^b  plaintiff  was,  at  all  the  dates  hereinbefore  and  herein- 
after mentioned,  the  owner  of  the  mining  claim,  quartz  vein, 
or  lode  above  described;  that  while  said  Armstrong  was  so 
in  the  possession  and  entitled  to  the  possession,  by  virtue 
of  his  said  leasehold  interest  in  the  same,  to  wit,  on  or 
about  the  thirteenth  day  of  May,  1872,  said  defendant 


164  Waters  v.  Stevensoit.  [Sup.  Ct. 

Opinion  of  the  Court — Leonard,  J. 


wrongfully  and  willfully  entered  into  and  upon  said  mining 
claim  and  ledge  aforesaid,  above  the  500-foot  level  or  adit 
thereof,  and  commenced  extracting,  and  did  extract,  take 
and  wrongfully  carry  away  from  said  mining  ground,  *  *  * 
within  five  hundred  feet  of  the  surface  thereof,  large  quan- 
tities of  valuable  metalliferous  ores  containing  gold  and 
silver,  to  wit,  one  hundred  and  sixty  tons  of  the  value  of 
four  thousand  dollars,  and  did  deprive  said  Armstrong 
thereof;  that  but  for  the  wrongful  act  of  the  defendant,  as 
aforesaid,  the  said  Armstrong  would  have  had  and  received 
all  the  aforesaid  metalliferous  ores  *  *  *  to  his  own 
use,  under  and  by  virtue  of  said  lease;  that  by  reason  of 
the  premises  said  Armstrong  was  damaged  by  defendant  in 
the  sum  of  four  thousand  dollars  in  United  States  gold 


coin." 


Plaintiff  then,  in  substantially  the  same  language,  states 
another  cause  of  action  against  defendant  by  reason  of  his 
alleged  willful,  wrongful,  and  unlawful  entry  upon  the  said 
Trench  mine,  and  extracting  and  carrying  away  therefrom 
four  hundred  and  eighty  tons  of  metalliferous  ores,  contain- 
ing gold  and  silver  of  the  value  of  twelve  thousand  dollars. 

It  is  then  alleged,  as  applicable  to  both  causes  of  action, 
**  That  said  Bowers  claim,  *  ^  *  and  the  said  Trench 
mine  were,  at  the  times  aforesaid,  and  are  only  valuable  for 
and  on  account  of  the  metalliferous  ores  bearing  gold  and 
silver,  which  were  imbedded  therein."      ^      *      *      *      * 

As  we  regard  the  cause,  it  is  a  matter  of  uq  practical  con- 
sequence which  theory  is  technically  correct  as  to  the  form 
of  the  pleadings.  The  result,  in  any  event,  must  be  in  ac- 
cordance with  the  facts  alleged  and  proven.  The  action  is 
brought  to  recover  damages  for  certain  unlawful  acts  per- 
formed by  defendant.  It  is  brought  upon  the  whole  case, 
and  all  the  facts  constituting  plaintiff's  cause  of  action 
as  to  each  mine,  are  stated  in  one  count.  It  is  said  in 
Jones  V.  Steamship  Cortes,  17  Cal.  487,  that  "every  action 
under  our  practice  may  be  properly  termed  an  action  on 
the  case."  Our  statute  provides  that  "the  complaint  shall 
contain  a  statement  of  the  facts  constituting  the  cause  of 
action  in  ordinary  and  concise  language.     If  a  recovery  of 
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money  or  damages  be  demanded,  the  amount  thereof  shall 
be  stated."  (0.  L.  sec.  1192.)  The  complaint  charges 
that  defendant  willfully  and  unlawfully  entered  upon  the 
mines  described,  and  willfully  and  unlawfully  extracted 
therefrom  and  converted  to  his  own  use  six  hundred  and 
forty  tons  of  ores,  of  the  value  of  sixteen  thousand  dollars, 
to  plaintiff's  damage  in  the  same  sum.  A  cause  of  action 
is  stated  by  an  allegation  of  the  facts,  and  the  alleged 
amount  of  damages  is  demanded;  and  whether  the  pleader 
intended  to  allege  trespass  to  the  land,  or  trespass  de  bonis, 
or  trover,  the  result  is  that  the  plaintiff  is  entitled  to  recover 
just  such  damages  as  are  allowable  from  the  facts  alleged 
and  proved,  which  make  up  the  whole  case.  The  amount,  of 
course,  will  depend  upon  the  rule  adopted  in  ascertaining 
the  true  measure. 

The  facts  stated  in  the  complaint  are  sufficient  to  support 
a  judgment  for  the  damage  sustained,  whether  that  be  the 
value  of  the  ores  in  place,  or  after  they  were  separated 
from  the  mines. 

It  is  said  by  counsel  for  defendant  that  the  court  erred 
in  refusing  to  charge  the  jury  to  include  in  his  expenses  to 
be  deducted  from  the  gross  yield  of  the  ores,  the  amount 
per  ton  that  Armstrong  was  obliged,  by  the  terms  of  the 
lease,  to  pay  plaintiff  as  royalty.  In  this  connection  it  is 
especially  important  to  keep  in  mind  the  fact  that  plaintiff's 
rights  are  just  the  same  as  Armstrong's  would  have  been 
had  the  latter  brought  this  action.  By  the  terms  of  the 
lease,  for  twenty  months,  Armstrong  had  the  same  right 
to  work  the  mines  mentioned  as  had  plaintiff  before  the 
execution  of  the  lease.  He  could  excavate,  carry  away,  and 
mill  all  the  ores  contained  in  the  portion  of  the  mines  de- 
scribed in  the  lease.  The  right  of  possession  was  in  him 
exclusively.  He  could  have  maintained  an  action  against 
all  persons  disturbing  his  possession  or  trespassing  upon 
the  premises,  including  plaintiff  himself.  He  could  have 
used  force  necessary  to  resist  defendant's  entry  or  his  re- 
moval of  the  ores,  or  he  could  have  invoked  and  received 
the  aid  of  the  law  for  his  protection.  Plaintiff  could  not 
have  maintained  trespass  for  an  injury  done  to  the  land. 
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because  the  possession  and  right  of  possession  were  exclu- 
sively in  ArmstroDg. 

Armstrong  had  the  right  to  give  defendant  permission  to 
mine  and  carry  away  the  ores.    So,  if  defendant  wrongfully 
entered  and  worked  the  mines  without  his  permission,  his 
right  was  to  allow  him  to  do  so  and  take  his  chances  of  re- 
covery in  an  action  for  damages,  instead  of  working  them 
himself,  or  instead  of  making  forcible  resistance  to  his  entry 
or  resorting  to  legal  process  for  the  protection  of  his  prop- 
erty.   It  is  true  that  under  the  lease  Armstrong  had  the 
privilege  of  taking  out  as  many  tons  as  he  pleased  and  no 
greater  number;  but  his  right  to  the  whole  was  just  as  ab- 
solute and  inviolable  as  it  would  have  been  had  he  posi- 
tively agreed  to  mine  all  the  ores  in  the  mines.     Duriug 
the  life  of  the  lease,  an  unlawful  entry  was  a  disturbance  of 
the  rights  and  possession  of  Armstrong  alone,  and  every 
pound  of  ore  taken  belonged  to  him  and  not  to  his  lessor. 
Had  the  taking  of  ores  been  prohibited  by  the  terms  of  the 
lease,  they  would  have  become  the  property  of  plaintiff  as 
soon  as  they  were  detached  from  the  mines;  but  the  right  of 
mining  and  appropriating  the  ores  having  passed  to  Arm- 
strong, the  right,  as  well  as  the  remedy  for  its  infringe- 
ment, remained  in  him  until  the  assignment  to  plaintiff. 
(Taylor's  Landlord  and  Tenant  (5  ed.),  sees.  173-4-&-6-7-8; 
Washburn  on  Beal  Prop.  Vol.  1,  marg.  p.  314;   AUersoly, 
iSievenSy  1  Taunton,  200;  Schermei^homv.  Buell,  4  Denio, 
425.)     But  while  the    lease   gave  Armstrong  the  rights 
stated,  he  could  not  avail  himself  of  them,  either  by  taking 
out  the  ores  himself,  or  by  receiving  satisfaction  therefor 
from  defendant,  without  fixing  his  own  liability  to  plaintiff 
according  to  the  terms  of  the  lease.     Such  being  the  case, 
it  is  not  necessary  to  decide  whether  Armstrong  would  or 
would  not  have  been  liable  to  plaintiff  in  an  action  for  waste 
on  account  of  the  ores  taken  by  defendant.     (Attersol  v. 
Stevens,  supra;  Cook  v.  Champlam  T.  Co.,  1  Denio,  104: 
Taylor's  Landlord  and  Tenant,  sees.  178,  343  et  seq,,  689; 
Smith's  Landlord  and  Tenant,  268;  Austin  v.  H.  li,  Co.,  25 
N.  Y.  340.)    If  Armstrong  had  sold  his  right  to  the  defend- 
ant to  work  these  mines,   and  had  received  the  contract 
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price  therefor;  or  if,  after  discovering  bis  mistake,  defend- 
ant had  paid  Armstrong  for  the  ores  wrongfully  taken,  there 
can  be  no  donbt  that  plaintiff  could  have  recovered  of  Arm- 
strong the  full  amount  of  royalty  stated  in  the  lease.  In 
either  case,  the  fact  that  Armstrong  had  received  satisfac- 
tion from  defendant,  would  have  been  proof  that  the  former 
claimed  the  benefits  of  the  lease  as  to  the  ores  mined  by  de- 
fendant, and  that  he  recognized  the  validity  of  plaintiff's 
claim  against  him  according  to  the  terms  of  the  contract;. 
He  could  not  derive  the  benefits  of  the  lease  without  assum- 
ing the  burden  it  imposed.  Had  he  without  suit  received 
satisfaction  from  defendant,  the  money  received,  as  between 
him  and  plaintiff,  would  have  taken  the  place  of  the  ores, 
and  he  could  not  have  escaped  payment  on  his  covenant  for 
allorestaken.  Possession  and  right  of  possession  havingbeen 
in  Armstrong,  and  the  ores,  both  in  and  out  of  the  mine^ 
having  been  his  property,  he  would  have  had  an  undoubted 
right  to  bring  this  action.  Had  he  done  so,  and  ob- 
tained satisfaction  against  defendant  by  the  law's  aid  rather 
than  by  agreement,  the  result  would  have  been  precisely  the 
same  as  that  before  stated.  In  either  case  he  would  have 
been  liable  to  plaintiff  for  the  amount  agreed  to  be  paid. 
Had  Armstrong  brought  this  action,  then  defendant  could 
not  have  included  the  royalty  in  his  expense  to  be  deducted 
from  the  gross  yield  of  the  ores.  His  rights  are  no  greater 
in  an  action  brought  by  plaintiff,  the  assignee  of  Armstrong. 
(Aiieraol  t.  Stevens,  supra.;  Wild  et  aL  v.  HoU,  9  M.  and  W. 
671.)  It  follows  that  the  assignment  of  error  just  consid- 
ered cannot  be  sustained. 

The  next  and  more  important  question  to  be  considered 
is:  Did  the  court  err  in  instructing  the  jury  not  to  include 
in  defendant's  expenses  to  be  deducted  from  the  gross  yield, 
the  necessary  cost  of  mining  of  the  ores  ? 

We  are  of  the  opinion  that  in  all  actions  sounding  in  tort, 
no  fraud  or  culpable  negligence  appearing,  the  aim  of  the 
law  is  to  award  to  the  injured  party  full  compensation  for 
his  actual  losses,  as  the  law  defines  those  words,  and  noth- 
ing beyond  that  amount. 

In  Buckley  v.  Buckley,  12  Nev.  423,  trhich  was  an  action 
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to  recover  the  possession  of  personal  property,  or  the  value 
in  case  delivery  could  not  be  had,  and  damages  for  its  de- 
tention, or  the  value  of  the  use  thereof,  we  held,  if  a  return 
of  the  property  could  not  be  had,  and  its  value  had  been 
appreciated  by  the  labor  and  expenditure  of  the  wrong-doer 
acting  wrongfully  but  in  good  faith,  that  the  latter  should 
not  be  permitted  to  retain  any  profit,  but  that  he  should  be 
allowed  from  the  appreciated  value,  after  the  real  owner 
had  been  fully  compensated,  all  his  expenses  necessarily 
incurred  in  increasing  the  value  of  the  property,  if  so  much 
remained  after  the  actual  damages  had  been  satisfied. 

In  Wa7^d  V.  G.  B.  W.  Co.  et  c/Z.,  subsequently  decided, 
which  Avas  an  action  to  recover  the  value  of  wood  alleged  to 
have  been  converted  by  defendants  at  Empire  city,  in  this 
state,  we  held  that  the  conversion  was  in  Alpine  county, 
California,  where  the  wood  was  less  valuable  than  at  Empire 
city,  and  that  plaintiff  was  entitled  to  recover  the  value  of 
the  wood  at  the  former  place,  with  interest,  but  not  the  en- 
hanced value  caused  by  the  labor  and  expenditure  of  de- 
fendants; that  such  measure  of  damages  fully  compen- 
sated plaintiff's  actual  loss,  and  no  greater  sum  should  be 
awarded. 

In  both  of  those  cases  the  value  of  the  property  was  en- 
hanced after  the  conversion,  while  in  this  case,  the  expen- 
diture not  allowed  defendant  by  the  court,  and  by  which  the 
value  of  the  ores  was  increased,  was  incurred  before  they 
became  personal  property,  and  consequently  before  con- 
version was  possible.  But  we  can  perceive  no  reason  why 
the  distinction  between  the  facts  of  those  cases  and  this  can 
justify  the  adoption  of  a  principle  in  the  former  that  should 
not  be  adhered  to  in  the  latter. 

It  is  said  by  counsel  for  plaintiff  that  no  less  stringent 
rule  of  damages  should  be  adopted  in  trespass  than  in 
trover,  and  that  in  the  latter  action,  the  rule  adopted  by 
this  court  in  Boylan  v.  Huguety  8  Nev.  345,  is  the  value  of 
the  property  at  the  time  of  the  conversion,  with  interest. 
That  such  is  the  general  rule,  there  can  be  no  doubt;  and 
that  it  should  be  so  is  equally  plain,  because  in  most  cases 
such  an  award  makes  full  compensation  for  the  injuiy  com- 
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plained  of,  and  no  more.  In  that  case  the  coaft  stated  the 
general  rule,  and  applied  it  to  the  case  then  under  consid- 
eration. But  it  declared  the  governing  principle  to  be 
"complete  indemnity  to  the  party  injured,  but  no  punish- 
ment to  the  wrong-doer." 

The  reason  why  the  general  rule  stated  was  adopted,  is 
because,  in  most  cases,  it  approaches  nearer  making  full 
compensation  than  any  other;  but  we  do  not  understand 
that  this  court  has  ever  held  that  it  is  unvarying  in  its  ap- 
plication, if  in  any  case  a  departure  from  it  will  better  ac- 
complish the  object  of  the  law.  It  is  well  known  that  to 
the  general  rule  there  are  many  acknowledged  exceptions. 
In  Pierce  v.  Benjamin,  14  Pick.  361,  the  court  says:  **The 
general  rule  of  damages  in  actions  of  trover  is  unquestion- 
ably the  value  of  the  property  taken  at  the  time  of  its  con- 
version. But  there  are  exceptions  and  qualifications  of  this 
rule  as  plain  and  well  established  as  the  rule  itself. 
Wherever  the  property  is  returned,  and  received  by  the 
plaintiff,  the  rule  does  not  apply.  And  when  the  property 
itself  has  been  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  the  plaintiff's  debt,  or  otherwise  to  his  use,  the 
reason  of  the  rule  ceases,  and  justice  forbids  its  application. 
In  all  such  cases,  the  facts  may  be  shown  in  mitigation  of 
damages."  And  in  Baldwin  v.  Porte^^  12  Conn.  484,  it  is 
said:  '^Both  the  rule  and  exceptions  proceed  upon  the 
principle  that  the  plaintiff  ought  to  recover  as  much,  and 
no  more,  damages  than  he  has  actually  sustained,  which 
commonly  is  the  value  of  the  property;  and  hence  the  gen- 
eral rule.  No  good  reason,  consistently  with  moral  prin- 
ciple, can  be  suggested  why  greater  damages  should  ever 
le  recovered  than  have  in  truth  been  sustained,  except 
in  those  cases  where  the  law  permits  by  way  of  primitive 
justice,  the  recovery  of  vindictive  damages."  (See,  also, 
Curtis  V.  Ward,  20  Conn.  206.)  We  agree  fully  with  the 
principle  announced  by  that  court,  and  shall  endeavor  to 
apply  it  to  this  case. 

Although  entertaining  the  greatest  respect  for  the  courts 
that  have  held  otherwise,  we  are  unable  to  say  in  this  case, 
where  the  verdict  of  the  jury  prohibits  the  imposition  of 
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exemplary  damages,  that  the  value  of  the  ores  wh^n  sepa- 
rated from  the  mines  should  be  taken  as  a  just  measure  of 
Armstrong's  actual  injury,  rather  than  their  value  at  the 
mill,  or  indeed  the  value  of  the  gold  and  silver  extracted, 
except  that  the  first  is  a  nearer  approach  to  the  true  measure 
than  the  last.  The  question  should  be,  and  is,  how  much 
Armstrong  lost  by  reason  of  defendant's  wrongful  acts  com- 
plained of.  It  is  alleged  in  the  complaint  that  the  mines 
were,  and  are,  valuable  only  on  account  of  the  metallifer- 
ous ores  of  gold  and  silver  imbedded  therein;  that  but  for 
the  wrongful  acts  of  defendant,  Armstrong  would  have  had 
and  received  all  of  said  ores  to  his  own  use,  under  and  by 
virtue  of  said  lease.  In  other  words,  if  defendant  had  not 
extracted  the  ores,  Armstrong  would  have  done  so.  If  de- 
fendant had  not  expended  his  money  in:  mining  the  ores 
Armstrong  would  have  expended  his  own.  So,  too,  it 
might  be  added  that  if  defendant  had  not  taken  out  the  ores, 
transported  them  to  the  mill,  and  there  separated  the  pre- 
cious metals  from  the  earth,  in  all  probability  Armstrong 
would  have  done  so.  He  could  not  have  realized  any  profits 
under  his  lease  without  sub-letting  or  working  the  mines 
himself.  There  is  no  allegation  that  defendant  deprived 
him  of  the  former  privilege,  and  had  he  worked  the  mines, 
it  is  certain  that  the  cost  of  mining  the  ores  would  have 
been  an  expense  to  him,  as  well  as  the  transporting  and 
milling,  and  that  in  ascertaining  his  profit,  or  the  value  of 
his  estate  under  the  lease,  he  necessarily  would  have  de- 
ducted the  first,  as  well  as  the  second  and  third  item  of  ex- 
pense mentioned.  If  our  object  is  to  ascertain  Armstrong's 
loss  by  reason  of  defendant's  wrongful  acts,  we  must,-  it 
seems  to  us,  in  this  action,  begin  with  the  first  act  com- 
plained of,  the  unlawful  entry,  and  compare  Armstrong's 
rights  and  interests  at  that  time,  with  what  they  were  after 
the  termination  of  the  wrongs  stated.  We  must  confine  oar 
view  to  the  condition  of  the  property  and  the  extent  of 
Armstrong's  property  rights  when  their  value  was  the  meas- 
ure of  Armstrong's  actual  loss,  rather  than  their  value  on 
a  subsequent  day,  when  the  ores,  instead  of  representing 
such  loss,  had  been  appreciated  by  defendant's  labor. 
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It  was  a  matter  of  no  practical  importance  to  Armstrong 
whether  defendant  dug,  carried  away  and  milled  the  ores,, 
or  destroyed  them  in  the  mines.  In  either  case  his  loss 
would  have  been  the  same.  The  conversion  of  the  ores  was 
only  an  intermediate  act  in  a  series,  which  accomplished  the 
destruction  of  his  property  as  it  existed  at  the  time  of  de- 
fendant's entry  and  the  commission  of  the  acts  complained 
of.  Had  the  ores  been  mined  by  Armstrong  before  defend- 
ant carried  them  away,  Armstrong's  loss  must  have  been 
greater  than  it  was  after  iixej  had  been  mined  by  defendant. 
If  so,  the  combined  acts  of  defendant,  in  mining  the  ores 
and  taking  them  away,  were  not  as  detrimental  to  Arm- 
strong's interests  as  the  last  act  alone  would  have  been  after 
the  former  had  been  performed  by  him.  But  it  is  said  that 
the  judgment  is  right,  because  Armstrong  was  entitled  to 
the  ores  when  separated  from  the  mine;  because  he  could 
have  recovered  them  in  specie;  because  defendant  was  a 
trespasser,  and  as  such  cannot  receive  anything  for  his  ex- 
penditure. But,  admitting  all  these  things  except  the  con-^ 
elusion  stated,  if  our  object  is  to  find  Armstrong's  actual 
loss,  how  do  they  all  show  that  ho  or  plaintiff  should 
receive  in  damages  not  only  the  value  of  the  ores  as  they 
were  before  defendant's  entry,  all  either  could  have  realized 
had  he  worked  them,  and  as  much  more  as  was  the  cost  of 
minings  but  also  that  defendant  should  lose  twice  the 
expenses  incurred?  ,How  can  such  a  rule  be  justified  in 
this  action,  when  in  trover  or  replevin  the  rightful  owner, 
as  a  general  rule,  can  recover  only  the  value  at  the  time  of 
conversion,  with  interest,  although, the  property  has  been 
appreciated  in  value  by  the  labor  of  defendant  ?  The  same 
argument  was  used  in  the  latter  cases,  in  favor  of  giving  the 
whole  value  to  the  plaintiff  if  the  property  was  wrongfully 
taken  from  him,  however  innocent  the  acts  of  defendant 
might  have  been.  But  this  and  many  other  courts  have  de-* 
cided  against  such  a  rule,  as  unreasonable,  unnecessary, 
and  unjust.  The  same  courts  have  said  that  in  replevin  the 
rightful  owner  should  have  the  property  if  he  can  get  it,, 
although  appreciated  in  value  by  defendant;  not  because  he 
can  justly  claim  the  whole,  but  because  he  is  entitled  to  his 
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own,  and  generally,  in  sach  eases,  Le  cannot  get  tbat  with- 
oat  taking  what  has  been  added  at  the  expense  of  the 
wrong-doer;  that  in  such  case  the  latter  must  lose,  however 
innocent  he  may  have  acted;  but  that  if  the  property  cannot 
be  returned,  and  damages  have  to  be  given  for  the  wrong, 
there  is  no  difficulty  in  doing  justice  to  both  parties,  allow- 
ing the  rightful  owner  his  actual  losses,  and  the  other  his 
expenses,  in  whole  or  part,  as  the  appreciation  may  permit. 
In  replevin,  the  property  is  at  all  times  the  plaintiff's,  if  it 
was  so  when  taken,  no  matter  how  greatly  appreciated  in 
value;  at  all  times  he  has  a  right  to  recover  it  in  specie,  and 
the  defendant  is  a  continual  trespasser  so  long  as  he  retains 
it.  Then,  if  the  property  cannot  be  returned,  why  not  give 
its  increased  -s^alue  with  as  much  propriety  and  justice,  as  in 
this  action,  to  measure  plaintiff's  damages  by  the  value  of 
the  ores  when  separated  from  the  mine  ?  We  are  unable  to 
find  any  distinction  in  principle  between  the  two  cases.  In 
both,  plaintiff  is  only  entitled  to  his  actual  loss.  In  neither 
is  it  necessary  to  give  him  more  in  order  that  he  may  have 
what  belongs  to  him;  and  in  both,  if  more  is  given,  the 
plaintiff  is  allowed  a  profit  by  reason  of  an  innocent  misad- 
venture of  defendant. 

It  often  happens  in  deserted  mining  towns  that  buildings 
become  useless  except  to  be  taken  down  and  removed  to 
some  other  locality.  In  such  cases  they  might  easily  be 
more  valuable  when  taken  down  than  they  were  when  stand- 
ing. Suppose,  under  such  circumstances,  in  the  honest 
belief  that  a  certain  building  belongs  to  him,  A.  should  take 
down  the  house  of  B.  and  appropriate  the  lumber  to  his 
own  use;  that  it  was  worth  one  thousand  dollars  before  it 
was  taken  down,  and  the  lumber  one  thousand  two  hundred 
and  fifty  dollars  afterwards.  Suppose  again  that  C,  in  the 
same  belief  that  another  house  adjoining,  and  of  the  same 
value,  belongs  to  him,  burns  and  destroys  it.  It  turns  out 
that  the  house  claimed  and  burned  by  C,  also  belonged  to 
B. ;  B.  brings  an  action  against  each,  alleging  in  the  first 
case  an  unlawful  entry,  the  tearing  down  and  carrying 
away,  etc. ;  and  in  the  other  an  unlawful  entry,  the  unlaw- 
ful burning  and  destruction.     In  the  latter  case  it  is  certain 
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that  the  maximiim  limit  of  recovery  is  the  amount  it  would 
cost  to  replace  the  building,  and  it  would  not  be  that  much 
if  such  cost  would  exceed  its  value.  The  value  of  each 
building  was  the  same  to  B.,  and  in  each  case,  as  to  him, 
the  result  of  the  unlawful  acts  of  A.  and  C,  respectively,  is 
the  destruction  of  his  property.  Can  it  be  possible,  because . 
A.  took  his  down  and  carried  away  the  lumber,  thereby  in- 
creasing its  value,  instead  of  destroying  it,  that  B.  can 
recover  of  him  one  thousand  two  hundred  and  fifty  dollars, 
and  only  one  thousand  dollars  from  C? 

In  Harvey  v.  8.  S.  M,  Co.,  1  Nev.  643,  appellant  claimed 
error,  because  the  court  below  refused  to  instruct  the  jury 
to  give  him  what  it  would  cost  to  remove  from  his  lot  dirt 
ajid  rocks  piled  thereon  by  defendant.  This  court  sustained 
the  lower  court,  and  stated  in  substance,  that  in  some  cases 
appellant  might  recover  the  amount  it  would  cost  to  restore 
the  property  to  the  condition  it  was  in  before  the  wrong 
committed;  but  in  cases  where  such  cost  would  exceed  in 
value  of  the  property,  the  last  amount  only  could  be  given 
in  damages.  In  other  words,  plaintiff  was  not  entitled  to 
receive  an  amount  greater  than  the  value  of  the  property 
destroyed  by  the  trespasses  of  the  defendant.  So,  in  this 
case,  if  it  were  possible  to  replace  the  ores  in  the  mines,  as 
they  were  before  defendant's  entry,  it  is  difficult  to  perceive 
how  plaintiff  could  recover  an  amount  greater  than  their 
value  in  place,  if  the  cost  of  replacing  them  would  exceed 
such  value,  or  how  he  can  now  recover  more  than  such  value, 
although,  from  the  character  of  the  property,  they  cannot . 
be  put  in  their  former  position.  If  defendant  had  inno- 
cently flooded  one  of  the  mines  in  question  and  worked  the 
other,  so  that  Armstrong  could  not  take  ore  from  either, 
should  not  the  same  rule  of  damages  govern  each  case  ? : 
Three  men  own  adjoining  claims  in  a  marble  bed;  A.  and . 
B.,  by  mistake,  work  over  the  lines  upon  the  property  of  C. ; 
each  takes  out  and  appropriates  to  his  own  use  the  same 
number  of  perches  of  the  same  value  in  the  bed;  A.  takes 
his  in  small  blocks,  and  consequently  expends  less  than  B., 
who  at  great  cost  gets  out  large,  valuable  blocks,  to  be  used 
in  public  buildings.     The  actual  damage  done  to  the  marble , 


174  Waters  v.  STEVENSOiTi  [Sup.  Ct. 


Opinion  of  the  Ooorlr— Leonard,  J. 


bed  is  the  same  in  each  case,  but  the  blocks  separated  by 
B.  are,  in  aggregate,  as  much  more  valuable  than  those 
taken  by  A.,  as  B.'s  expense  of  separation  i^as  greater  than 
A.'s.  It  seems  plain  to  us  that  in  separate  actions  like  this 
the  same  rule  of  damages  ishould  goTern  both  cases.  With 
apparent  candor  it  is  urged  by  counsel  for  plaintiff  that,  if 
the  cost  of  mining  may  be  deducted  from  the  gross  yield  of 
the  ores,  it  must  follow  if  Armstrong  had  taken  possession 
of  the  ores  without  action/ that  defendant  could  have  re- 
covered from  him  the  amount  of  such  cost.  We  answer  this 
statement  of  counsel  by  referring  to  what  has  been  said  in 
relation  to  the  right  of  the  owner  of  property  to  have  it  re- 
turned, if  a  return  can  be  had,  in  an  action  of  replevin.  The 
rule  and  the  reaisons  therefore  are  the  same  here  as  there. 
That  every  person  has  the  right  to  use  and  manage  his  own 
property  as  he  deems  proper,  so  long  as  he  does  not  injure 
others,  cannot  be  doubted;  but  it  must  often  happen  that 
one  man  will,  by  mistake,  overstep  his  line  and  trespass 
upon  the  rights  of  another.  When  such  is  the  case  our 
sense  of  justice  and  the  law  of  the  land  declare  that,  as 
nearly  as  possible,  the  injured  party  shall  be  restored  to  his 
former  condition,  or  compensation  in  damages  shall  be 
made.  The  wrong-doer  shall  make  good  the  loss,  but  be- 
yond that  he  shall  not  suffer  for  a  wrong  committed  but  not 
intended.  We  have  endeavored,  thus  far,  to  consider  this 
case  upon  well  settled  principles,  without  particular  refer- 
ence to  the  decided  cases.  Let  us  now  look  at  the  decisions 
upon  this  and  kindred  questions. 

Our  attention  is  called  to  the  following  cases  by  counsel 
for  respondent:  Kiev  v.  Peterson,  41  Pa.  St.  357,  an  action 
of  trover  for  fifty  thousand  gallons  of  petroleum,  which  was 
the  unexpected  product  of  certain  salt  wells  which  had  been 
sunk  by  defendant  on  land  leased  to  him  by  plaintiff  for  the 
purpose  of  manufacturing  salt*  The  eourt  held  that  the 
petroleum  belonged  to  the  defendant,  and  hence  did  not 
consider  the  question  of  value,  in  relation  to  which  there 
waia  no  contest.  Woodward,  J.,  concurred  in  the  judgnient 
oh  the  sole  ground  that  plaintiff  had  misconceived  his  ac- 
tion, and  alone  remarked  that  he  thought  the  judge  below 
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correctly    comprehended   the  measure  of   damages;    that 
''plaintiff  was  not  entitled  to  the  labor  of  defendant  hut 
odIj  for  the  value  of  the  oil  at  the  instant  of  separation  from 
the  freehold."    It  is  probable  that  the  court  might  have  so 
held  in  that  case,  had  the  petroleum  belonged  to  plaintiff, 
for  the  reason,  that  the  defendant  had  expended  nothing  on 
account  of  that;  he  would  have  been  to  the  same  expense 
and  trouble  for  the  salt.     Martin  v.  Porter,  5  M.  &  W.  353, 
was  trespass  for  breaking  and  entering  plaintiff's  close,  a 
coal  mine,  by  mistake,  and  digging  and  carrying  away  coal. 
It  is  similar  to  this  case^  and  so  far  as  we  know,  has  been 
and  is,  the  foundation  of  the  rule,  among  the  decisions,  - 
claimed  by  counsel  for  respondent.     Such  being  the  case, 
and  the  leading  opinion  being  short,  we  give  it  entire: 

*'LoED  Abingsb,  0.  B.  I  am  of  opinion  that  there  ought, 
to  be  no  rule  in  this  case.  If  the  plaintiff  had  demanded 
the  coals  from  the  defendant,  no  lien  could  have  been  set 
up  iu  respect  of  the  expense  of  getting  them.  How,  then, 
can  he  now  claim  to  deduct  it?  He  cannot  96 1  up  his  own; 
wrongs.  The  plaintiff  had  a  right  to  treat  these  coals  as  a 
chattel  to  which  he  was  entitled.  He  did  so,  and  the  only 
question  then  was  their  value.  That  the  jury  have  found. 
It  may  seem  a  hardship  that  the  plaintiff  should  make  this 
extra  profit  of  the  coal,  but  still  the  rule  of  law  must  pre« 
vail.'*  Barons  Parke,  Alderson  and  Maule  agreed  upon  the 
grounds  stated  by  ilie  chief  baron.  It  will  be  seen  that  this 
decision,  like  all  that  follow  it,  was  based  upon  a  principle 
Dot  accepted  by  this  court,  viz. :  '^  That  if  the  owner  cannot 
obtain  his  property  in  specie,  he  is  entitled  in  all  cases  to 
the  increased  value. 

Morgan  v.  PoweU,  8  Adol.  &  E.,  K  S*  281,  from  the 
printed  report,  appears  to  have  been  similar  to  Martin  v. . 
Porter,  although  it  is  stated  in  Gushing  \.  Longfdlow,  26 
Me.  310,  to  have  been  an  action  of  trespass  de  bonis  aspor- 
idtis.  However,  the  court  followed  the  rule  adopted  in  the' 
former  case;  Lord  Denman  C.  J.,  and  Patterson,  Williams 
and  Coleridge,  JJ.,  sitting  in  banc.  The  case  was  first 
heard  before  Coleridge,  J.,  at  the  Monmouthshire  assizes  in 
1811,  at  which  inquiry  he  stated  that  he  felt  bound  by 
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Martin  v.  Porter,  though  he  expressed  a  doubt  as  to  its  cor- 
rectness, and  in  a  note  to  the  case  we  find  the  following: 
"By  a  short-hand  writer's  notes,  his  lordship  appears  to 
have  said :  '  But  for  that  case  I  should  have  thought  that 
the  ordinary  principle  would  have  prevailed,  and  that  Sir 
Charles  Morgan  would  be  entitled  to  recover  compensation 
only  for  the  damage  he  has  actually  sustained,  and  that  all 
he  would  have  a  right  to  ask  at  your  hands  would  have  been 
to  put  him  in  the  same  position  as  he  would  have  been  if 
the  coal  had  never  been  stirred.' " 

In  "Bainbridge  on  the  Law  of  Mines  and  Minerals," 
marg.  p.  514,  the  author  says,  in  substance,  that  in  actions 
of  trespass  for  working  beyond  the  boundaries  of  mining 
claims,  the  measure  of  damages  is  the  full  value  of  the  min-, 
erals  as  soon  as  they  are  separated  from  the  freehold;  and, 
as  authority  for  the  rule,  he  refers  to  Hilton  v.  Woods,  Law 
Bep.  Eq.  Cas.,  vol  4,  p.  432;  Maye  v.  Tappan,  23  Cal.  306; 
Goller  V.  Fett,  30  Cal.  481;  Coleman's  Appeal,  62  Pa.  St. 
278;  Bennett  Y.  Thompson,  Id  Ired.  (Law)  146;  LyIcensdkCo. 
V.  Dock,  62  Pa.  St.  232.  An  examination  of  the  cases  cited 
will  show  that  Maye  v.  Tappan  and  Bennett  v.  Thompson  are 
the  only  ones  that  in  any  manner  sustain  the  rules  stated  by 
the  author.  But  on  p.  448  he  says  that,  in  equity,  if  there 
is  no  fraud  or  culpable  negligence,  compensation  will  be 
confined  to  actual  profits  accruing,  or  which  might  have 
been  fairly  acquired  from  the  trespass;  that  the  market 
price  of  the  minerals  at  the  mouth  of  the  mine  will  be 
taken,  and  all  just  allowances  be  made  for  the  costs  of  work- 
ing. So  it  seems  that  the  courts  of  equity  in  England,  be- 
ing untrammeled  by  forms,  give  as  the  actual  damages  in 
such  cases  the  gross  proceeds,  less  the  necessary  expenses 
of  working,  including  the  cost  of  mining.  {Wild\.  HoU, 
9  M.  and  W.  671,  follows  Martin  v.  Po7^te7\) 

The  above  are  all  the  English  authorities  to  which  we 
have  been  referred  bearing  upon  this  question  in  favor  of 
respondent's  position,  and  all  that  we  have  been  able  to. 
find.  The  American  cases  cited  by  counsel  for  respondent 
are :  Gushing  v.  Longfellow,  26  Me.  310,  which  was  an  action 
of  trespaw  de  bonis  asportatis.    The  court  held  that  the  value 
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of  the  logs  sued  for,  at  the  time  they  were  severed  from  the 
freehold,  was  the  trae  measure  of  damages;  that  they  then 
became  a  chattel,    so  that  trespass  de  bonis  would  lie  for 
them.     The  form  of  the  action  evidently  effected  the  result. 
The  last  part  of  the  decision  is  instructive,  at  least,  as  tend* 
ing  to  show  the  growing  inclination  of  courts  to  do  justice 
by  giving  actual  compensation  for  damages^  sustained  Ben^ 
ndt  V.  Thompson,  13  Ired.  148,  follows  Martin  v.  Poiier  and 
Morgan  v.  Powell,  no  other  authorities  being  cited,  and  no 
reasons  for  the  rule  being  given.     The  same  is  substantially 
true  of  Smith  v.  Gondor,  22  Ga.  353,     The  Chicago  So,  Bri 
Dock  Co.  V.  Dunlap,  32  HI.  210,  may  be  entirely  correct^ 
but  it  is  not  in  point  in  this  case.     Sedgwick  on   Dam., 
inarg.  p.  5Z&etseq,,  is  also  referred  to  by  counsel  for  re- 
spondent.    The  author  there  gives  the  English  doctrine  as 
laid  down  in  Martin  v.  Porter,  but  in  a  note  at  p.  538  denies 
that  such  is  the  true  rule,  and  strenuously  adheres  to  thai 
enunciated  in  Forsyth  v.  Wells,  41  Pa.  St.  291.     We  cannot 
regard  either  Maye  v.  Tappan,  23  Cal.  306,  or  Goller  v.  Feit, 
30  Cal.  485,  as  an  authority  giving  the  rule  in  that  state. 
The  first  does,  indeed,  come  to  the  conclusion  contended 
for  by  respondent,  but  we  are  unable  to  comprehend  how 
such  a  conclusion  was  arrived  at,  after  reading  other  por- 
tions of  the  opinion.     In  the  last  case  the  court  say:  " The 
court  erred  also  in  refusing  to  permit  defendants  to  prove 
the  expense  of  digging  the  gold-bearing  earth.     The  point 
was  directly  adjudged  in  Maye  v.   Tappan,  23  Cal.  306." 
Sawyer,  J.,  justly  distinguished  for  his  painstaking,  concurs 
iu  the  reversal  on  the  sole  ground  that  defendant  should 
lave  been  permitted  to  prove  the  expense  of  digging  the 
gold-bearing  earth.     But,  as  already  observed,  in  Maye  v. 
Tappan,  the  court  adopted  a  rule  directly  opposite  the  one 
declared  correct  in  Goller  v.  Feit,  and  yet  the  decision  in 
the  latter   case  seems  to  have  turned   upon  the  former. 
There  is  a  mistake  somewhere,  and  we  can  only  disregard 
both. 

Our  particular  attention  is  stiU  called  by  counsel  for  re- 
spondent to  the  case  of  The  Barton  Coal  Co.  v.  Cox,  39  Md. 
3,  decided  in  1873.     The  facts  of  that  case  were  similar  to 
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those  presented  in  this,  and  the  decision  is  favorable  to  re- 
spondent's theory. 

The  declaration  in   that  case,   however,  was   somewhat 
different  from  the  complaint  in  this.     It  contained  three 
counts.     The  first  charged  that  the  defendant  broke  and 
entered  the  Iocils  in  quo,   and  mined  and   carried   away 
large  quantities   of    coal;    the  second  and  third   set  out 
the  trespasses  with  greater  minuteness,  and  charged  that 
defendants  then  and  there    took   and  carried   away  and 
converted  the  coal  to  their  own  use.    The  court  says:  "The 
declaration  contained  three  counts,  which,  so  far  as  the  dis- 
tinctive forms  of  action  can  be  recognized  in  our  present 
system  of  pleading,  may  be  designated  as  trespass  quare 
clausum  f regit  et  de  honis  aaportatis  combined."    So,  it  is  evi- 
dent that  the  pleadings  in  that  case  allowed  the   adop- 
tion of  such  a  rule  of  damages  as  the  court  deemed  proper 
in  an  action  of  trespass  de  bonis,  while  there  is  not  such  a 
count  in  the  complaint  in  this  case.     Although  we  cannot 
know  what  the  decision  would  have  been  had  the  declara- 
tion there  been  like  the  complaint  here,  we  shall  assume 
that  it  would  have  been  the  same  if  the  second  and  third 
counts  had  been  omitted,  or  if  the  second  and  third  had 
been  combined  with  the  first.     In  the  first  place,  the  court 
holds  (p.  22),  that  in  an  action  of  trover,  where  there  is  no 
fraud  or  culpable  negligence,  the  plaintiflf  may  recover  the 
enhanced  value  of  the  material  either  at  the  place  of  taking 
or  manufacture,  a  conclusion  that  finds  no  concurring  opin- 
ion in  this  court.     Had  the  court  been  of  diflferent  mind 
upon  that  important  question,  it  is  improbable  at  least  that 
it  would  have  arrived  at  a  similar  decision  upon  the  ques- 
tion under  consideration.      After  stating   that  there  is  a 
diversity  of  opinion  between  the   English  and  American 
cases,  and  that  the  latter  cases  are  not  uniform,  the  court 
cites  Forsyth  v.  Wdls,  41  Pa.  St.  291;  Herdic  v.  Yomig,  55 
Id.  176;  United  States  Y.  Magoon,  3  McLean,  171;  GoUer  v. 
Fett,  30  Cal.  482;  Coleman's  Appeal,  62  Pa.  St.  278;  Stock- 
bridge  Iron  Co,  v.  Cone  Iron  Works,  102  Mass.  84;  all  of 
which  are  strongly  against  the  decision  made.     The  court 
then  says:  ''In  the  absence  of  any  adjudications  in  this 
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state  on  the  qaestion,  and  the  conflict  of  authorities  in 
others,  we  must  endeavor  to  deduce  the  principles  which 
should  govern  in  cases  of  this  character  from  a  condensed 
statement  of  a  few  leading  cases  in  England,  where  this 
species  of  property  has  long  been  the  basis  of  national 
wealth,  and  often  the  subject  of  judicial  consideration." 

The  court  then  cites  Martin  v.  Portei',  Morgan  v.  Poioell, 
and  Wild  v.  Holt,  and  decides  the  case  according  to  the  rule 
adopted  by  the  English  cases  cited.  No  reasons  are  given 
for  preferring  the  rule  followed  in  the  English  cases  rather 
than  in  the  American;  but  the  decision  seems  to  have  been 
based  solely  upon  the  ground  that  the  rule  adopted  had 
been  declared  to  be  the  correct  one  by  some  of  the  English 
courts.  As  an  authority,  the  case  adds  to  the  English  de- 
cisions the  approval  of  the  Maryland  court,  which  we 
highly  respect,  although  unable  to  follow  its  example. 
Eobertson  v.  Jones,  71  111.  405,  was  similar  to  this  case. 
The  appellate  court  held  that  the  measure  of  damages  for 
coal  taken  by  defendant  upon  plaintiff's  land  was  its  value 
as  a  chattel  when  first  severed  from  the  mine.  The  founda- 
tion of  this  decision  was  also  laid  in  a  rule  which,  in  Ward 
V.  Simpson,  we  said  *^was  not  supported  by  sound  reason 
or  sustained  by  the  weight  of  decided  cases,  and  hence 
should  not  be  followed."  That  court  recognized  as  correct 
the  rule  that  in  trover  and  replevin  the  plaintiff  may,  in  the 
absence  of  fraud,  etc.,  recover  in  damages  the  appreciated 
value  of  the  property  taken,  because  he  may  recover  the 
property  in  specie  if  a  return  can  be  had,  and  then  adds : 
"The  moment  it,  the  coal,  was  severed  from  the  freehold, 
a  right  of  action  then  existed  in  favor  of  appellant.  If  he 
could  maintain  replevin,  and  recover  the  coal  severed  from 
the  land,  and  upon  this  there  can  be  no  doubt,  upon  the 
same  principle,  in  an  action  of  trespass,  he  has  the  right  to 
recover  the  value  of  the  coal  after  it  was  dug  in  the  bank." 

In  the  McLean  County  Coal  Company  v.  John  Long,  81 
111.  359,  an  action  of  trover  for  the  conversion  of  coals  taken 
from  the  land  of  plaintiff,  the  controversy  was  as  to  the 
proper  measures  of  damages.  The  court  followed  Robert- 
son V.  Jones,  supra,  holding  that  the  rule  was  the  same  in 
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trover  as  trespass.  Then,  as  tbe  rule  in  trover  is  different 
here,  so  it  may  differ  in  trespass.  Let  us  now  turn  to  some 
of  the  cases  wherein  the  rule  contended  for  by  appellant 
has  been  adopted.  Wood  v.  Moretoood,  was  tried  at  the 
Derby  assizes  in  1841,  before  Parke,  B.  The  declaration 
contained  a  count  in  trover  for  coals  taken,  and  another  for 
damages  for  injury  to  plaintiff's  reversionary  interest  in  the 
land.  The  baron  presiding,  who  had  participated  in  the 
decision  in  Martin  v.  Portet^  instructed  the  jury,  *' that  if 
there  was  fraud  or  negligence  on  the  part  of  defendant  they 
might  give  as  damages,  under  the  count  in  trover,  the  value 
of  the  coals  at  the  time  they  first  became  chattels,  on  the 
principle  laid  down  in  Martin  v.  Porter y  but  if  they  thought 
that  the  defendant  was  not  guilty  of  fraud  or  negligence, 
but  acted  fairly  and  honestly,  in  the  full  belief  that  he  had 
a  right  to  do  what  he  did,  they  might  give  the  fair  value  of 
the  coals  as  if  the  coal  fields  had  been  purchased  from  the 
plaintiff."  The  latter  rule  was  adopted  by  the  jury,  and  the 
decision  was  acquiesced  in. 

Hilton  V.  Woods,  vol.  4  Law  Bep.  Eq.  Cas.  438,  was  de- 
cided by  the  vice-chancellor  in  1867.  He  preferred  tbe 
rule  of  Wood  v.  Morewood,  to  that  of  Martin  v.  Porter,  and 
followed  the  former. 

Although  from  the  printed  reports  it  appears  that  the  two 
cases  last  mentioned  were  similar;  yet,  on  the  other  hand, 
it  seems  improbable  that  Baron  Parke,  in  the  latter,  would 
have  disregarded  the  rule  established  by  the  former,  in 
which  he  participated,  if  in  that  case  there  was  no  fraud  or 
culpable  negligence. 

Barnsley  Canal  Navigation  Company  v.  Tivibill,  vol.  3, 
English  Bailway  Cases,  366,  is  of  interest  in  this  connection. 
Under  the  canal  act,  a  canal  company  purchased  the  laud 
over  which  the  canal  passed,  but  the  coal  mines  and  coal 
were  reserved  to  the  owners,  who  were  to  be  at  liberty  to 
work  the  mines  so  as  not  to  injure  the  canal.  A.,  the  owner 
of  the  land  over  which  the  canal  passed,  sold  it  to  the  com- 
pany, and  afterwards  leased  the  coal  up  to  the  side  of 
the  canal  on  one  side,  and  up  to  the  towing-path  on  the 
other,   to  B.      A.  subsequently  contracted  with  the  com- 
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panj  for  the  sale  to  them  of  the  coal  under  the  canal  and 
towing-path,  and  eight  yards  on  each  side,  which  they  re- 
quired for  the  safety  of  their  canal.  It  was  decided  by  the 
court,  **  that  B.  was  entitled  to  compensation  in  respect  of 
the  interest  in  the  coal  which  he  had  acquired  under  the 
lease,  viz.,  the  profit  to  be  derived  from  the  coal  when 
gotten,  after  deducting  the  expense  of  getting."  (See,  also, 
Mayne  on  Law  of  Dam.,  227,  228;  Chipman  v.  Hibberdy  6 
Cal.  162.) 

SiocJcbridge  Iron  Company  y.  Co7ie  Iron  Company,  102  Mass. 
86,  was  an  action  of  tort  praying  for  relief  for  injury  to 
plaintiff's  land  by  digging  a  shaft  on  adjoining  land  occupied 
by  defendants,  and  thence  digging  into  and  under  plaintiffs 
land  and  taking  therefrom  large  quantities  of  iron  and  other 
ores.  Plaintiff  also  prayed  for  an  injunction.  The  court 
held  that  it  was  entitled  to  recover  **the  value  of  the  ore, 
to  be  estimated  as  it  lay  in  the  bed,  and  not  as  it  was  after 
the  defendants  had  increased  its  value  by  removing  it.'* 

In  United  States  V.  Magoon,  3  McLean,  171,  the  court  in- 
stracted  the  jury  **  that  the  value  of  the  ore  after  its  sepa- 
ration from  the  mine  was  not  the  measure  of  damages,  but 
the  injury  done  to  the  soil;  that  the  digging  and  carrying 
away  by  the  same  person  is  presumed  to  be  a  continuous 
act,  and  the  lead  ore  removed  must  be  considered  in  aggra- 
vation of  the  trespass  upon  the  soil." 

Mr.  Sedgwick,  in  discussing  this  question  (p.  273),  says: 
"The  principle  to  be  extracted  from  these  cases  is,  that  in 
trespass,  if  the  defendant  has  in  good  faith  increased  the 
value  of  the  property,  the  plaintiff  shall  not  have  the  ben- 
efit of  his  labor;  and  this  appears  to  be  the  rule  in  this 
country."  (See  Weymouth  v.  C.  &  N,  W.  B.  Co.,  17  Wiy. 
551;  Single  y.  Schneider,  24:  Id.  300;  Id.,  30  Id.  570;  Win- 
chester V.  Craig,  33  Mich.  207;  Folsom  v.  Apple  River  Log- 
dnving  Co.,  41  Wis.  608. 

Forsyth  Y.  Wells,  41  Pa.  St.,  was  an  action  of  trover  for 
coal  mined  upon  and  carried  away  from  the  land  by  mis- 
take. Plaintiff  claimed,  as  in  this  case,  that  because  the 
action  was  allowed  for  the  coal  as  personal  property,  by 
necessary  logical  sequence,  she  was  entitled  to  the  value  as 
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it  lay  in  the  pit  after  it  had  been  mined.  The  court  say: 
'*  It  is  apparent  that  this  view  would  transfer  to  the  plaint- 
iff all  the  defendant's  labor  in  mining  the  coal,  and  thus 
give  her  more  than  compensation  for  the  injury  done.  Yet 
we  admit  the  accuracy  of  the  conclusion,  if  we  may  properly 
base  our  reasoning  on  the  form  rather  than  on  the  principle 
or  purpose  of  the  remedy.  But  this  we  cannot  do;  and  es- 
pecially we  may  not  sacrifice  the  principle  to  the  very  form 
by  which  we  are  endeavoring  to  enforce  it.  Principles  can 
never  be  realized  without  forms,  and  they  are  often  inevita- 
bly embarrassed  by  unfitting  ones;  but  still,  the  fact  that 
the  form  is  for  the  sake  of  the  principles,  and  not  the  prin- 
ciple for  the  form,  requires  that  the  form  shall  serve,  not 
rule,  the  principle,  and  must  be  adapted  to  its  office.  * 
*  *  When  the  taking  and  conversion  are  one  act,  or  one 
continued  series  of  acts,  trespass  is  the  most  obvious  and 
j)roper  remedy;  but  the  law  allows  the  waiver  of  the  taking, 
so  that  the  party  may  sue  in  trover;  and  this  is  often  con- 
venient. *  *  *  But  when  the  law  does  not  allow 
this  departure  from  the  strict  form,  it  is  not  in  order  to 
enable  the  plaintiff,  by  his  own  choice  of  action,  to  increase 
his  recovery  beyond  just  compensation,  but  only  to  give 
him  a  more  convenient  form  for  recovering  that  much." 

The  court  then  states  that  in  an  action  of  trespass  it  pre- 
fers the  rule  adopted  in  Wood  v.  Morewood  to  that  of  Martin 
V.  Porter^  for  the  reason  that  the  former  gives  just  compen- 
sation for  actual  damage,  while  the  latter  does  not,  and 
adds :  * '  Where  there  is  no  wrongful  purpose  or  wrongful 
negligence  in  the  defendant,  compensation  for  the  real  in- 
jury done  is  the  purpose  of  all  remedies,  and  so  long  as  we 
bear  this  in  mind  we  shall  have  but  little  difficulty  in  man- 
aging the  forms  of  actions  so  as  to  secure  a  fair  result.  If 
the  defendant  in  this  case  was  guilty  of  no  intentional 
wrong,  he  ought  not  to  have  been  charged  with  the  value  of 
the  coal  after  he  had  been  at  the  expense  of  mining  it,  but 
only  with  its  value  in  place  and  with  such  other  damage  to 
the  land  as  his  mining  may  have  caused.  Such  would  man- 
ifestly be  the  measure  in  trespass  for  mesne  profits."  (7 
Casey,  456.) 
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Herdic  v.  Toting,  55  Pa.  St.  177,  was  replevin  for  logs  cut 
by  defendant  by  mistake  on  plaintiflTs  land.  The  logs  were 
driven  to  the  boom  by  defendant  and  there  replevied.  The 
court  say:  ^  *  *  *  "As  remarked  by  Lowrie,  C.  J., 
iu  Morrison  v.  Bobinson,  7  Casey,  458,  our  natural  sense  of 
justice  furnishes  the  ground  and  measure  of  compensation 
for  injuries  done  by  one  man  to  the  property  of  another, 
and  demands  adequate  remedy  to  obtain  it.  In  trespass 
for  mesne  profits,  compensation  was  therefore  held  to  be 
the  measure  of  damage,  and  the  defendant  will  be  allowed 
for  the  value  of  permanent  improvements  erected  by  one 
whose  title  he  has  bought.  *  *  *  *  Such  compensa- 
tion merely  would  have  been  the  standard  in  this  case  had 
ejectment  or  trespass  qnare  clauaum  fregit  been  brought  in- 
stead of  replevin.  The  value  of  timber  on  the  ground 
would  have  measured  the  mesne  profits.  Upon  principle 
and  analogy,  it  is  unjust  to  give  to  the  plaintiff  the  advan- 
tage of  the  labor  and  expense  of  the  defendant's  cutting  and 
hauling  the  logs  and  driving  them  to  the  boom.  Yet,  if  we 
confine  our  view  to  the  condition  of  the  property  at  the 
time  of  the  replevy,  instead  of  going  back  to  the  time  of 
the  taking,  this  would  be  the  mere  effect  of  a  change  in  the 
form  of  action,  and  not  of  an  alteration  of  the  circum- 
stances. *  *  *  In  case  of  inadvertent  trespass,  or  one 
done  under  a  bona  fide  but  mistaken  belief  of  right,  this 
(the  true  standard  of  damages)  would  generally  be  the  value 
of  the  logs  at  the  boom  (the  place  of  replevy),  less  the  cost 
of  cutting,  hauling  and  driving  to  the  boom."  (See,  also, 
Lykens  Valley  Coal  Co,  v.  Dock,  62  Pa.  St.  232,  and  Cole- 
man's Appeal,  Id.  278.) 

A  careful  examination  of  the  authorities  has  convinced  us 
that  there  is  a  growing  inclination  among  all  courts,  where 
it  can  be  done,  to  apply  the  only  safe  and  just  rule  in 
actions  for  damages,  whether  ex  contractu  or  ex  delicto,  and 
that  is,  to  give  the  injured  party  as  near  compensation  as 
the  imperfections  of  human  tribunals  will  permit.  This  is 
the  aim,  the  ideal,  of  the  law,  and  it  is  the  duty  of  courts 
to  come  as  near  it  as  possible  in  practice;  and  although 
courts  differ  as  to  the  method  of  ascertaining  the  actual  loss, 
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as  well  as  to  what  constitutes  actual  loss,  still  there  is  a  re- 
freshing unanimity  of  opinion  that  such  loss  only,  when 
ascertained,  ought  to  be  compensated  in  the  absence  of 
fraud,  malice  or  culpable  negligence. 

We  are  satisfied  that  the  weight  of  authorities  sustains 
the  views  of  counsel  for  appellant  upon  this  important  ques- 
tion, and  that  they  are  sanctioned  by  every  sense  of  reason 
and  justice.  The  court  erred  in  refusing  to  allow  defendant 
to  prove  the  necessary  cost  of  mining  the  ore  in  question, 
and  for  this  error  the  judgment  is  reversed. 


[No.  838.] 

BOBERT  FEBGUSON,  Appellant,  v.  THE  VIBGINIA 
AND  TBUCKEE  BAILBOAD  COMPANY,  Bespondent. 

Pbivate  way — Action  fob  Damages  Sufficibncy  of  Complaint. — A  com- 
plaint charging  a  railroad  company  with  negligence  in  failing  to  keep  in 
repair  a  private  way,  over  its  railroad  track,  constructed  for  its  own  use 
and  benefit,  and  used  by  other  persons  by  the  mere  license  of  the  railroad 
company,  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Idem. — In  actions  of  this  character  to  enable  a  plaintiif  to  maintain  his  action 
he  must  allege  and  prove  some  act  of  mis/easance  on  the  part  of  the  rail- 
road company. 

Idem — Public  Highway — ^Duty  of  Railroad  Company. — The  railroad  com- 
pany could  only  be  held  responsible  for  the  injuries  jdaintiff  received 
upon  the  theory  that  the  street  where  the  accident  occurred  was  a  public 
highway  prior  to  the  construction  of  the  railroad.  In  such  event  it 
would  be  the  duty  of  the  railroad  company  to  keep  it  in  repair. 

Pleadings  Construed  Liberally.— The  rule  of  construing  pleadings  most 
strongly  against  the  pleader  has  been  changed  by  the  statute  of  thi»  state 
which  provides  that,  for  the  purpose  of  determining  its  effect,  a  pleading 
shall  be  liberally  construed.     1  Comp.  Laws,  sec.  1133. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  appear  in  the  opinion. 

Lindsay  &  Dickson,  for  Appellant. 

I.  The  complaint  in  this  case  alleges  facts  sufficient  to 
constitute  a  cause  of  action;  as  a  motion  for  nonsuit  should 
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be  denied  when  there  is  any  evidence  tending  to  prove  the 
issue  on  the  part  of  plaintiff.  (9  Wall.  197;  38  N.  T.  435; 
17  Wall.  657;  and  cases  cited.)  A  complaint  in  a  case  of  this 
kiud,  which  invokes  solely  the  question,  whether  or  not  the 
defendant  is  guilty  of  negligence  in  the  premises,  should 
not  be  held  obnoxious  to  a  general  demurrer. 

n.  The  matters  alleged  in  the  complaint  establish  more 
than  a  mere  license;  something  beyond  a  mere  passive  ac- 
qniesence,  on  the  part  of  the  defendant,  in  such  use  of  the 
way  in  question,  that  by  fitting  and  preparing  this^  as  a 
proper  way,  for.  the  passage  of  teams  and  consenting  to  the 
constant  use  of  it,  in  that  manner,  by  all  persons  desiring^ 
so  to  use  it,  the  defendant  impliedly  invited  such  use.  It 
was  thereby  held  out  by  defendant  to  all  persons,  having 
occasion  to  pass  that  way,  as  a  fit  and  proper  way  for  the 
passage  of  their  teams,  and  is,  therefore,  brought  clearly 
within  that  line  of  decisions  which  hold  that,  where  one  has 
either^  expressly  or  impliedly,  invited  others  to  come  upon 
his  premises,  or  by  some  preparation  or  adaptation  of  the 
place  for  use  of  customers  or  passengers,  such  as  would 
naturally  and  reasonably  lead  them  to  suppose  that  they 
might  properly  and  safely  enter  thereon,  thereby  inducing 
or  alluring  them  to  come  upon  his  premises,  that  he  is 
charged  with  the  duty  of  seeing  to  it  that,  the  way  or 
premises  are  in  a  reasonably  fit  condition  to  enable  the  per- 
son so  induced,  to  enter  and  pass  with  safety;  and  that  for 
any  omission  or  neglect  therein,  on  the  part  of  the  person 
holding  out  this  inducement,  or  impUed  invitation,  result^ 
ing  in  injury,  to  one  so  allured  or  induced,  he,  the  pro- 
prietor, must  respond  in  damages.  {Sweeny  v.  Old  Colony  R. , 
10  Allen,  368;  Corby  Y.Eill,  4  C.  B.  (N.  S.)  556;  Houmell  v. 
Smyth,  7  C.  B.  (N.  S.)  738;  Elliott  v.  Pray  et  al.,  10  Allen, 
378;  Strauh  v.  Sodmxr,  53  Mo.  38.) 

But  if  the  facts  alleged  show  nothing  beyond  a  simple 
permission,  a  mere  passive  acquiescence  on  the  part  of  the 
defendant,  it  is  liable.  Negligence  may  be  positive  or  neg- 
ative; may  result  from  omission  or  commission.  (Shear- 
man &  Bedfield  on  Neg.,  sec.  499;  R.  Co.  v.  Stout,  17 
T7all.  657;  Birgey,  Gdrdiner,  19  Conn,  506;  Daley  v.  Nor- 
toich  R.  Co.,  26  Conn.  591. 
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Whitman  &  Wood,  for  Respondents. 

I.  To  avoid  the  objection  that  the  complaint  is  uncertain 
and  unintelligible,  it  must  be  easy  of  comprehension,  and 
free  from  reasonable  doubt.  (Salmon  v.  Wilson^  41  Cal. 
595.)  The  rule  suggested  by  counsel  for  appellant  to  test 
the  sufficiency  of  a  demurrer  on  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  is  ingenious  but  fallacious.  {Gantret  v.  Egerton,  Law 
Rep.  vol.  2,  374.)  The  averments  in  the  complaint  as  to 
the  duty  of  defendant,  are  bad  pleading.  (Seymour  v* 
Maddox,  71  E.  C.  L.  330.) 

II.  The  facts  stated  show  that  the  way  was  a  private  way, 
allowed  to  persons  having  occasion  to  use  the  same  with 
teams  or  wagons .  If  so,  it  was  the  business  of  those  using 
to  keep  it  in  repair.  (Washburne's  Easements  and  Servi- 
tudes, pp.  266,  683;  Bobbins  v.  Jones,  15  C.  B.  (N.  S.)  221; 
Doane  v.  Badger,  12  Mass.  68;  Prescott  v.  White,  21  Pick. 
342;  Shearman  &  Redfield  on  Negligence,  sec.  355.)  If  a 
public  way,  the  duty  devolved  elsewhere,  that  is,  upon  the 
public  representatives,  as  a  general  rule.  (Shearman  & 
Redfield  on  Negligence,  sec.  356;  Pollard  v.  Woburn,  lOd 
Mass.  84);  but  as  to  the  city  of  Virginia,  nowhere;  three 
being  no  legal  obligation  to  repair  streets  resting  upon  it. 
(McDonough  v.  Mayor  and  Aldermen  of  Virginia  City,  6 
Nev.  90.) 

III.  The  facts  fail  to  show  that  plaintiff  had  any  occasion 
to  be  riding  over  the  way.  They  fail  to  show  that  the  acci- 
dent was  not  caused,  directly  or  indirectly,  by  the  driver 
with  whom  he  was  riding,  or  that  defendant  knew,  or  that 
plaintiff  did  not  know,  the  defect  in  the  way,  in  either  of 
which  events  defendant  would  be  freed  from  liability, 
though  charged  with  the  duty  of  repairing  the  way.  (Ach- 
tenhagen  v.  City  of  Watertown,  18  Wis.  331;  Fox  v.  Glasten- 
bury,  29  Conn.  204;  Horbon  v.  Ipstoich,  12  Oush.  488; 
lalmadge  v.  Zanesville  dtc.  B.  Co.,  11  Ohio,  197;  Smith  v. 
Smith,  2  Pick.  621.)  None  of  the  facts  stated  in  the  com- 
plaint bring  this  case  within  the  category  of  actionable  negli- 
gence.    (Gautret  v.  Egerton,  Law  Rep.  Com.  Pleas  Cases, 
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vol.  2,  S71;  Southcote  v.  Stanley,  1  Hurlstone  &  Norman 
Exch.  246;  Bolch  v.  Smithy  7  Id.  736;  Nicholson  v.  ErieB.  R. 
Co,,  41  N.  T.  525;  Homisdl  v.  Smyth,  97  E.  0.  L.  740.) 

By  the  Court,  Beatty,  J. : 

This  is  an  action  for  damages  for  injuries  alleged  to  have 
been  sustained  by  the  appellant  in  consequence  of  the  fail- 
ure of  the  defendant  to  keep  in  repair  a  certain  wagon  road 
in  the  city  of  Virginia.  A  demurrer  to  the  complaint  was 
sustained  by  the  district  court,  and  the  plaintiff  declining 
to  amend,  the  defendant  had  judgment,  from  which  the 
plaintiff  appeals.  The  only  question  in  the  case  is,  whether 
the  district  court  erred  in  sustaining  the  demurrer. 

Two  causes  of  demurrer  are  assigned:  ** First,  that  said 
complaint  is  uncertain  and  unintelligible  in  this,  that  it  fails 
to  show  with  any  clearness  or  certainty  any  omission  of 
duty  or  commission  of  wrong  on  the  part  of  defendant  tend- 
ing to  plaintiff's  damage.  Second,  that  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action." 

The  second  of  these  objections  alone  will  be  considered. 
If,  as  counsel  for  respondent  contend,  the  complaint  wholly 
fails  to  show  any  omission  of  duty  or  commission  of  wrong 
by  the  defendant,  the  defect  is  reached  by  the  second  ob- 
jection; but  if  the  complaint  is  merely  ambiguous  or  uncer- 
tain in  the  statement  of  an  omission  of  duty  or  commission 
of  wrong  by  the  defendant,  the  objection  on  that  ground  is 
too  vague  and  general  to  be  regarded.  It  should  have 
specified  distinctly  in  what  the  uncertainty  or  ambiguity  or 
want  of  clearness  consisted.  This  it  wholly  fails  to  do,  and 
ought  not,  therefore,  to  be  considered.     (C.  L.  1104.) 

Does  the  complaint  disclose  a  cause  of  action?  It 
shows  that  the  defendant  is  the  owner  of  a  railway  having 
its  termini  in  the  city  of  Virginia  and  the  town  of  Eeno. 
**That  in  the  said  city  of  Virginia,  between  Washington 
and  Flowery  streets,  the  main  track  of  said  railroad  ruDs  in 
upon  and  along  a  certain  wagon  way,  road  or  thoroughfare  for 
a  distance  of,  to  wit:  sixty  feet,  and  the  said  defendant  did, 
at  the  time  of  the  commission  of  the  grievances  hereinafter 
complained  of,  and  now  does,  claim  to  own,  and  then  was, 
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and  now  is,  in  the  possession  of  the  land  and  premises  lying 
^vest  of  and  immediately  adjoining  said  portion  of  said  main 
track.  That  said  portion  of  said  main  track  which  does  so 
run  in  upon  and  along  said  wagon  way,"  etc.,  "has  at  all 
times,  since  its  construction,  hitherto  been  covered  with 
planking  by  said  defendant,  for  the  purpose  of  enabling  the 
teams  and  wagons  of  those  having  occasion  so  to  do,  to  pass 
over,  upon  and  along  said  portion  of  said  main  track,  and 
that  said  planking  extends,  to  wit:  two  feet  west  of  the  west 
rail  of  said  portion  of  said  main  track,  and  that  heretofore, 
to  wit :  ever  since  the  construction  of  said  main  track,  hith- 
erto all  persons  having  occasion  so  to  do  have  been  accus- 
tomed, with  the  knowledge  and  consent  of  the  defendant^  to 
pass  with  teams  and  wagons  over,  upon  and  along  said 
wagon  way,  road  or  thoroughfare,  and  in  so  passing  did, 
with  the  knowledge  and  consent  of  the  defendant,  pass  with 
their  teams  and  wagons  along  said  portion  of  said  main 
track,  partially  on  said  main  track  and  partially  on  the  said 
land  so  claimed  and  possessed  by  defendant^  as  aforesaid, 
to  wit:  the  land  adjacent  to  said  portion  of  said  main  track 
on  the  west;  and  the  said  defendant,  ever  since  the  construc- 
tion of  said  main  track,  has  kept  and  maintained  the  way  so 
used  for  the  passage  of  teams  and  wagons,  including  the 
said  lands  so  used  as  a  wagon  way  for  all  persons  having 
occasion  so  to  use  the  same." 

It  is  further  alleged  that  it  was  the  duty  of  the  defendant 
to  keep  said  planking  in  repair  so  as  to  afford  a  safe  means 
of  passage  for  teams  and  wagons,  and  the  breach  of  duty 
with  which  the  defendant  is  charged  is  that  it  "did  not  use 
due  and  proper  care  to  keep  and  maintain  said  portion  of 
said  main  track  and  the  land  immediately  adjacent  thereto 
on  the  west,  and  used  as  a  wagon  way  as  aforesaid  in  a  safe, 
secure  and  proper  condition,  so  as  to  enable  teams  and 
wagons  to  pass  upon  and  along  the  same  as  aforesaid,  bnt 
wholly  neglected  so  to  do,  and  so  neglecting  its  duty  did 
heretofore,  to  wit,  on  the  fifth  day  of  November,  A.  d.  1875, 
carelessly  and  negligently  suffer  and  allow  the  said  portion 
of  said  main  track  and  the  land  immediately  adjacent  there- 
to on  the  west,  and  used  as  a  wagon  way  as  aforesaid,  to 
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fall  into  decay,  and  to  be  and  become  on  the  said  last  men- 
tioned day  in  an  unsafe  and  improper  condition  for  teams 
and  wagons  to  pass  over  and  upon  the  same."  In  consor 
quence  of  which  it  is  alleged,  the  plaintiff  while  rightfully 
passing  with  a  loaded  wagon  partly  on  the  track-  and  partly 
upon  the  planking  west  of  the  track  was  thrown  oflf,  and  in- 
jured, and  damaged  by  reason  of  one  of  the  wheels  of  his 
wagon,  without  any  fault  or  negligence  on  his  part,  falling 
into  a  bole  in  the  planking  west  of  the  track. 

This  is  the  substance  of  the  complaint.  The  passage 
above  quoted,  which  charges  a  breach  of  duty,  is  clear  and 
unambiguous.  The  defendant  is  charged  with  a  failure  to 
repair  the  planking  west  of  the  track,  sujQfering  it,  by  use 
and  the  action  of  natural  causes,  to  fall  into  decay  and  thus 
become  unsafe.  This  is  the  charge  and  the  whole  charge^ 
one  of  non-feasance  merely,  and  not  of  any  misfeasance, 
and  the  question  before  us  is  thus  narrowed  down  to  the 
inquiry  whether  the  facts  alleged  in  regard  to  the  construc- 
tion and  use  of  the  way  are  sufficient  to  charge  the  defend- 
ant with  the  duty,  as  regards  the  plaintiff,  of  keeping  the* 
strip  of  planking  west  of  the  track  in  repair. 

The  general  allegation  that  it  was  the  duty  of  defendant 
to  repair,  asserts  a  conclusion  of  law  merely,  and  the  de- 
murrer ought  to  have  been  sustained  unless  the  facts  alleged 
support  the  conclusion.  (Seymour  v.  MaddoXy  71  E.  0.  L., 
330;  Gautret  v.  Egerton,  Law  Eep.  2  C.  P.  371.)  ,  Do  thet 
facts  alleged  show  that  the  defendant  owed  the  plaintiff  the 
duty  of  doing  what  it  is  charged  with  having  omitted  to  do? 
Under  the  old  rule  of  construing  a  pleading  most  strongly 
against  the  pleader  it  certainly  does  not.  It  does  not 
clearly  appear  that  the  wagon-way  in  question  is  a  highway, 
nor  that  it  existed  before  the  railway  was  laid  down,  and 
both  these  facts  are,  in  our  view,  essential  in  this  case. 
The  plaintiff,  it  is  true,  contends  that  even  if  the  complaint 
should  be  held  to  mean  that  the  road  was  the  property  of 
the  defendant,  constructed  for  its  own  purposes,  and  used 
by  others  by  the  mere  license  of  defendant,  that  still  enough 
is  alleged  to  show  a  good  cause  of  action.  But  to  this  we 
cannot  assent.     If  the  road  belonged  to  the  defendant  it  is 
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not  liable  to  the  plaintiff  for  a  failure  to  repair  unless  the 
road  was  provided  as  a  means  of  access  or  passage  for  those 
haying  business  with  defendant,  and  the  plaintiflf  was  using 
it  on  such  business.  (Indemaur  v.  Dames,  Law  Kep.,  2 
0.  P.  311;  Carlton  v.  Franconia  Co.,  99  Mass.  216,  and 
cases  cited.)  If  the  plaintiff  was  using  it  on  business  of 
his  own,  by  the  mere  license  of  the  defendant,  he  took  it 
with  all  its  imperfections.  In  such  case  it  would  be  neces- 
sary to  allege  and  prove  some  act  of  misfeasance  on  the 
part  of  the  defendant,  such  as  placing  a  dangerous  obstruc- 
tion on  the  road  at  night,  or  undermining  or  weakening  the 
way  (Corb?/  v.  Bill,  93  E.  0.  L.  556),  or  at  least  that  the  de- 
fendant, with  the  knowledge  of  the  evidence  of  some  latent 
defect  in  the  way,  had  failed  to  give  warning  under  such 
circumstances  as  to  indicate  malice.  {Oautret  v.  Egerton, 
supra,) 

This  complaint  fails  to  show  that  the  plaintiff  was  using 
the  road  on  business  of,  or  with  the  defendant,  or  that  it 
was  guilty  of  any  act  of  misfeasance  or  fraudulent  conceal- 
ment.    Neither  do  the  facts  alleged  bring  the  case  within 
the  principle  decided  in  Sweeney  v.  Old  Colony  Road,  10  Al- 
len, 368.    There  it  was  held  that  the  defendant  had  invited, 
allowed  and  induced  the  plaintiff  and  others  to  cross  its 
track   at  a  certain   point  by  constructing  a  thoroughfare 
and  stationing  a  flagman  to  warn  all  persons  of  the  approach 
of  trains.     The  flagman  motioned  to  the  plaintiff  to  cross 
when  a  train  was  approaching,  when — as  was  assumed  for 
the  purposes  of  the  decision — he  knew,  and  the  plaintiff  did 
not  know,  that  it  was  dangerous  to  cross.     A  new  trial  was 
afterwards  granted  upon  the  ground  that  the  evidence  did 
not  establish  the  facts  assumed .     This,  however,  does  not 
detract  from  the  authority  of  the  decision,  and  its  correct- 
ness is  conceded.     It  stands  upon  the  same  principle  as 
some  of  the  cases  above  referred  to.     The  act  of  the  flag- 
man in  signaling  the  plaintiff  to  cross  when  he  knew  or 
ought  to  have  known  that  it  was  dangerous,  was  a  misfea- 
sance for  which  his  employer  was  held  responsible.    There 
is  nothing  in  the  case  to  countenance  the  notion  that  the 
mere  construction  of  a  road,  adapting  it  to  the  purposes  of 
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transit,  renders  the  owner  liable  for  a  failure  to  repair  to 
every  person  who  is  permitted,  without  remonstrance,  to  use 
it.  The  case  of  Bobbins  v.  Jones,  109  E.  C.  L.  221,  is  dis- 
tinctly to  the  contrary. 

Our  conclusion  is,  that  on  the  assumption  that  the  road 
here  in  question  was  the  property  of  the  defendant,  the 
complaint  fails  to  state  a  cause  of  action.  But  the  i*ule  of 
construing  pleadings  most  strongly  against  the  pleader  has 
been  replaced  in  this  state  by  the  more  liberal  rule  pre- 
scribed in  section  70  of  the  Practice  Act  (0.  L.  1133.)  This 
section  is  the  same  as  section  159  of  the  New  York  Code. 
The  result  of  the  decisions  in  that  state  seems  to  be  that  on 
a  general  demurrer  the  allegations  of  a  complaint  will  be 
construed  as  liberally  in  favor  of  the  pleader  as,  before  the 
code,  they  would  have  been  construed  after  a  verdict  for 
the  plaintiff.  That  is,  they  will  be  construed  in  such  a 
sense  as  to  support  the  cause  of  action  or  the  defense. 
(Moak!s  Van  Santvoord's  PI.,  3d  ed.,  side  page  771  et  seq. 
and  cases  cited.)  In  this  state  a  similar  doctrine  has  been 
declared  in  State  v.  Central  Pacific  Co.,  7  Nev.  103. 

Applying  this  rule  of  construction  to  the  allegations  of 
this  complaint,  it  may  be  held  to  mean  that  the  way  in 
question  was  the  private  way  of  some  person  other  than  the 
defendant,  or  that  it  was  a  highway. 

If  it  was  a  private  way  of  some  person  other  than  the  de- 
fendant, the  defendant  may  or  may  not  have  been  obliged 
to  keep  the  crossing  in  repair,  according  to  circumstances. 
If  it  was  obliged  to  keep  it  in  repair  for  the  owner,  proba- 
bly it  would  be  liable  for  a  failure  to  repair,  not  only  to 
the  owner,  but  to  any  person  using  it  on  business  with  the 
owner,  or  on  business  of  his  own  with  the  owner's  permis- 
sion. But  there  is  nothing  in  the  complaint  to  show  that  it 
was  the  defendant's  duty  to  repair  the  crossing  if  it  was  a 
private  way,  and  nothing  to  show  that  the  plaintiff  was  one 
of  those  who  had  a  right  to  claim  the  fulfillment  of  such 
duty  if  it  existed. 

If  it  was  a  highway  in  use  by  the  public  before  the  rail- 
way was  laid  down,  then  it  was  the  duty  of  the  defendant, 
as  to  all  the  world,  to  restore  and  preserve  that  part  of  the 
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road  occupied  by  it  in  such  condition  as  to  afford  a  safe  and 
convenient  passage  for  wagons  and  teams.  Having  planked 
the  track,  the  defendant  would  have  been  bound  to  exer- 
cise ordinary  care  in  keeping  the  planking  safe.  This  obli- 
gation exists  probably  independently  of  any  statute,  but  if 
not,  it  is  clearly  imposed  by  the  statute  of  this  state.  (C. 
L.,  sec.  3442.)  It  may  or  may  not  have  been  necessary,  in 
order  to  make  a  safe  crossing,  to  extend  the  planking  upon 
the  land  of  the  defendant  west  of  the  track;  but  whether  it 
was  or  not,  the  defendant  was  bound  to  keep  it  in  repair  to 
its  full  width.  The  persons  who  had  occasion  to  pass  over 
it  could  not  be  expected  to  know  exactly  what  portion  of  the 
planking  covered  the  original  roadway  and  what  portion  ex- 
tended beyond  it.  The  whole  of  it  was  held  out  to  the  pub- 
lic as  a  part  of  the  crossing  which  it  was  the  defendant's 
duty  to  furnish,  and  it  was  liable  for  a  defect  existing  in 
any  part  through  its  fault  or  negligence.  The  principle 
upon  which  such  liability  would  rest  is  the  ground-  of  the 
decision  in  Elliott  v.  Pray,  10  Allen,  378;  Carlton  v.  Fran- 
conia  Co,,  99  Mass.  216. 

Upon  these  grounds  we  conclude  that  if  the  allegations  of 
the  complaint  are  construed  to  mean  that  the  road  upon 
which  this  accident  happened  was  a  highway,  in  use  as  such 
before  the  construction  of  the  railway  (and  under  the  rule 
above  adverted  to  they  may  be  so  construed),  then,  and 
then  only,  do  they  show  a  good  cause  of  action.  But  it  has 
not  been  contended  by  counsel  here,  and  we.  suppose  was 
not  contended  in  the  district  court,  that  the  complaint 
means,  or  was  intended  to  mean,  anything  of  the  kind.  On 
the  contrary,  the  only  ground  upon  which  it  is  contended 
that  the  defendant  is  liable,  is,  that  having  made  a  road  and 
allowed  everybody  to  use  it,  it  has  thereby  become  liable 
to  any  person  injured  by  a  defect  in  the  road  for  a  mere 
failure  to  repair.  This  position  we  consider  wholly  unten- 
able, and  although  the  complaint  might  be  so  construed  as 
to  show  a  cause  of  action,  no  such  construction  having  been 
contended  for,  we  do  not  consider  it  any  reason  for  revers- 
ing the  judgment  of  the  district  court. 

The  judgment  is  affirmed. 
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BESPONSE  TO  PETITION  FOR  REHEARING. 

By  the  Court,  Beatty,  J. 

In  a  former  opinion  we  held  that  the  complaint  in  this  case 
failed  to  state  a  cause  of  action,  unless  it  should  be  con- 
strued to  mean  that  defendant  laid  its  track  upon  a  highway. 
That  it  might  be  so  construed,  under  the  code,  was  con- 
ceded; but  having  been  led  to  believe  that  the  plaintiff  re- 
lied upon  other  and  inconsistent  facts  to  sustain  his  action, 
we  concluded  that  a  reversal  of  the  judgment  would  be  of 
no  advantage,  and  accordingly  affirmed  it.  A  rehearing  was 
afterward  granted  upon  a  petition  showing  that  the  plaintiff 
expected  to  be  able  to  prove  a  highway.  On  the  argument 
counsel  for  appellant  again  urged  the  proposition  made  in 
the  original  brief,  and  contended  that  under  the  allegations 
of  the  complaint  he  could  prove  a  state  of  facts  that  would 
render  the  defendant  liable  for  a  failure  to  repair  the  way  in 
question,  even  though  it  was  its  own  private  way. 

We  are  satisfied,  however,  that  in  this  position  the  au- 
thorities do  not  sustain  him,  and  we  refer  again  to  the  cases 
cited  in  our  former  opinion.  In  all  the  cases  cited  in  op- 
position to  our  views  as  therein  expressed,  the  principle 
upon  which  the  defendants  were  held  liable  was  that  they 
had  been  guilty  of  some  act  of  commission  by  which  others 
were  endangered.  This  is  as  true  of  that  class  of  cases  in 
which  damages  have  been  allowed  for  injuries  to  children 
caused  by  dangerous  machines  or  instruments  left  in  their 
way  as  it  is  of  any  of  the  other  cases. 

If  a  man  leaves  a  machine  which  he  knows  to  be  danger- 
ous where  it  is  accessible  to  children,  whose  childish  in- 
stincts will  impel  them  to  meddle  with  it  he  sets  a  danger- 
ous 4rap  for  children  and  is  justly  held  accountable  for  the 
injury  that  ensues.  And  so  does  a  man  set  a  dangerous  trap 
who  leaves  car  trucks  standing  near  the  crossing  of  a  track 
without  setting  the  brakes.  But  a  man  who  permits  others 
to  use  his  private  way  is  not  bound  at  his  peril  to  keep  it 
in  repair.     He  will  be  liable  for  the  consequences  if  he 

places  a  dangerous  and  hidden  obstruction  in  the  way,  and 
Vol.  XUL— la 
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on  the  same  principle  he  may  be  liable  if,  with  knowledge 
of  the  existence  of  some  latent  defect  in  the  way,  he  fails  to 
warn  those  who  have  been  accustomed  to  use  it,  or  who  may 
be  induced  to  do  so  by  its  having  the  appearance  or  reputation 
of  being  a  highway.  In  such  case,  however,  these  material 
facts  must  be  pleaded.  They  cannot  be  proved  under  an 
allegation  of  neglect  to  repair.  The  liability  does  not  grow 
out  of  the  failure  to  repair,  but  arises  from  the  fraudulent 
concealment  indicating  malice.  The  case  of  Knaresborough 
V.  The  Beecher  Company,  3  Sawyer,  C.  0.  R.  446,  is  not  in 
conflict  with  this  proposition,  but,  on  the  contrary,  sustains 
it.  In  that  case,  knowledge  of  the  defect  on  the  part  of  the 
defendant  was  not  essential  to  its  liability,  and  that  was  all 
that  was  decided.  All  that  was  said,  apart  from  the  point 
decided,  was  to  the  effect  that  knowledge  may  be  proved 
under  a  general  allegation  of  negligence  where  it  is  merely 
an  element  of  the  negligence  to  be  proved,  but  not  where  it 
is  essential  to  defendant's  liability,  as  it  is  here,  on  the  as- 
sumption that  plaintiflf  was  injured  while  using  the  defend- 
ant's private  way  on  business  of  his  own. 

There  is  no  construction  of  this  complaint  which  shows 
any  cause  of  action  against  the  defendant  unless  it  is  held  to 
mean  that  the  track  was  laid  upon  a  highway.  Allowing  it 
that  construction  it  does  show  a  cause  of  action,  and  upon 
that  ground  alone  the  judgment  of  the  district  court  is  re- 
versed, with  directions  to  overrule  the  demurrer,  with  leave 
to  the  defendant  to  answer. 


[Nos.  687-8.] 

STATE  OF  NEVADA,  Appellant,  v.  CONSOLIDATED 
VIRGINIA  MINING  COMPANY,  Respondent;  and 
STATE  OF  NEVADA,  Appellant,  v.  CALIFOENIA 
MINING  COMPANY,  Respondent. 

Default — Excusable  Negligence. — Two  suits  were  brought  against  the 
Consolidated  Virginia  Mining  Company,  and  two  against  the  California 
Mining  Company,  for  delinquences  and  penalties  for  the  non-payment  of 
taxes.     The  complaint  and  summons  in  each  case  were  served  upon  J- 
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6.  Fair,  the  managing  agent  of  each  corporation.  He  delivered  the 
same  to  the  regularly  retained  attorney  for  hoth  corporations,  with  the 
request  that  the  papers  should  be  properly  attended  to.  The  attorney 
appeared  and  filed  a  demurrer  in  one  of  the  suits  against  the  Consoli- 
dated Virginia  Mining  Company,  and  also  in  one  of  the  suits  against 
the  California  Mining  Company.  Defaults  were  regularly  entered  in 
each  of  the  other  suits.  The  attorney  of  the  corporation  makes  an  atE- 
davit  that  he  had  never  known  or  heard  of  but  one  suit  against  each 
corporation,  and  had  no  recollection  of  but  one  complaint  and  summons 
having  been  left  with  him;  that  while  unable  to  state  positively  that 
but  one  complaint  and  summons  was  left,  he  avers  unqualifiedly  that  if 
more  than  one  was  left  he  did  not  apprehend  it  at  the  time;  and  that  if 
he  had  known  that  more  than  one  was  left  he  would  have  appeared  and 
filed  a  demurrer  in  each  suit,  as  the  questions  to  be  litigated  were  the 
same  in  each  action:  Heldf  that  the  failure  of  the  attorney  to  appear  in 
both  actions  was  an  honest  mistake,  without  fraud  or  negligence  on  the 
part  of  the  corporations,  their  superintendent,  or  attorney,  and  that  the 
facts  stated  in  the  affidavits,  presented  on  motion  to  set  aside  the  de- 
faults, made  out  a  case  of  excusable  neglect. 

Idem — ^Aitidavit  of  Merits. — ^The  attorney  for  defendants,  in  his  affidavit, 
avers  that  he  is  familiar  with  all  the  facts  upon  which  a  recovery  is 
sought  in  said  actions;  that  he  believes,  and  has  so  stated  to  defendants, 
that  the  defendants  have  a  good  and  meritorious  defense  to  each  of  said 
actions;  that  the  subject-matter  of  said  actions  is  res  adjadicatd,  etc. : 
Heldf  sufficient. 

Idem — ^Entitling  Ajtedavits. — The  affidavits  used  on  motion  to  set  aside 
default,  were  simply  entitled  "State of  Nevada,  Storey  County:"  Held, 
that  inasmuch  as  the  affidavits  intelligibly  referred  to  the  respective 
actions,  the  fact  that  they  were  not  properly  entitled  therein  was  im- 
material. 

Objections — WsESf  must  be  Mabe  in  the  Court  below. — Technical  ob- 
jections to  the  introduction  of  papers  or  to  the  form  of  an  order,  which 
could  readily  have  been  cured  if  taken  in  the  court  below,  will  not  be 
considered  for  the  first  time  in  the  appellate  court. 

Appeal  from  the  District  Oourt  of  the  First  Judicial 
District,  Storey  County* 

The  facts  appear  in  the  opinion. 

Frank  V.  Drake,  District  Attorney  of  Storey  County,  for 
Appellant. 

I.  The  affidavits  used  in  support  of  the  motion  were  not 
entitled  in  any  cause,  nor  in  any  court;  nor  did  they  intel- 
ligibly refer  to  any  cause  pending  or  determined  in  any 
conrt;  nor  did  they  set  out  any  facts  from  which  the  court 
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could  infer  that  a  default  had  been  entered  in  any  specific 
cause  or  court.  (Pilce  v.  Powers,  1  How.  Pr.  53;  HigharriY. 
Hayes,  2  Id,  27;  Whipple  \.  Williams,  1  Mich.  115;  Arnolds, 
Nye,  11  Id.  456;  Saunders  v.  Erivin,  3  Miss.  732;  Humphrey 
V.  Cande,  2  Co  wen,  509.) 

II.  The  order  was  made  without  the  condition  precedent 
required  by  the  statute.  The  right  to  the  order  is  a  stat- 
utory privilege,  and  can  be  obtained  only  by  following  the 
terms  of  the  statute.  (Sec.  1131  Comp.  Laws  Nev*  (sec.  68, 
Pr.  Act);  Pugsley  v.  Van  Allen,  8  Johns.  351;  People  v. 
O'Connell,  23  Cal.  281.) 

III.  The  affidavits  are  wholly  insufficient  to  meet  the  re- 
quirements of  the  statute.  (Freeman  on  Judgments,  sec. 
112,  and  cases  there  cited;  3  Wait's  Pr.  667-670,  and  cases 
cited;  Mulholland  v.  Heyneman,  19  Cal.  605;  Coleman  v.  Ran- 
kin, 37  Id.  247;  Hancock  v.  Pico,  40  Id.  153;  Reiley  v.  Rud- 
dock, 41  Id.  312;  Chase  v.  Sivain,  9  Id.  130;  Ekel  v.  Swifi,  47 
Id.  620;  Im.  Co,  v.  Swineford,  28  Wis.  263;  Ch^eeny,  Goodlow, 
7  Mo.  25;  Weimer  v.  Mortis,  7  Id.  6;  Heisterhagen  v.  Garland, 
10  Id.  66;  Langdon  v.  Bidlock,  8  Ind.  341;  Haiirison  v.  Kra- 
mer, 3  Clarke  (Iowa),  554;  Harper  v.  Mallor//,  4  Nev.  448. 

IV.  The  record  discloses  a  good  and  perfect  service  in 
,  each  case  against  each  company  and  against  each  mining 

claim,  under  sections  3155  and  3233,  Compiled  Laws.  The 
publication  in  the  newspaper  constituted  a  complete  per- 
sonal service  as  to  the  defendant  corporation,  and  the  post- 
ing of  the  copies  of  those  published  notices  on  the  mining 
claim  created  a  good  service  against  the  realty. 

V.  The  affidavits  as  to  a  statement  of  a  defense  on  the 
merits,  are  wholly  insufficient.  (Freeman  on  Judgments, 
sec.  108;  Browndl  v.  Marsh,  22  Wend.  636;  Lecomptew.  Walsh, 
4  Mo.  557;  Briggs  v.  Briggs,  3  Johns.  257;  Brittan  v.  Pea- 
lody,  4  Hill,  61;  Huntv.  Wallis,  6  Paige,  377;  Winship  v. 
Jeioetl,  1  Barb.  Ch.  173;  Bailey  v.  Taafe,  29  Cal.  422;  Rich 
V.  Hathaway,  18  111.  548;  People  y.  Bains,  23  Cal.  127;  GM- 
hery  v.  Carter,  28  Ind.  59.) 

VI.  Where  a  default  is  regular,  defendant  cannot  be 
allowed  to  insist  upon  any  grounds  of  defense  which  are 
technical,  or  dishonest,  or  which  are  in   the  nature  of  a 
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penalty  or  forfeiture,  or  which  are  not  entitled  to  the  favor 
of  the  court.  (Freeman  on  Judgments,  sec.  108;  Kwg  v. 
Met'cJiants^  Ex,  Bank,  2  Sand.  693;  Parker  y.  Graid,  1  Johns. 
Ch.  p.  630;  Hawea  v.  Hoyt,  11  How.  Pr.  456;  People  v.  Bains, 
23  Cal.  127.) 

(7.  J.  Hillyer,  for  Respondent. 

The  failure  to  plead  was  not  the  result  of  any  negligence 
or  inattention  on  the  part  of  the  defendants,  their  agent,  or 
attorney,  or  of  any  failure  on  the  part  of  either  to  do  all 
that  is  usual  and  proper  for  prudent  men  to  do  under 
similar  circumstances.  The  failure  was  the  result  of  an 
accident,  seemingly  unavoidable  by  the  exercise  of  ordinary 
and  proper  diligence,  even  at  the  present  time  inexplicable, 
and  of  such  unusual  character  that  it  would  be  most  un- 
reasonable to  apprehend  its  repetition.  There  is  no  sub- 
ject-matter in  reference  to  which  appellate  jurisdiction  is 
exercised  with  so  much  deference  to  the  opinion  and  action 
of  the  inferior  court  as  that  of  relieving  from  defaults  on 
the  ground  of  accident,  surprise,  inadvertence,  or  excusable 
negligence.  {Hoioe  v.  Coldren,  4  Nev.  171;  Harper  y.  Mai- 
hny,  4  Id.  447;  and  cases  cited  in  dissenting  opinion; 
Coidey  v.  Chedic,  7  Id.  340;  Woodward  v.  Backus,  20  Gal. 
137;  IVancisY,  Cox,  33  Id.  323;  41  Id.  20;  46  Id.  63;  14 
Johns.  342;  5  How.  Pr.  461;  9  Abb.  Pr.  160;  Wait's  Pr. 
vol.  3,  p.  665.)  Bes  judicata  is  a  meritorious  defense.  (10 
Abb.  Pr.  64.) 

By  the  Court,  Hawley,  0.  J. : 

These  cases,  presenting  precisely  the  same  questions, 
were  argued,  and  will  be  decided  together. 

The  records  show  that  on  the  twenty-fifth  of  June,  1877, 
the  plaintiff,  the  State  of  Nevada,  brought  four  suits,  two 
against  the  defendant,  the  Consolidated  Virginia  mining 
company,  and  two  against  the  defendant,  the  California 
mining  company,  for  the  recovery  of  certain  alleged  delin- 
quencies and  penalties  claimed  to  be  due  on  account  of  de- 
linquent taxes  for  two  quarter  years.  The  complaint  and 
summons  in  each  suit  were  regularly  served  upon  J.  G. 
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Fair,  the  managing  agent  and  superintendent  of  the  defend- 
ants, by  the  sheriff  of  Storey  county,  on  the  twenty-ninth 
day  of  June,  1877. 

The  defendants  appeared  and  filed  a  demurrer  in  one  of 
the  suits  against  the  Consolidated  Virginia  mining  com- 
pany, and  in  one  of  the  suits  against  the  California  mining 
company,  and  made  default  in  each  of  the  other  suits. 
Judgment  having  been  entered  by  default  in  these  suits  the 
defendants  appeared,  and  moved  the  court  to  set  the  judg- 
ments aside,  and  to  open  the  defaults.  In  support  of  these 
motions,  the  defendants  presented  the  affidavits  of  J.  G. 
Fair,  the  superintendent  of  defendants;  C.  J.  Hillyer,  the 
attorney  for  defendants,  and  A.  H.  Eicketts,  a  clerk  in  the 
office  of  said  attorney.  The  court  granted  the  motion,  and 
the  plaintiff  appeals. 

The  affidavit  of  the  superintendent  shows  that  when  he 
was  served  with  the  copies  of  complaints  and  summons  he 
took  them,  according  to  his  usual  custom,  to  C.  J.  Hillyer, 
an  attorney  regularly  employed  on  a  salary  to  attend  to  the 
legal  business  of  said  defendants,  and  left  them  with  said 
attorney  after  making  the  request  that  they  should  receive 
proper  attention.  He  ''remembers  well  there  was  more 
than  one  complaint,  but  whether  or  not  there  were  more 
than  two  he  does  not  remember;  but  he  is  confident  he 
delivered  to  the  attorney  all  the  papers  served  upon  him  by 
the  sheriff."  After  being  assured  by  the  attorney  that  the 
papers  would  be  attended  to  he  left  the  attorney's  office, 
and  shortly  thereafter  wrote  to  the  president  and  board  of 
trustees  of  the  respective  companies  in  San  Francisco,  Cali- 
fornia, that  suits  had  been  commenced  for  the  recovery  of 
penalties  for  the  non-payment  of  taxes,  and  that  the  papers 
had  been  placed  in  the  hands  of  their  attorney,  with  instruc- 
tions to  defend  the  same.  He  further  says  ''that  he  is 
informed  by  his  attorney,  who  is  familiar  with  all  the  facts, 
and  fully  believes  that  each  of  said  companies  has  a  good 
and  meritorious  defense  to  the  certain  cause  of  action  in 
the  respective  suits  in  which  a  default  has  been  entered." 

The  affidavit  of  C.  J.  Hillyer  affirms  the  statements  made 
by  the  superintendent  in  respect  to  his  connection  with  the 
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suits.  He  states  that  until  Sunday,  the  tenth  day  of  Sep- 
tember, 1877  (after  the  judgments  by  default  had  been 
entered),  he  had  never  known  or  heard  of  more  than  one 
suit  against  each  of  said  companies  for  the  collection  of 
penalties  exclusively,  to  wit,  the  two  suits  in  which  demur- 
rers were  filed;  that  a  copy  of  the  complaint  and  summons 
in  one  suit  against  the  Consolidated  Virginia  Mining  Co, 
to  recover  thirteen  thousand  four  hundred  and  twenty-one 
dollars  and  twenty-five  cents,  and  one  suit  commenced 
against  the  California  Mining  Co.  to  recover  fifteen  thou- 
sand seven  hundred  and  three  dollars  and  thirty  cents,  were 
brought  to  him  by  the  superintendent  of  the  defendants  on 
the  twenty-ninth  day  of  June,  1877;  that  about  the  eighth 
day  of  July,  being  about  to  go  to  San  Francisco,  he  made 
a  draft  of  a  demurrer  to  each  of  said  complaints,  and  gave 
the  same  to  his  clerk,  with  instructions  to  make  two  copies 
in  each  case,  and  file  one  with  the  clerk  and  serve  the  other 
on  the  district  attorney  (which  the  aflSdavit  of  the  clerk 
shows  was  done);  that  he  has  no  recollection  of  ever  having 
seen  or  had  in  his  possession  either  of  the  complaints  or 
any  other  papers  in  either  of  the  suits  in  which  defaults 
were  entered;  '*that  while,  from  the  nature  of  the  case,  he 
cannot  aflSrm  positively  that  no  such  papers  were  ever 
shown  him,  he  can  state  unqualifiedly  that  if  so  he  did  not 
apprehend  it  at  the  time,  and  that  he  never  had  a  suspicion 
that  those  suits  had  been  commence^  until  he  learned  it  by 
telegram  of  Saturday  last  from  Mr.  Fair.  In  corroboration 
of  the  belief  that  such  papers  were  not  in  his  possession, 
affiant  states  that  neither  himself  nor  any  other  person,  to 
his  knowledge,  has  ever  had  any  occasion  to  remove  from 
his  office  any  papers  connected  with  these  tax  suits,  and 
that  immediately  after  learning  of  the  judgments  by  default, 
affiant  made  a  thorough  search  through  all  the  papers  in 
his  office,  and  that  none  connected  with  any  suits  for  penal- 
ties, except  the  two  in  which  demurrers  had  been  filed, 
were  found." 

"Affiant  further  says  that  had  he  known  of  the  commence- 
ment of  the  said  suits  he  would  have  filed  therein  at  the 
proper  time  demurrers  in  the  same  form  as  those  actually 
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filed  in  the  other  two  suits,  commenced  on  the  same  day, 
the  questions  to  be  litigated  in  each  case  being  substan- 
tially the  same." 

**Afl5ant  further  says  that  he  is  familiar  with  all  the  facts 
upon  which  a  recovery  is  sought  in  said  action,  and  fully 
believes,  and  has  so  stated  to  the  defendants,  that  the  de- 
fendants have  a  good  and  meritorious  defense  to  each  of 
said  actions,  and  are  not  in  fact  liable  for  any  portion  of  the 
amount  therein  claimed,  and  also  that  the  subject-matter  of 
said  action  is  res  adjudicata,  and  that  this,  in  the  opinion  of 
affiant,  sufficiently  appears  on  the  face  of  the  complaints, 
but  if  not,  that  it  can  be  made  fully  to  appear  by  answer." 

''Affiant  further  says  that  there  is  not,  and  has  not  been, 
any  desire  on  the  part  of  defendants  to  delay  a  hearing  in 
said  action  upon  the  merits." 

A.  H.  Eicketts  deposes  and  says,  after  confirming  the 
statements  of  Mr.  Hillyer  as  to  the  instructions  about  the 
preparation  and  filing  of  the  demurrers  in  the  two  suits,  and 
the  performance  of  that  duty  upon  his  part  pursuant  to  said 
instructions,  '*  that  neither  from  Mr.  Hillyer,  nor  from  any 
other  source  did  he  learn,  or  have  any  reason  to  suspect 
that  any  more  than  two  actions  were  then  pending  for  taxes 
against  said  companies  in  which  pleadings  had  not  been 
filed;  that  he  first  learned  that  four  actions,  instead  of  two, 
had  been  commenced  in  the  month  of  June,  after  judgment 
•  by  default  had  been  entered  in  two  of  said  causes  on  the 
seventh  instant;  that  on  learning  this  and  being  satisfied 
that  there  had  been  some  mistake,  and  thinking  it  possi- 
ble that  Mr.  Hillyer  might  either  have  overlooked  the 
papers  or  have  neglected  to  give  instructions  in  relation  to 
them  he,  in  the  absence  of  Mr.  Hillyer,  who  was  in  San 
Francisco,  examined  thoroughly  the  legal  papers  in  his 
office  and  found  there  two  copies  of  complaints  filed  June 
twenty-fifth,  with  summons  attached,  and  no  papers  what- 
ever in  relation  to  any  other  suits  for  tax  penalties,  and 
affiant  is  confident  no  such  papers  were  in  the  office. 
The  copies  of  complaints  found  were  both  for  the  recovery 
of  penalties  for  non-payment  of  tax  for  the  quarter  ending 
December  31,  1876." 
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We  think  these  affidavits  presented  sufficient  facts  to  au- 
thorize the  court  to  set  aside  the  judgment  obtained  by 
default,  and  to  open  the  defaults  and  allow  defendants  to  ap- 
pear and  interpose  any  defense  they  might  have. 

It  is  very  true,  as  was  argued  by  appellant's  counsel,  that 
there  is  no  satisfactory  proof  as  to  what  became  of  the  two 
missing  complaints  and  summons.  The  return  and  affidavit 
of  the  sheriff  is  positive  that  he  did  personally  serve  the 
superintendent  with  four  copies,  one  in  each  suit,  on  the 
twenty-ninth  day  of  June,  1877.  It  was  the  duty  of  the 
superintendent  to  deliver  these  copies  to  the  attorney  for 
the  defendants,  and  he  is  confident  that  he  did  so  deliver  aZZ 
the  papers  that  were  served  upon  him.  If  so,  there  was  no 
fault  or  negligence  on  his  part.  The  attorney  seems  to  have 
acted  in  good  faith.  It  may  have  been  an  oversight  on  his 
part  in  not  immediately  examining  all  the  papers  brought 
by  Mr.  Fair,  instead  of  simply  examining  "  one  of  the  com- 
plaints for  the  purpose  of  seeing  the  general  nature  of  the 
suit,"  but  certainly  it  was  not  such  an  act  of  negligence  in 
omitting  to  do  so,  at  that  time,  as  would  authorize  the  court 
to  refuse  to  open  up  the  default  upon  this  ground  merely. 
The  defendants,  notwithstandin  ^  the  fact  of  a  perfect  serv- 
ice having  been  made  by  publication,  in  addition  to  the 
personal  service  upon  the  superintendent,  had  the  right  to 
believe,  from  the  letter  of  their  superintendent,  that  their 
attorney  would  file  the  necessary  papers  in  all  the  suits. 
But  without  noticing  all  the  points  urged  by  the  district  at- 
torney in  his  brief,  we  are  of  opinion  that  the  fact  that  the 
defendants  appeared  in  two  of  the  cases  shows  conclu- 
sively that  their  attorney  was  ignorant  of  the  existence  of 
the  other  two  suits,  and  that  it  was  owing  to  an  honest  mis- 
take which  occurred  in  some  unexplained  manner,  without 
any  positive  fault  or  negligence  upon  his  part,  or  upon  the 
part  of  the  defendants  or  any  of  their  agents,  that  demur- 
rers were  not  filed  in  all  the  suits.  There  is  no  reason  why 
demurrers  should  have  been  interposed  in  the  two  cases 
and  not  in  the  others.  The  suits  were  identical  in  charac- 
ter, and  if  any  defense  could  be  made  in  one  it  could  in  all. 
The  facts  here,  although  of  an  entirely  different  nature,  are 
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as  stroDg  in  favor  of  setting  aside  the  judgment  and  open- 
ing the  default  as  in  Hoive  v.  Coldren,  4  Nev.  171,  and  the 
decision  in  that  case  upon  the  facts  was  expressly  concurred 
in  by  the  court  in  Harper  v.  Mallory,  Id.  447;  but  a  major- 
ity of  the  members  of  the  court  dissented  from  some  of  the 
reasons  given  in  Howe  v.  Coldreii,  upon  the  general  subject 
of  opening  defaults. 

It  is  difficult  to  establish  a  rule  upon  this  subject  that 
would  be  applicable  to  all  cases,  as  every  case  must  neces- 
sarily be  determined  upon  its  own  peculiar  facts.  We  think 
the  facts  in  these  cases,  as  presented  in  the  affidavits  refer- 
red to,  bring  the  defendants  within  the  rule  of  the  statute 
which  authorizes  the  court,  **upon  such  terms  as  may  be 
just,  and  upon  payment  of  costs,"  to  ** relieve  a  party,  or 
his  legal  representatives,  from  a  judgment,  order,  or  other 
proceeding  taken  against  him  through  his  mistake,  inadvert- 
ence, surprise  or  excusable  neglect"  (1  Comp.  Laws,  1131), 
and  are  of  opinion  that  the  action  of  the  court  below  in 
opening  the  defaults  should  be  sustained. 

The  affidavits  as  to  the  merits  are,  in  our  judgment,  suflS- 
cient.  (Howe  v.  Coldren,  supra;  Woodward  v.  Backus,  20 
Cal.  137;  Ifrancis  v.  Cox,  33  Cal.  323.) 

The  affidavits  were  prepared  to  be  used,  and  were  used, 
in  the  two  cases  wherein  the  defaults  had  been  entered.  The 
fact  that  they  were  not  properly  entitled  in  these  actions  is 
immaterial,  as  they  do  intelligibly  refer  to  the  respective 
actions  in  which  the  defaults  were  entered.  (1  Comp.  Laws, 
1568.)  But  if  the  objection  of  appellant  possessed  any  merit, 
it  should  have  been  made  in  the  court  below,  and  not  urged 
for  the  first  time  in  the  appellate  court.  {Longahaugh  v.  V, 
and  T.  B.  Co.,  9  Nev.  292.) 

The  form  of  the  order  is  also  objected  to  by  appellant. 
The  court  made  the  orders  setting  aside  the  defaults  and 
opening  the  judgments,  and  added:  "It  is  further  ordered 
by  the  court  that  said  defendants  do  pay  the  costs  of  this 
proceeding,"  instead  of  granting  the  relief,  upon  the  pay- 
ment of  costs,  in  the  language  of  the  statute.  This  objec- 
tion, like  the  last,  might  readily  have  been  cured  if  taken 
in  the  court  below  at  the  time  the  order  was  made,  and  for 
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the  reasons  stated  in  Longabaugh  v.  F,  and  T.  B,  Co,,  supra, 
cannot  be  urged  for  the  first  time  in  the  appellate  court. 

The  orders  appealed  from  are  aflSrmed,  and  the  district 
court  will  fix  a  reasonable  time  within  which  the  respective 
defendants  will  be  allowed,  upon  the  payment  of  the  costs 
in  these  proceedings  in  the  court  below,  to  plead  to  the 
respective  complaints.  Each  party  to  pay  its  own  costs  on 
appeal. 


[No.  853.] 

STATE  OF  NEVADA,  Eespondent,    v.   CALIFORNIA 
MINING  COMPANY  et  al.,  Appellants. 

Rule  Eight — Argument  of  Counsel.— The  "argument"  mentioned  in  rule 
eight  of  the  supreme  court  refers  to  an  oral  argument  before  the  court. 
Agreeing  to  waive  argument,  and  taking  time  to  file  brief  on  the  merits 
of  the  case  is  the  same,  in  effect,  as  an  oral  argument. 

Tax  Suits — Conteol  of  by  Attorney-General — Appearance  of  other 
Attorneys. — ^The  attorney-general  has  the  entire  control  of  all  tax  suits 
in  the  supreme  court,  on  the  part  of  the  state.  Other  attorneys  may 
appear  by  consent  of  the  attorney-general,  but  not  otherwise.  If  nothing 
to  the  contrary  is  shown,  the  court  will  always  presume  that  an  attorney 
appearing  for  the  state  in  such  suits  is  authorized  by  the  attorney-general 
to  act  in  the  case. 

Undertaking  on  Appeal — Sufficiency  of. — An  undertaking  which  com- 
plies with  section  three  hundred  and  forty-two  of  the  civil  practice  act 
(1  Comp.  Laws,  1403),  for  the  stay  of  execution,  with  the  exception  of 
binding  the  sureties  to  pay  in  gold  coin:  Held,  to  be  a  sufficient  under- 
taking on  appeal,  as  required  by  section  three  hundred  and  forty-one  (I 
Comp.  Laws,  1402),  for  the  payment  **of  all  damages  and  costs  "  awarded 
on  appeal. 

Idem — Executed  on  Sunday. — An  undertaking  on  appeal  executed  on  Sun- 
day is  valid.  The  execution  of  such  a  bond  is  not  'transacting  judicial 
business,"  and  is  not  prohibited  by  the  statute.     (1  Comp.  Laws,  4.) 

Tax  on  Proceeds  of  Mines — Collected  Quarterly. — In  construing  sec- 
tion ten  of  the  act  providing  for  the  taxation  of  the  net  proceeds  of  mines 
(2  Comp.  Laws,  3254) :  Heldy  that  there  is  nothing  in  said  section  to  pre- 
vent the  collection  of  such  taxes  quarterly.  {State  v.  Eureka  Con,  M, 
Co.,  8  Nev.  16,  aflarmed.) 

Idem — Ten  Per  Cent.  Penalty. — In  construing  the  various  sections  of  the 
revenue  law  relating  to  the  collection  of  delinquent  taxes:  Hekly  that 
the  per  centum  penalty  imposed  by  section  twenty-four  (2  Comp.  Laws, 
3148),  does  not  apply  to  suits  brought  for  the  collection  of  delinquent 
taxes  on  the  proceeds  of  mines,  and  that  such  percentage  is  not  imposed 
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or  authorized  by  section  one  of  the  act  prescribing  an  additional  penalty 
for  non-payment  of  taxes.  (2  Comp.  Laws,  3238.)  (Hawley,  O.  J.^ 
dissenting. ) 

Appeal   from  the  District  Court  of  the  First  Judicial 
District,  Sf-orey  County. 

F.    V.  Drake,  Attorney-general  of  Storey  county,  for  Re- 
spondent (on  motion  to  dismiss  appeal). 

I.  There  is  no  undertaking  on  appeal  as  required  by  sec- 
tion 341  of  the  code.  (Bank  v.  Judson,  10  How.  Pr.  133; 
Halseijy.  Flint,  15  Abb.  Pr.  367,  and  note;  Onderdonk  v. 
Emmons,  17  How.  Pr.  545;  Wilson  v.  Allen,  3  How.  Pr. 
369;  Hoppockw.  Cottrel,  13  How.  Pr.  461;  Gavdette  v.  Glis- 
san,  11  Nev.  184;  4  Wait's  Pr.  224,  225,  226  et  seq.;  Wilson 
V.  Holman,  2  O.  E.  254;  Oliver  v.  Pray,  4  Id.  191 ;  Langley  v. 
Warner,  1  N.  Y.  (1  Comstock),  606.)  The  undertaking  fails 
to  specify  any  kind  of  money  or  currency.  (1  Comp.  Laws, 
1403.)  Statutory  enactments  granting  rights  and  means  of 
appeal  are  strictly  construed  and  enforced.  {Canon  Road 
Co.  V.  Lawrence,  3  Or.  519;  Elliott  v.  Chapman,  15  Cal.  383; 
Shaw  V.  Randall,  15  Id.  386;  Wilson  v.  Holman,  2  O.  E. 
254;  Oliver  v.  Pray,  4  Id.  191;  More  v.  Brown,  10  Id.  198; 
Bradley  v.  Sneath,  6  Id.  491;  Harding  v.  Oivings,  1  Bibb, 
214.)  The  undertaking  was  executed  on  a  non-judicial  day, 
and  is  therefore  illegal.  (Bouvier  Diet.  767  (14th  ed.  1873); 
Field  V.  Park,  20  Johns.  (N.  T.)  140;  Freeman  on  Judg- 
ments, sec.  138;  State  v.  Shuer,  33  Maine,  539;  Chapman 
V.  Slate,  5  Blackford,  111;  Storey  v.  Elliott,  8  Cowen,  27; 
Williamson  v.  Roe,  3D.  &  L.  330.) 

II.  The  district  attorney  is  the  only  person  to  whom  the 
management  and  control  of  this  class  of  suits  are  entrusted. 
The  court  in  the  exercise  of  its  discretion  ought  to  relieve 
respondent  from  the  effects  of  any  stipulation  not  consented 
to  by  the  district  attorney.  (Quinn  v.  Lloyd,  7  Bobt.  638; 
People  V.  Mayor,  11  Abb.  Pr.  66;  Coxe  v.  Nicholls,  2  Yeates, 
546;  Harrow  v.  Farrow,  7  B.  Mon.  126;  Banks  v.  Evans,  18 
Miss.  35;  Union  Bank  v.  Govan,  18  Miss.  333;  Kellogg  v. 
Gilbert,  10  Johns.  220;  Craryw  Tamer,  6  Johns.  51;  Sim- 
onton  V.  jBaare??,  21  Wend.  362;  White  v.  White,  6  Nev.  20; 
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Williams  v.  Keller,  6  Nev.  Ill;  AlcWilliama  v.  HerschmaHf  5 
Nev.  265.  The  filing  of  an  undertaking  on  appeal  is  neces- 
sary to  confer  jurisdiction.  The  agreement  of  parties  can- 
not give  the  court  jurisdiction:  Mygait  v.  Ingham^  Wright, 
176;  Bradley  v.  flnecUh,  6  Ohio,  491;  BayUss  v.  Belmont 
BanJcy  15  Ohio,  619;  FarrandY.  Bentley,  6  Mich.  281;  Far- 
child  V.  Daten,  33  CaJ.  286;  Phillips  y.  Welch,  11  Nev.  187; 
Stamps  V.  Newton,  3  How.  [Miss.]  34.) 

C.  «7.  Hillyer,  for  Appellant  (on  the  merits). 

By  the  act  of  1871,  the  collection  of  taxes  on  the  pro- 
ceeds of  the  mines  must  be  enforced  in  the  same  manner  as 
the  taxes  upon  other  personal  property.  (Stat,  of  1871,  p.  90, 
sec.  10.)  The  judgment  is  erroneous  in  including  the  ten 
per  cent,  penalty  in  addition  to  the  penalty  of  twenty-five 
per  cent.  In  the  original  revenue  act  of  1864-5,  and  the 
amendments  thereto,  previous  to  1871,  the  intention  is  ap- 
parent to  provide  a  complete  and  distinct  system  of  assess- 
ing and  collecting  the  tax  on  the  proceeds  of  the  mines. 
(Comp.  Laws.  pp.  214  to  221.)  In  this  portion  of  the  act 
nothing  is  said  of  a  penalty  of  ten  per  cent.  The  relative 
order  of  the  several  acts  to  be  performed  is  substantially 
the  same  as  in  the  previous  portion  of  the  law  in  respect  to 
other  property,  and  following  this  order  a  section  in  refer- 
ence to  this  ten  per  cent,  should  have  been  inserted  between 
sections  12  and  22.  Its  omission  is  evidently  intentional. 
The  law  of  1871  is  equally  silent  in  relation  to  it.  In  fact, 
in  all  the  statutes  concerning  revenue,  this  ten  per  cent, 
penalty  is  only  mentioned  or  referred  to  in  three  places: 
first,  in  sec.  24  of  the  revenue  act  (Comp.  Laws,  188); 
second,  in  sec.  30  of  same  act  (Comp.  Laws,  191);  and  third, 
in  the  act  of  1873  (Comp.  Laws,  222).  The  purpose  of  the 
act  of  1873  was  to  impose  a  penalty  of  twenty-five  per  cent, 
and  not  this  penalty  of  ten  per  cent.  This  is  indicated  by 
its  title  and  shown  by  the  language  of  the  enactment.  It 
does  not  impose  or  attempt  to  enforce  the  ten  per  cent, 
penalty.  No  intention  is  shown  to  impose  a  penalty  of  ten 
per  cent.,  nor  to  recognize  this  penalty,  except  so  far  as 
theretofore  imposed   by  the   revenue   laws.      It    imposes 
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twenty-five  per  cent.,  and  leaves  the  ten  per  cent,  to  stand 
as  fixed  by  previous  legislation. 

Letvis  &  Deal,  for  Eespondent. 

The  tax  on  the  proceeds  of  mines  is  collectible  every 
quarter.  {State  v.  Eureka  Con,  M.  Co.y  8  Nev.  15.)  The  ten 
per  cent,  penalty  was  properly  added  to  the  judgment.  The 
intention  of  the  legislature  controlseven  against  the  express 
language.  {Rooney  v.  Bucklandy  4  Nev.  45.)  The  act  of 
1873,  p.  1G9,  clearly  imposes  it  in  all  cases  when  suit  is 
brought  in  the  district  court.  That  act  certainly  applies  to 
all  cases  where  suits  are  first  brought  in  the  district  court, 
and  the  amount  exceeds  three  hundred  dollars.  As  this  act 
is  an  independent  one,  not  purporting  to  amend  any  par- 
ticular law,  it  certainly  cannot  be  said  that  its  language  does 
not  embrace  suits  for  the  collection  of  mining  taxes  as  well 
as  any  other.  If  the  twenty-five  per  cent,  penalty  applies  to 
the  mining  tax  in  all  suits  brought  in  the  district  court  for 
taxes,  then  the  ten  per  cent,  is  equally  to  be  collected,  for 
the  same  language  which  makes  the  twenty-five  per  cent, 
applicable  to  the  mining  tax,  equally  imposes  the  ten  per 
cent.  The  clear  meaning  of  the  act  is  that  in  every  suit  for 
taxes,  whether  the  tax  be  a  mining  tax  or  not,  there  shall 
be  collected  a  penalty  of  twenty-five  per  cent,  in  addition  to 
the  ten  percent,  provided  by  or  mentioned  in  the  then  exist- 
ing revenue  laws. 

By  the  Court,  Leonabd,  J. : 

This  action  was  commenced  in  the  first  judicial  district 
court  against  the  California  mining  company  and  the  min- 
ing claim  described  in  the  complaint,  to  recover  a  state  tax 
of  thirty-three  thousand  six  hundred  twenty-four  dollars  and 
one  cent. ;  a  county  tax  of  fourteen  thousand  nine  hundred 
forty-four  dollars  and  one  cent. ;  a  school  tax  of  five  thou- 
sand six  hundred  and  four  dollars,  and  a  railroad  bond  tax  of 
eighteen  thousand  six  hundred  and  eighty  dollars  and  one 
cent. ;  amounting  in  all  to  the  sum  of  seventy-two  thousand 
eight  hundred  and  fifty-two  dollars  and  three  cents,  in 
United  States  gold  coin,  alleged  to  be  due  from  defendants 
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to  plaintiff,  under  the  revenue  laws  of  this  state  regulating 
taxation  of  the  proceeds  of  mines  containing  precious  metals, 
on  account  of  twenty-nine  thousand  one  hundred  and  twenty 
tons  of  gold  and  silver-bearing  ores  assessed  at  one  hundred 
fifty-five  dollars  per  ton,  and  extracted  from  the  mine  de- 
scribed in  the  complaint,  during  the  quarter  of  the  year  com- 
mencing April  1,  1876,  and  ending  June  30,  1876;  also  the 
additional  sum  of  seven  thousand  two  hundred  and  eighty- 
five  dollars  and  twenty  cents,  the  same  being  ten  per  centum 
of  the  said  tax,  alleged  to  be  due  as  a  penalty  for  non-pay- 
ment of  the  tax  as  required  by  law;  and  the  further  sum  of 
eighteen  thousand  two  hundred  and  thirteen  dollars,  the 
same  being  an  additional  penalty  of  twenty-five  per  centum 
of  said  tax  for  non-payment  of  the  tax  as  required  by  law, 
making  in  all  the  sum  of  ninety-eight  thousand  three  hun- 
dred and  fifty  dollars  and  twenty-three  cents,  besides  costs. 

Defendants  answered  to  the  complaint  and,  among  other 
things,  denied  that  the  tax  mentioned  in  the  complaint  was 
delinquent  or  due  at  the  time  the  action  was  commenced, 
and  alleged  that  the  action  was  prematurely  brought.  De- 
fendants denied  that  the  levy  and  assessment  of  the  taxes 
were  legally  made;  denied  that  at  the  commencement  of  the 
action,  or  at  any  other  time,  either  of  the  defendants  had 
become  liable  to  pay  as  taxes  the  amount  specified  in  the 
complaint  or  any  other  amount,  or  the  sums  claimed  to  be 
due  as  penalties  or  percentage,  or  any  part  of  said  sums. 

Plaintifif,  by  its  attorneys,  demurred  to  the  answer  on  the 
grounds:  First,  that  none  of  the  material  allegations  of  the 
complaint  were  denied  by  the  answer;  second,  that  the  new 
matter  set  up  in  the  answer  did  not  constitute  a  defense  to 
plaintifiTs  cause  of  action,  set  out  in  its  complaint,  either  in 
whole  or  part;  third,  that  the  defense  set  out  in  the  af- 
firmative matter  in  the  answer  constituted  no  defense  to  the 
recoverv  of  the  tax  under  the  statute  of  this  state — no  such 
defense  being  allowed. 

The  demurrer  was  sustained,  and  defendants  refusing  to 
amend,  judgment  was  rendered  and  entered  against  defend- 
ant, the  California  mining  company,  for  ninety-eight  thou- 
sand three  hundred  and  fifteen  dollars  and  twenty  cents — 


208  State  of  Nevada  v.  Cal.  M.  Co.      [Sup.  Ct 

Opinion  of  the  Court — Leonard,  J. 

the  tax  and  penalties  alleged^  in  the  complaint  to  be  due; 
also  for  four  thousand  nine  hundred  and  seventy-six  dollars 
and  ninety  cents,  the  amount  of  costs  taxed  in  the  case, 
making  in  all  the  sum  of  one  hundred  and  three  thousand 
two  hundred  and  ninety-two  dollars  and  ten  cents,  in  United 
States  gold  coin.  Separate  judgment  for  the  same  amounts 
was  also  rendered  and  entered  against  the  mine  described 
in  the  complaint.  Defendants  appeal  from  the  judgments. 
The  true  amount  of  the  tax  and  penalties  claimed  was 
ninety-eight  thousand  three  hundred  and  fifty  dollars  and 
twenty  cents,  but  their  amount  as  stated  in  the  judgments, 
and  for  which  judgments  were  rendered,  was  only  ninety- 
eight  thousand  three  hundred  and  fifteen  dollars  and  twenty 
cents.  However,  the  error  is  in  defendants'  favor  and  they 
cannot  complain. 

The  attorneys  of  record  in  the  court  below  were  the  dis- 
trict attorney  of  Storey  county  and  Messrs.  Lewis  &  Deal 
for  the  state,  and  Messrs.  0.  J.  Hilly er  and  E.  S.  Mesick 
for  the  defendants.  Judgment  was  rendered  March  15,  1877, 
and  this  appeal  was  taken  March  26,  1877.  On  the  first 
day  of  the  July  term  of  this  court,  the  cause  was  set  down 
for  argument  on  the  thirty-first  day  of  July,  1877.  On  the 
twenty-first  day  of  July,  1877,  Messrs.  0.  J.  Hillyer  and 
Lewis  &  Deal,  representing  the  respective  parties,  appeared 
in  open  court,  and  consented  to  dispense  with  oral  argu- 
ment, and  to  submit  the  case  on  briefs  of  counsel.  It  was 
thereupon  ordered,  that  the  case  be  so  submitted;  that 
counsel  for  appellants  should  have  fifteen  days  in  which  to 
file  brief,  and  counsel  for  respondent,  ten  days  thereafter 
to  reply. 

On  the  twenty-fifth  day  of  July,  1877,  F.  V.  Drake,  Esq., 
district  attorney  of  Storey  county,  served  upon  counsel  for 
appellants  a  notice  "  that  on  the  thirty-first  day  of  July, 
1877,  at  ten  o'clock  A.  M.,  and  before  the  hearing  of  said 
appeal,  the  respondent,  by  its  attorneys,  w^ould  move  the 
court  to  dismiss  this  appeal  with  costs,  on  the  ground  that 
the  appellants  had  failed  and  neglected  to  file  an  undertak- 
ing on  appeal  in  said  cause,  as  by  law  required." 

On  the  thirty-first  day  of  July,  1877,  at  the  time  and 
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place  stated  in  the  notice,  the  district  attorney  appeared  in 
coart  and  argued  his  motion  to  dismiss  the  appeal.  The 
attorney-general  has  not  at  any  time  appeared  in  person  in 
this  court,  nor  has  he,  in  person,  taken  part  in  any  of  the 
proceedings  affecting  this  case.  The  consent  to  submit  the 
case  on  its  merits  upon  briefs  to  be  filed,  was  given  by 
Messrs.  Lewis  &  Deal  on  one  side,  and  0.  J.  Hillyer  on  the 
other;  and  the  motion  to  dismiss  the  appeal  was  argued, 
and  the  written  notice  thereof  signed,  by  the  district  attor- 
ney alone.  At  the  argument  of  the  motion  to  dismiss, 
neither  of  the  attorneys  for  appellants  was  present  in  court, 
and  no  notice  is  taken  of  the  motion  in  their  brief.  In 
accordanciB  with  the  order  of  the  court,  Messrs.  C.  J.  Hill- 
yer, for  appellants,  and  Lewis  &  Deal,  for  respondent,  filed 
briefs  upon  the  merits  of  the  case.  And  although  we  in- 
tend to  decide  the  motion  to  dismiss  upon  its  merits, 
because  of  an  apparent  misunderstanding  between  counsel 
for  respondent,  still,  it  seems  proper  to  consider  it  in  the 
light  of  the  facts,  in  connection  with  rule  viii,  of  this 
coart,  which  reads  as  follows : 

''Exceptions  to  the  transcript,  statement,  the  undertak- 
ing on  appeal,  notice  of  appeal,  or  to  its  service  or  proof  of 
service,  or  any  technical  objection  to  the  record  affecting 
the  right  of  the  appellant  to  be  heard  on  the  points  of  errors 
assigned,  must  be  taken  at  the  first  term  after  the  transcript 
is  filed,  and  must  be  noted  in  writing,  and  filed,  at  least  one 
day  before  the  argument,  or  they  will  be  disregarded.  In 
such  cases,  the  objection  must  be  presented  to  the  court 
before  the  argument  on  its  merits." 

The  district  attorney  does  not  claim  that  it  would  be  just 
to  appellant  to  allow  counsel  for  respondent  to  argue  a  case 
on  its  merits,  and  thus  debar  the  former  of  the  privilege  of 
correcting  the  undertaking,  and  then  permit  the  latter  to 
move  a  dismissal  of  an  appeal  that  had  been  treated  as 
valid  by  him;  nor,  as  we  understand  him,  does  he  argue 
that  such  practice  is  permissible  under  the  rule  quoted. 
But  he  urges  that  the  notice  was  given  and  the  motion 
made  before  the  argument  on  its  merits.     He  claims  that 

the  argument  was  not  had  upon  the  merits  until  the  briefs 
Vol.  Xm.— 14. 
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were  filed.     If  in  this  case  the  briefs  constituted  the  entire 
argument  referred  to  in  the  rule,  it  must  follow  that  they 
are  a  part  of  the  argument  in  every  case,  and  consequently 
that  the  argument  is  never  concluded  until  after  the  briefs 
are  filed.     Such  is  not  the  case.     The  ''argument"  stated 
in  the  rule  is  an  oral  argument  before  the  court.     But  it  is 
said  by  the  district  attorney  that  Messrs.  Lewis  &  Deal  had 
no  power  to  submit  the  case  as  they  did.     It  must  be  ad- 
mitted, however,  that  they  had  as  much  power  to  do  that 
as  the  district  attorney  had  to  move  a  dismissal  of  the 
appeal.     The  district  attorney  had  charge  of  the  case  in  the 
court  below,  but  the  moment  it  was  appealed  to  this  court, 
the  attorney-general  alone  had  control  of  it.     (2   C.  L. 
2773  et  seq,;  People  v.  Pacheco,  29  Cal.  213.)    Afcer  the 
appeal,  the  district  attorney,  like  any  other  attorney,  may 
appear  in  a  case  wherein  the  state  is  a  party,  and  by  his 
act  bind  the  state,  if  he  comes  in  aid  and  by  consent  of  the 
attorney-general,  but  not  otherwise.     Courts  always  pre- 
sume, if  nothing  to  the  contrary  is  shown,  that  counsel  who 
appear  are  fully  empowered  to  act  in  the  case;  but  such 
presumption  ceases  if  a  showing  is  made  by  the  proper 
party  to  the  contrary.     Nothing  appearing  to  the  contrary, 
we  therefore  conclude  that  the  acts  of  Messrs.  Lewis  & 
Deal,  as  well  as  those  of  the  district  attorney,  were  per- 
formed by  the   consent  of  the  attorney-general.     If  so, 
agreeing  to  waive  argument  before  the  court,  and  taking 
time  to  file  briefs  on  the  merits  of  the  case,  was  the  same 
in  efi^ect  as  an  oral  argument.     The  case  was  submitted  at 
the  time  of  the  consent,  and  the  motion  to  dismiss  the 
appeal  should  have  been  made  and  noticed  before  that 
time.     Lynch  v.  Dunn,  34  Cal.  518,  is  not  opposed  to  the 
view  we  take.     (See,  also,  Bryan  v.  Berry,  8  Cal.  134.)    We 
think  the  motion  to  dismiss  the  appeal  must  be  overruled, 
but  will  not  rest  our  decision  upon  what  has  been  said. 
We  are  urged  by  the  district  attorney,  in  an  exhaustive 
and  able  brief,  to  grant  his  motion,  on  three  grounds : 

1.  It  is  claimed  that  there  is  no  undertaking  on  appeal, 
as  required  by  sec.  1402,  vol.  I.,  C.  L.;  that  the  undertak- 
ing given  was  for  the  purpose  of  staying  execution  only,  as 
required  by  sec.  1403. 
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2.  That  the  judgment  appealed  from  being  for  gold  coin, 
the  undertaking  must  be  drawn  and  payable  in  the  same 
kind  of  money;  that  inasmuch  as  the  undertaking  in  this 
case  does  not  specify  gold  coin,  it  is  void. 

3.  That  the  undertaking  was  executed  on  Sunday,  a  non- 
judicial day,  and  is  therefore  illegal  as  a  contract  or  as  a 
judicial  proceeding. 

We  are  not  to  inquire  whether  the  undertaking  is  or  is 
not  sufficient  to  stay  execution,  but  whether  it  is  sufficient 
to  perfect  the  appeal. 

After  entitling  the  cause,  the  undertaking  recites  the 
judgment  appealed  from,  the  amount  of  the  judgment  and 
costs,  the  judgment-debtor  and  creditor,  the  appeal  to  this 
court,  and  appellants'  desire  to  stay  execution  and  all  pro- 
ceedings pending  the  appeal.  It  gives  the  names,  residence 
and  occupation  of  the  sureties,  who  bind  themselves  in  the 
sum  of  two  hundred  and  twenty  thousand  dollars,  that  if 
the  said  judgment  appealed  from,  or  any  part  thereof,  be 
affirmed,  the  appellants  shall  pay  to  theplaintiflf  the  amount 
directed  to  be  paid  by  the  judgment,  or  the  part  of  such 
amount  as  to  which  the  judgment  shall  be  affirmed,  if 
affirmed  only  in  part,  and  also  all  damages  and  costs  which 
may  he  awarded  against  (he  appellants  upon  the  appeal,  or 
that  they  will  pay  the  same,  not  exceeding  the  sum  of  two 
hundred  and  twenty  thousand  dollars.  The  undertaking 
was  signed  and  sealed  by  the  two  sureties,  and  the  affidavit 
required  by  statute  taken,  on  Sunday  before  a  notary  public. 

It  will  be  observed  that  the  undertaking  complies  with 
the  requirements  of  section  1403,  with  the  exception  of 
binding  the  sureties,  in  terms,  to  pay  in  gold  coin.  It  will 
also  be  noticed  that  section  1402  does  not  require  an  under- 
taking given  to  perfect  the  appeal  to  be  made  payable  in 
gold  coin;  that  in  section  1402  the  only  requirement  of  the 
sureties  is  that  they  bind  themselves  '*to  the  effect  that 
the  appellant  will  pay  all  damages  and  costs  which  may  be 
awarded  against  him  on  the  appeal,  not  exceeding  three 
hundred  dollars;"  that  by  section  1403  the  sureties  are  re- 
quired, before  a  stay  of  execution  can  be  had,  to  bind 
themselves  in  double  the  amount  of  the  judgment,  to  pay 
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the  amount  directed  to  be  paid  by  this  court,  ''and  all 
damages  and  costs  which  shall  be  awarded  against  the  ap- 
pellant upon  the  appeal." 

It  will  be  seen  that  the  whole  requirement  of  the  first 
section  mentioned  is  also  required  by  the  last;  that  is  to 
say,  in  both,  the  sureties  must  bind  themselves  to  pay  at 
damages  and  costs,  etc.  Under  the  first  section,  if  they  so-- 
bind  themselves,  the  appeal  is  perfected.  How  could  it  have 
strengthened  the  obligation  to  pay  the  damages  and  costs  of 
appeal,  if,  in  the  same  instrument,  the  sureties  had  bound 
themselves  to  pay  them  in  the  sum  of  three  hundred  dollars, 
and  then,  second,  in  the  sum  of  two  hundred  and  nineteen 
thousand  seven  hundred  dollars,  to  pay  the  judgment  of 
this  court  and  all  costs  and  damages?  The  undertaking  is 
for  something  like  fourteen  thousand  dollars,  more  than 
twice  the  amount  of  the  judgment  and  costs,  which  strongly 
indicates  that  the  intention  of  the  sureties  was,  not  only  to 
stay  execution,  but  also  to  perfect  the  appeal.  But  whether 
they  unwittingly  or  intentionally  executed  the  undertaking 
for  the  purpose  of  perfecting  the  appeal  as  well  as  staying 
execution,  the  result  is,  that  they  accomplished  the  first, 
whether  they  did  the  last  or  not.  An  appeal  is  taken  by 
filing  and  serving  notice.  It  is  made  effectual  as  an  appeal 
simply,  by  executing  an  undertaking  in  accordance  with  sec- 
tion 1402.  It  is  made  efifectual  as  an  appeal,  and  a  stay  of 
execution  is  obtained,  in  case  of  a  money  judgment,  by  the 
execution  of  an  undertaking  required  by  section  1403,  and 
permitted  under  section  1408.  (See  ZoUer  v.  McDonald,  23 
Cal.  136;  Dobbins  v.  DoUarhide,  15  Id.  374;  Curtis  v.  Bich- 
ards  etal.,  9  Id.  37;  MoTcdumne  Hill  Co.  v.  Woodbury,  10  Id. 
185;  Dcyrey.  Covey,  13  Id.  505;  Mulfordw.  EstudUlo,  17  Id. 
618;  Thompson  v.  Blanckard,  3  Comst.  336;  Doolittle  v.  Bin- 
inny,  31  N.  T.  350;  Seacord  v.  Morgan,  17  How.  Pr.  394; 
Newton  v.  Harris,  8  Barb.  309;  Hyde  v.  Patterson,  1  Abb. 
Pr.  250;  McCarty  v.  Beach,  10  Cal.  461.) 

In  support  of  the  third  ground  of  objection  to  the  under- 
taking, it  is  said  that  it  would  have  been  void  under  the 
common  law  which  has  been  adopted  in  this  state,  and  that 
under  the  statute  (C.  L.  section  3)  the  transaction  of  aU 
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judicial  basiness^  with  certain  exceptions  not  embraced  in 
this  case,  is  prohibited  on  Sunday;  ''that  judicial  business, 
in  its  broadest  sense,  includes  all  proceedings  had  in  matters 
which  give  courts  jurisdiction  of  a  case  and  which  are  usual 
in  the  progress  of  a  cause." 

Under  the  common  law  no  judicial  act  could  be  done  on 
Snnday,  but  as  to  the  making  of  contracts  and  the  doing  of 
all  other  acts  not  of  a  judicial  nature,  that  law  made  no  dis- 
tinction between  Sunday  and  a  week  day.  (Vol.  2.  Pars. 
Cent.  757,  note  (n);  vol.  1,  Story  on  Cont.,  sec.  754;  Strong 
V.  Elliott,  8  Cow.  30;  Kepner  v.  Keefer,  6  Watts,  231;  John- 
mn  V.  Day,  17  Pick.  106;  Bloom  v.  BichardSy  2  Ohio  St.  387.) 

Courts  refused  to  sustain  or  enforce  contracts  admitted 
by  all  to  secure  an  immoral  end,  or  such  as  were  based 
upon  immoral  considerations;  but  no  court  of  last  resort 
went  so  far  as  to  include  in  that  class  such  as  were  executed 
on  Sunday,  because  they  were  made  on  that  day.  And 
since  the  statute  (29  Car.  2)  which  enacts  that  ''no  trades- 
man, artificer,  workman,  colorer  or  other  person  whatsoever 
shall  do  or  exercise  any  worldly  labor,  business  or  work  of 
their  ordinary  calling  upon  the  Lord's  day,"  it  is  evident 
that  the  English  courts  have  considered  contracts  not  pro- 
hibited by  statute,  neither  contra  borios  mores  nor  otherwise 
illegal  because  made  on  Sunday.  {Bloxsome  v.  Williams,  3 
B.  &  C.  113.)  In  Storey  on  Contracts,  vol.  1,  at  sec,  754, 
it  is  said:  ''In  all  these  cases,  however,  it  must  be  under- 
stood that  the  act  done  must  come  fairly  and  reasonably 
within  the  terms  of  the  statute  forbidding  it;  for,  as  the 
common  law  did  not  render  contracts  void  because  made  on 
Sunday,  the  case  must  be  brought  directly  within  the  pro- 
hibition of  the  act."     (See,  also,  vol.  2,  Pars.  Cont.  757.) 

The  prohibitions  which  our  legislature  has  seen  fit  to 
make  affecting  this  case  are,  that  "no  judicial  business 
shall  be  transacted  by  the  court,  except  deliberations  of  a 
jury,  who  have  received  a  case  on  a  week  day,  so  called, 
and  who  may  receive  further  instructions  from  the  court,  at 
their  request,  or  deliver  their  verdict;  nor  any  civil  process 
be  served  by  any  certifying  or  attesting  officer,  nor  any 
record  made  by  any  legally-appointed  or  elected  officer, 
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upon  the  first  day  of  the  week,  commonly  called  the  Lord's 
day."    (Vol.  1,  sec.  4,  C.  L.) 

In  our  opinion,  the  execution  of  the  undertaking  in  ques- 
tion was  neither  ''judicial  business  transacted  by  the  court" 
nor  judicial  business  in  any  proper  sense.  It  is  sometimes 
difficult  to  discriminate  between  judicial  and  ministerial 
acts,  but  there  is  little  difficulty  in  this  case.  It  is  not 
claimed  that  it  was  "judicial  business  transacted  T^y  the 
court,"  but  that  it  was  judicial  business  because  it  apper- 
tained to  court  matters,  and  was  an  act  necessary  to  be  done 
in  order  to  give  jurisdiction  to  this  court,  and  was  a  usual 
proceeding  in  such  cases.  If  any  portion  of  the  acts  per- 
formed in  executing  the  undertaking  was  judicial  business, 
the  whole  was.  If  the  acts  of  signing  and  justifying  were 
of  that  nature,  then  writing  the  undertaking  was  the  same; 
for  they  were  all  requisite  in  the  preparation  and  completion 
of  the  instrument.  And  yet  it  would  hardly  be  claimed  by 
the  district  attorney  that  a  preparation  of  the  undertaking 
by  the  notary  on  Sunday,  so  it  could  be  executed  and  filed 
early  Monday  morning,  would  be  a  judicial  act  because  it 
was  in  aid  of  a  court  proceeding. 

How  can  the  preparation  and  execution  of  an  undertaking 
to  perfect  an  appeal  and  stay  execution  be  judicial  business 
any  more  than  the  collecting  of  money  to  deposit  in  lieu  of 
the  undertaking  ?  One  appellant  executes  a  bond  on  Sun- 
day to  be  delivered  and  filed  on  Monday;  another  travels 
fifty  miles  to  collect  money  to  be  deposited  in  place  of  an 
undertaking.  The  act  of  neither  is  against  the  law  or  in 
any  manner  invalid,  unless  what  is  so  done  on  Sunday  is 
judicial  business.  One  accomplishes  his  object  in  one  way, 
the  other  in  another.  Can  it  be  possible  that  the  first  is 
judicial  business  while  the  other  is  not  ?  We  do  not  think 
the  district  attorney  would  prosecute  either  for  violating 
the  fourth  section  of  the  act  entitled,  "An  Act  for  the  better 
observance  of  the  Lord's  day,"  and  yet,  if  his  position  is 
correct,  they  would  both  be  liable  to  pay  a  fine  of  not  less 
than  thirty  dollars,  nor  more  than  two  hundred  and  fifty 
dollars,  for  transacting  judicial  business  on  Sunday.  It  is 
said  by  Chief  Justice  Field,  in  EeUy  v.  Van  Austin,  17  Cal. 
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565,  that  "the  clerk  in  entering  judgments  upon  default, 
acts  in  a  mere  ministerial  capacity.     He  exercises  no  judi- 
cial functions.     The  statute  authorizes  the  judgment,  and 
the  clerk  is  only  the  agent  by  whom  it  is  written  out  and 
placed  among  the  records  of  the  court."    He  cannot  enter 
the  default  and  judgment  on  Sunday,  because  by  another 
portion   of  section  4,  he  is  prohibited  from  making  any 
record  on  that  day,  but  he  is  not  prohibited  because  it  is 
judicial  business.     If  entering  a  default  and  judgment  is 
purely  a  ministerial  act,  for  the  reasons  stated,  it  certainly 
must  be  true  that  even  the  filing  of  the  undertaking  by  the 
clerk  is  such  an  act,  because  he  is  not  authorized  to  exercise 
any  judicial  functions,  his  only  duty  being  to  file  such  an 
one  as  is  presented,  and  "to  place  it  among  the  records  of 
the  court."     (See  Johnston  v.  PeoplCy  31  111.  473;  Johnson  v. 
Bay  J  17  Pick.  109;  Hilton  v.  Houghton^  35  Me.  144;  Gossy. 
Whitney,  24  Vt.  187;  Lov^oy  v.  Whipple,  18  Vt.  379;  aough 
V.  Shepherd,  31  N.  H.  494;  Fox  v.  Hills,  1  Conn.  308;  People 
v.  Bush,  40  Cal.  346.) 

The  same  reasoning  and  authorities  apply  to  the  acts  of 
the  notary.  They  were  not  prohibited  because  they  were 
purely  ministerial  (Belts  v.  Dimon,  3  Conn.  108);  nor  was 
the  notary  required  to  make  a  record  of  the  act  of  adminis- 
tering the  oath  to  the  sureties.  (Sections  336-337-338,  vol. 
1,0.  L.) 

The  motion  to  dismiss  the  appeal  is  denied. 

Counsel  for  appellant  claims  that  the  judgment  is  erro- 
neous for  two  reasons :  First.  It  is  urged  that  the  action 
was  prematurely  brought;  that  by  section  3254  C.  L.,  the 
collection  of  taxes  on  the  proceeds  of  mines  must  be  en- 
forced in  the  same  manner  as  taxes  upon  other  personal 
property;  that  no  suit  can  be  commenced  for  other  delin- 
quent taxes  before  the  last  day  of  November  next  succeed- 
ing the  assessment  of  the  property  taxed;  that  section  3254 
is  a  complete  substitute  for  all  previous  provisions  for  the 
enforcement  of  the  collection  of  taxes  on  the  proceeds  of 
mines;  that  the  word  "manner"  in  the  section  of  the  stat- 
ute referred  to,  includes  *'time,"  and  consequently  that 
the  tax  upon  the  proceeds  of  mines  cannot  be  collected 
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quarterly.  Second.  That  the  court  erred  in  rendering 
judgment  for  the  ten  per  centum  penalty,  for  the  reason 
that  the  statute  does  not  authorize  it  in  actions  for  delin- 
quent taxes  upon  the  proceeds  of  mines. 

The  first  objection  was  raised  in  Tlie  State  v.  Eureka  Con- 
solidated  Mining  CompariTj,  8  Nev.  29,  and  there  decided 
adversely  to  appellants'  construction.  We  are  satisfied 
with  the  opinion  rendered  in  that  case  upon  this  question. 
The  provisions  of  the  statute  requiring  the  collection  of 
taxes  in  this  class  of  cases  to  be  enforced  ''in  the  same 
manner  in  which  the  tax  on  any  other  kind  of  personal 
property  is  enforced  and  collected,"  does  not  by  any  means 
necessarily  suggest  the  conclusion  that  suits  for  their  col- 
lection must  be  brought  at  the  same  time. 

There  are  many  sections  in  the  statute  which  convince  us 
that  the  legislature  did  not  intend  to  have  section  3254  con- 
vey the  meaning  given  by  counsel  for  appellants.    The  stat- 
ute of  1871   itself  requires  the  assessment  to   be   made 
quarterly,  and  makes  each  assessment  and  tax  separate  and 
independent.     It  provides   that  the   tax  for  each  quarter 
shall  be  a  lien  upon  the  mine  from  which   the  proceeds 
taxed  were  taken,  and  that  such  lien  shall  attach  on  the 
first  days  of  January,  April,  July  and  October  of  each  year. 
If  the  legislature  intended  to  have  the  tax  collected  annu- 
ally instead  of  quarterly,  no  good  reason  can  be  given  for 
the  enactment  of  sections  3246  and  3250  of  the  act  of  1871. 
Those  sections  are  consistent  and  proper,  however,  if  it  was 
intended  that  there  should<be  a  quarterly  collection.    We 
do  not  think  the  statute  of  1871  was  intended  to  supersede 
or  repeal  former  statutes  in  relation  to  the  assessment  and 
collection  of  taxes  upon  the  proceeds  of  mines,  except  so 
far  as  the  former  acts  were  inconsistent  with  the  provisions 
of  that  act.     Indeed,  such  is  the  expressed  intention  of  the 
legislature.     Suppose  the  law  provided  that  actions  should 
be  commenced  in  district  courts  on  Mondays,  Tuesdays  and 
Wednesdays  of  each  week,  and  in  justices'  courts  on  Thurs- 
days, Fridays  and  Saturdays  only;  that  in  district  courts 
summons  should  be  issued  and  served,  judgment  entered, 
execution  issued  and  enforced  in  a  certain  way  and  by 
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certain  means  stated;  that  in  justices'  courts  the  collection 
of  demands  sued  on  ''should  be  enforced  in  the  same 
manner  in  which  collection  is  enforced  in  the  district 
courts."  In  such  case  we  judge  it  would  not  be  claimed 
that  actions  in  justices'  courts  should  be  commenced  on  the 
first  three  days  mentioned,  and  that  they  could  not  be 
brought  on  the  last  three,  because  such  a  construction 
would  be  unnecessary,  and  would  be  against  the  evident 
intention  of  the  legislature.  Before  the  passage  of  the  act 
of  1871  the  collection  of  taxes  upon  the  proceeds  of  mines 
was  enforced  substantially  in  the  same  manner  in  which 
taxes  on  personal  property  was  enforced;  so  they  have  been 
and  may  be,  since  the  passage  of  that  law. 

The  second  objection  presented  by  counsel  for  appellants 
involves  a  question  both  interesting  and  important  in  this 
state.  Under  the  laws  of  the  state,  was  the  court  below 
justified  in  rendering  judgment  for  the  ten  per  cent,  penalty 
in  this  action  for  the  collection  of  taxes  upon  the  proceeds 
of  mines  ?  It  is  our  duty  to  construe  the  statutes  bearing 
upon  this  question  according  to  the  real  intention  of  the 
legislature,  but  such  intention  must  be  gathered  from  a  fair 
construction  of  the  several  acts  themselves.  The  language 
used  and  the  object  to  be  attained  must  be  considered.  If 
the  language  is  capable  of  two  constructions,  one  of  which 
is  consistent  and  the  other  is  inconsistent  with  the  evident 
object  of  the  legislature  in  passing  the  laws,  that  construc- 
tion must  be  adopted  which  harmonizes  with  the  intention. 
But  we  cannot  ascertain  the  intention  by  our  own  standard 
of  what  would  have  been  proper  or  consistent  in  the  prem- 
ises. We  cannot  conclude  that  the  legislature  did  impose 
the  ten  per  cent,  penalty  unless  we  find  it  in  the  law,  what- 
ever may  be  our  personal  ideas  upon  the  propriety  or  con- 
sistency of  its  imposition  in  one  class  of  cases  and  not 
in  another;  and  where  the  language  used  is  susceptible  of 
but  one  natural,  honest  construction,  that  alone  can  be 
given.  These  principles  are  elementary.  (Sedgwick  on  the 
Construction  of  Stat,  and  Const.  Law,  190  et  seq.) 

The  provisions  of  the  statute  requiring  payment  of  an 
additional  per  cent,  of  the  tax  in  case  of  delinquency,  is 
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penal  in  its  nature  and  object.  Of  such  statutes  in  United 
States  V.  Morris,  14  Peters,  476,  the  supreme  court  of  the 
United  States  says:  "In  expounding  a  penal  statute,  the 
court  will  certainly  not  extend  it  beyond  the  plain  meaning 
of  its  words;  for  it  has  been  long  and  well  settled  that  such 
statutes  must  be  construed  strictly.  Yet,  the  evident  inten- 
tion of  the  legislature  ought  not  to  be  defeated  by  a  forced 
and  overstrict  construction."  To  the  same  effect  says  Mr. 
Justice  Story  in  The  Schooner  Nymph,  1  Sumner,  516-518. 

We  do  not  understand  counsel  for  respondent  seriously 
to  claim  that  the  ten  per  cent,  penalty,  prior  to  the  statute 
of  1873  (C.  L.  3238),  was  required  to  be  paid  in  actions  to 
enforce  payment  of  taxes  on  the  proceeds  of  mines;  but  it  is 
urged  that  the  payment  of  such  penalty  is  required  by  the 
last  statute.  The  title  of  this  act  is  ''An  act  prescribing  an 
additional  penalty  for  non«payment  of  taxes  in  certain  cases 
after  suit."    The  act  itself  is  as  follows: 

**In  all  suits  for  the  collection  of  delinquent  taxes,  orig- 
inally brought  in  the  district  courts,  where  the  amount  ex- 
ceeds three  hundred  dollars,  the  complaint  and  summous 
shall  demand,  and  the  judgment  shall  be  entered,  for 
twenty-five  per  centum,  in  addition  to  the  tax,  and  ten  per 
centum  thereon  and  costs,  provided  in  the  act  to  provide 
revenue  for  the  support  of  the  government  of  the  state  of 
Nevada  and  the  acts  amendatory  thereof;  and  such  tax,  pen- 
alty and  costs  shall  not  be  discharged,  nor  shall  the  judg- 
ment therefor  be  satisfied  except  by  the  payment  of  the  tax, 
original  penalty,  costs,  and  the  additional  penalty  herein 
prescribed  in  full." 

We  think  this  statute  is  fairly  susceptible  of  but  one  con- 
struction; and  that  is,  that  in  all  suits  originally  brought  in 
district  courts  for  the  collection  of  delinquent  taxes,  where 
the  amount  of  the  tax  exceeds  three  hundred  dollars, 
twenty-five  per  centum  of  the  tax  shall  be  entered  as  a 
judgment  in  addition  to  the  tax  and  costs;  and  if  in  any 
case,  the  revenue  laws  enacted  prior  to  the  statute  quoted, 
provide  for  the  ten  per  centum  penalty  in  that  case,  then 
such  penalty  shall  also  be  entered,  in  addition  to  the 
twenty-five  per  cent,  penalty;  but  that  if  in  any  case  where 
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snifc  is  brought  in  a  district  court  for  taxes  exceeding  three 
hundred  dollars,  the  former  revenue  laws  do  not  provide  for 
the  ten  per  centum  penalty,  then  in  such  case,  it  cannot  be 
given  under  the  statute  of  1873.  To  be  plain,  our  opinion 
is,  that  prior  to  this  statute,  the  revenue  lawB  of  the  state 
did  not  require  the  ten  per  centum  penalty  in  actions  for  the 
collection  of  delinquent  taxes  upon  the  proceeds  of  mines, 
and  that  in  such  cases,  under  the  statute  of  1873,  judgment 
can  be  rendered  only  for  the  tax,  the  twenty-five  per  centum 
penalty  prescribed  therein,  and  costs.  Let  us  examine  the 
statute.  In  the  first  place,  the  seventeenth  section  of  article 
iv.  of  the  constitution  provides,  that  "  each  law  enacted  by 
the  legislature  shall  embrace  but  one  subject,  and  matter 
properly  connected  therewith,  which  subject  shall  be  briefly 
expressed  in  the  title."  The  title  to  the  statute  now  under 
consideration  is  as  before  stated.  It  is  **  An  act  prescrib- 
ing an  additional  penalty  " — that  is,  a  penalty  in  addition  to 
a  penalty  already  prescribed.  Then,  so  far  as  the  title  indi- 
cates the  intention  of  the  legislature,  it  was  to  prescribe  a 
penalty  in  addition  to  one  provided  before  that  statute  was 
passed. 

The  law  itself  does  require,  in  terms,  that  a  judgment  be 
entered  for  a  penalty  of  twenty-five  per  centum  of  the  tax; 
but  as  to  the  ten  per  centum  of  the  same,  there  is  no  such 
requirement,  except  in  cases  where  such  per  centum  was 
provided  in  the  former  statutes  to  provide  revenue.  What 
the  legislature  plainly  intended  to  do  was  to  require,  in  the 
cases  mentioned,  a  more  stringent  penalty  for  non-payment 
of  taxes  than  was  then  provided.  Where  the  tax  exceeded 
three  hundred  dollars  they  meant  to  create  an  additional 
incentive  to  prompt  payment.  The  several  members  of  the 
legislature,  in  common  with  other  citizens,  may  have  thought 
the  ten  per  centum  penalty  was  imposed  in  this  class  of 
cases,  and  they  may  have  passed  the  statute  of  1873  under 
such  impression,  but  a  bare  recital  of  their  construction  of 
the  meaning  of  former  laws  in  the  statute  in  question  cer- 
tainly did  not  impose  the  disputed  penalty.  {Bingham  v. 
Board  of  Si(pervisor8,  8  Minn.  448.)  This  statute  provides 
that  '^such  tax,  penalty  and  costs  shall  not  be  discharged, 
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nor  shall  the  judgment  therefor  be  satisfied,  except  by  the 
payment  of  the  tax,  original  penalty,  costs,  and  the  addi- 
tional penalty  herein  prescribed,  in  full."  That  is  to  say, 
the  judgment  may  be  satisfied  by  payment  of  the  penalty 
then  before  prescribed,  and  the  penalty  therein  prescribed, 
the  tax  and  costs,  and  not  otherwise.  But  if  in  any  case 
there  is  no  original  penalty,  and  the  only  penalty  prescribed 
by  that  law  is  the  additional  penalty  of  twenty-five  per 
centum,  then  the  only  matters  to  be  satisfied  are  the  tax, 
the  twenty-five  per  centum  penalty  and  the  costs.  The 
*^ original  penalty"  referred  to  is  that  prescribed  by  the 
revenue  law  of  1865  and  the  amendments  thereto,  for  there 
was  no  other  to  which  it  could  refer.  If  the  legislature 
intended  by  the  statute  of  1873  to  impose  a  penalty  of  thirty- 
five  per  centum  of  the  tax  on  the  proceeds  of  mines,  where 
the  amount  exceeds  three  hundred  dollars,  it  should  have  so 
declared.  If  it  did  not  intend  or  wish  to  impose  but  twenty- 
five  per  centum  penalty  in  such  cases,  the  intended  result 
was  accomplished.  If  it  was  of  the  impression  that  the  ten 
per  centum  was  already  imposed  in  such  cases,  it  was  mis- 
taken, and  the  result  is  that  only  twenty-five  per  centum 
can  be  collected. 

Suppose  a  law  should  be  passed  by  the  next  legislature 
prohibiting  the  sale  of  intoxicating  liquors,  prescribing  a 
penalty  of  one  hundred  dollars  '^in  addition  to  the  fine  of 
fifty  dollars  now  provided  by  law  for  the  same  offense  by 
the  act  concerning  crimes  and  punishments,"  and  authoriz- 
iug  a  judgment  to  be  entered  accordingly.  In  case  of  viola- 
tion, would  it  be  claimed  that  the  fine  of  fifty  dollars, 
supposed  to  have  been  imposed  by  a  prior  legislature,  could 
be  collected  without  establishing  the  fact  of  its  imposition 
by  a  law  previously  enacted?  In  such  case,  if  an  examina- 
tion of  the  statutes  should  reveal  the  fact  that  there  bad 
been  no  prior  legislation  imposing  a  penalty  for  such  an 
offense,  the  conclusion  would  necessarily  be  that  the  legisla- 
ture was  mistaken  in  fact,  and  the  penalty  would  be  limited 
to  one  hundred  dollars.  Giving  the  language  of  the  statute 
of  1873,  under  consideration,  its  natural,  and  to  our  minds, 
its  only  proper  meaning,  we  are  entirely  satisfied  that  the 
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ten  per  centum  penalty  claimed  in  this  ease  could  not  be 
included  in  the  judgment  against  defendants,  unless  author- 
ity therefor  can  be  found  in  prior  statutes.  The  only  sec- 
tions of  other  and  former  laws  wherein  mention  is  made  of 
a  penalty  in  tax  suits,  are  3148,  3154  and  3155  (C.  L.) 
Those  sections  do  not  relate  to  the  taxation  of  the  proceeds 
of  mines,  but  of  real  and  personal  property,  as  defined  in 
sections  3128  and  3129.  In  the  last  section  personal  prop- 
erty, for  the  purposes  of  taxation,  is  defined  abd  specified, 
and  at  the  last  of  the  section  it  is  provided  'Hhat  gold  and 
silver-bearing  ores,  quartz  or  minerals  from  which  gold  or 
silver  is  extracted,  when  in  the  hands  of  the  producers 
thereof,  shall  not  mean,  nor  be  taken  to  mean,  nor  be  listed 
and  assessed  under  the  term  'personal  property,'  as  used  in 
this  section  of  this  act,  but  is  specially  excepted  therefrom, 
and  shall  be  listed,  assessed  and  taxed  as  hereinafter  pro- 
vided." 

Such  provision  was  made  in  the  act  of  1865,  commencing 
at  section  99.  In  that  and  all  subsequent  statutes  relative 
to  assessment  and  taxation,  as  well  as  to  the  enforcement  of 
payment  by  action,  the  proceeds  of  mines  have  been  and 
are  treated  by  provisions  appertaining  to  them  alone.  In 
those  sections  there  is  nothing  said  in  relation  to  a  penalty 
in  cases  where  taxes  become  delinquent.  And  it  would 
seem  that  until  1873,  the  legislature  did  not  intend  to  im- 
pose a  penalty  in  case  a  tax  on  the  proceeds  of  mines  should 
become  delinquent,  for  by  section  30  of  the  statute  of  1865, 
and  as  amended  in  1866,  and  as  it  still  remains,  the  form  of 
the  complaint  prescribed  requires  the  district  attorney  to 
insert  a  prayer  for  ten  per  centum  penalty  upon  "the  tax 
due  on  real  estate,  improvements,  and  personal  property," 
which  does  not  include  the  tax  upon  proceeds  of  mines,  as 
will  be  seen  by  reference  to  section  5  (0.  L.  3129). 
Then,  in  section  31  (0.  L.  3155),  in  case  of  default  in 
actions  to  enforce  payment  of  taxes  tpon  all  property 
except  the  proceeds  of  mines,  it  is  provided  that  judg- 
ment shall  be  entered  "for  the  amount  of  taxes,  with 
ten  per  cent,  damages  and  costs."  But  turning  to  the 
part  of  the  statute  which  treats  of  the  taxation  of  the  proceeds 
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of  mines  and  the  collection  of  taxes  due  thereon,  as  before 
stated,  there  is  not  the  slightest  intimation,  until  1873,  that 
the  legislature  intended  to  prescribe  a  penalty  in  case  of 
delinquency.  But,  on  the  contrary,  there  is  striking  proof 
that  they  did  not  so  intend,  by  the  prescribed  forms  of  com- 
plaint in  actions  like  this,  as  well  as  in  actions  for  the  col- 
lection of  taxes  upon  real  and  personal  property.  In  the 
latter,  the  form  provides  a  prayer  for  ten  per  cent,  damages 
for  non-payment,  as  required  by  law,  while  the  former  re- 
quires nothing  but  the  tax  and  costs.  Then  section  129 
(0.  L.  3233)  declares  that  "so  far  as  they  are  applicable, 
and  not  otherwise  expressly  provided  in  this  act,  the  an- 
swer to  the  complaint,  the  means  and  manner  of  serving  the 
papers,  *  *  *  and  in  all  other  matters  concerning  the 
collection  of  delinquent  taxes  on  the  proceeds  of  mines,  the 
laws  for  the  collection  of  taxes  on  real  estate  and  personal 
property,  as  provided  in  this  act,  shall  apply  to  the  collec- 
tion of  delinquent  taxes  on  the  proceeds  of  mines."  The 
statute  of  18G5  was  one  of  the  most  important  laws  passed 
at  that  or  any  other  session  of  our  legislature,  and  it  bears 
upon  its  face  evidences  of  mature  deliberation.  Under  such 
circumstances  it  is  difficult  to  arrive  at  any  other  conclusion 
than  that  the  legislature,  until  1873,  did  not  intend  to  re- 
quire a  penalty  in  cases  of  this  character.  If  the  legislature 
of  1865  did  in  fact  so  intend,  it  left  no  evidence  of  such 
intention  in  the  statute,  and  subsequent  legislatures,  until 
1873,  in  no  respect  changed  the  law  in  this  regard. 

The  court  erred  in  entering  judgment  for  the  ten  per 
centum  penalty,  but  we  perceive  no  occasion  for  a  new 
trial.  The  judgment  may  be  modified  according  to  the 
rights  of  the  parties.  Plaintiff  is  entitled  to  recover  judg- 
ment for  the  whole  tax,  seventy-two  thousand  eight  hundred 
and  fifty-two  dollars  and  three  cents;  the  twenty- five  per 
cent,  penalty,  eighteen  thousand  two  hundred  and  thirteen 
dollars,  and  four  tiousand  six  hundred  and  fourteen  dollars 
and  thirty-nine  cents  costs,  making  a  total  of  nineiy-five 
thousand  six  hundred  and  seventy-nine  dollars  and  forty- 
two  cents  in  United  States  gold  coin. 

The  cause  is  remanded  to  the  court  below  with  instruc- 
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tions  to  modify  the  judgments  herein  as  follows:  By  insert- 
ing the  sum  of  four  thousand  five  hundred  and  fifty-three 
dollars  and  twenty-five  cents  in  place  of  four  thousand  nine 
hundred  and  fifteen  dollars  and  seventy-six  cents,  taxed  as 
costs,  and  entered  as  the  district  attorney's  percentage;  also, 
by  inserting  the  sum  of  ninety-one  thousand  and  sixty-five 
dollars  and  three  cents  in  place  of  ninety-eight  thousand 
three  hundred  and  fifteen  dollars  and  twenty-three  cents, 
entered  as  the  total  amount  of  the  tax  and  penalties;  also, 
by  inserting  the  sum  of  four  thousand  six  hundred  and  four- 
teen dollars  and  thirty-nine  cents  in  place  of  four  thousand 
nine  hundred  and  seventy-six  dollars  and  ninety  cents, 
entered  as  the  whole  amount  of  costs,  including  the  district 
attorney's  fee  and  percentage;  and  the  judgment  so  modified 
is  affirmed  without  costs  of  appeal. 

Hawley,  C.  J.,  dissenting: 

I  concur  in  the  conclusions  reached  by  the  court,  that 
this  case  must  be  examined  and  decided  upon  its  merits, 
and  that  the  ten  per  centum  penalty  imposed  by  section  24 
of  the  revenue  act  of  1864-5  (Stat.  1864-5,  282;  Stat.  1866, 
172),  does  not,  by  the  terms  of  said  section,  for  the  reasons 
stated  in  the  opinion  of  the  court,  apply  to  suits  brought 
for  the  collection  of  delinquent  taxes  upon  the  proceeds  of 
mines.  But  I  entertain  a  different  opinion  as  to  the  con- 
struction that  ought  to  be  given  to  the  act  approved  March 
7, 1873.     (Stat.  1873,  169,  170.) 

In  the  first  place,  it  must  be  conceded  that  the  general 
power  of  taxation  is  unlimited;  that  it  rests  upon  necessity; 
is  inherent  in  every  sovereignty,  and  essential  to  the  exist- 
ence of  the  government.  Every  individual  must  bear  his 
portion  of  the  public  burdens. 

The  object  of  imposing  penalties  is  to  secure  the  prompt 
payment  of  the  taxes  when  due,  and  the  imposition  of  the 
penalties  prescribed  by  the  statute  must,  in  my  judgment, 
be  sustained  upon  the  same  general  principles  that  support 
the  power  of  taxation.  It  seems  to  me,  therefore,  that 
npon  principle,  the  general  rule  of  strict  construction,  as 
applied  to  ordinary  penal  statutes,  has  no  application  what- 
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ever  to  this  case,  and  I  do  not  understand  the  court  to  base 
its  opinion  upon  this  ground. 

Statutes  imposing  penalties  for  the  non-payment  of  taxes 
are  not,  strictly  speaking,  in  derogation  of  the  natural 
rights  of  individuals.  In  the  construction  of  all  revenue 
statutes  in  relation  to  the  imposition  or  collection  of  a  tax 
or  penalty,  we  ought,  whenever  it  can  be  done  without  vio- 
lence to  the  language  used,  to  so  construe  the  acts  as  to 
give  effect  to  the  meaning  and  intention  of  the  legislature, 
without  any  reference  to  strictness  upon  one  side,  or  favor 
upon  the  other.  {Wood  v.  United  States,  16  Peters,  342; 
Taylor  v.  United  StaieSy  3  How.  210;  Cliquot'a  Cliampa^ne, 
3  Wal.  144;  United  States  v.  Hodson,  10  Id.  395;  United 
States  V.  Breed,  1  Sum.  C.  C.  160;  Davj/  v.  Morgan,  56 
Barb.  222;  Corimall  v.  Todd,  38  Conn.  443.)  The  con- 
struction must,  as  all  courts  say,  seek  the  real  intent  of  tlie 
law-makers.  "Courts  of  justice  are  bound  to  give  effect  to 
that  intent,  and  are  not  at  liberty  to  fritter  it  upon  meta- 
physical niceties."  (The  Schooner  Nymph,  1  Sum.  C.  C. 
518.)  No  interpretation  ought  to  be  adopted  which  would 
in  any  manner  tend  to  defeat  the  object  and  purpose  of  the 
law,  if  the  language  used  is  fairly  and  honestly  susceptible 
of  a  construction  that  will  sustain  the  object  which  the  leg- 
islature had  in  view  in  passing  it.  What,  then,  was  the 
object  of  the  legislature  in  passing  the  statute  of  1873? 
This  question  is  very  easy  of  solution.  It  was,  in  brief,  to 
compel  the  prompt  payment  of  taxes,  and  to  prevent  delin- 
quencies and  delays. 

The  legislature  was  evidently  of  the  opinion  that  the  ex- 
isting penalties  imposed  in  the  revenue  act  were  not  suffi- 
cient to  accomplish  the  desired  purpose.  It  knew  that 
taxes  were  not  only  regarded  by  many  people  as  burdens, 
but,  in  the  language  of  the  supreme  court  of  Connecticut  in 
the  case  above  cited,  "that  many  look  upon  them  as  money 
arbitrarily  and  uhjustly  extorted  from  them  by  the  govern- 
ment, and,  hence,  justify  themselves  and  quiet  their  con- 
sciences in  resorting  to  questionable  means"  for  the  purpose 
of  avoiding  the  payment  of  their  taxes,  and  it  determined 
to  oppose  this  resistance  of  the  taxpayers  by  the  imposition 
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of  a  lieavy  penalty.  It  would  further  seem  from  the  lan- 
guage of  the  act  that  the  failure  or  refusal  to  pay  the  taxes 
when  due  came  only  from  the  heavy  taxpayers,  for  the 
penalty  is  limited  to  such  suits  as  are  **  originally  brought 
in  the  district  courts,  where  the  amount"  of  the  tax  ''ex- 
ceeds three  hundred  dollars." 

The  legislature  also  knew  that  the  existing  penalty  of  ten 
per  cent,  only  applied  to  the  collection  of  delinquent  taxes 
upon  real  estate  and  personal  property  (as  distinguished  by 
the  express  terms  of  the  revenue  act  from  the  collection  of 
taxes  on  the  proceeds  of  mines.)  At  least,  this  knowledge 
onght  to  be  presumed,  because  each  member  of  the  legisla- 
ture, like  every  other  individual,  is  presumed  to  know  the 
law. 

Now,  it  seems  to  me  that  if  the  rule  of  strict  construction 
is  to  be  literally  enforced,  then  the  object  which  the  legis- 
lature had  in  view  would  to  some  extent  be  defeated,  for  it 
might  be  argued,  with  some  degree  of  plausibility  at  least, 
that  the  twenty-five  per  cent,  penalty  does  not  apply  to 
suits  brought  for  the  collection  of  delinquent  taxes  upon 
the  proceeds  of  mines;  because  by  a  literal  and  strict  inter- 
pretation of  the  language  of  the  act  of  1873  it  only  imposes 
the  twenty-five  per  cent,  as  an  additional  penalty  to  the 
penalty  already  imposed  upon  delinquent  taxpayers  on  real 
estate  and  personal  property  by  the  *'act  to  provide  revenue 
for  the  support  of  the  government  of  the  state  of  Nevada 
and  the  acts  amendatory  thereof,"  and  that  it  could  not  be 
enforced  in  suits  brought  for  the  collection  of  delinquent 
taxes  against  the  proceeds  of  mines,  because  no  original 
penalty  was  imposed  in  such  cases,  and  this  act  only  pre- 
scribes an  additional — not  an  original — penalty.  And  if 
any  effect  is  to  be  given  to  the  title  of  the  act  as  bearing 
upon  the  construction  of  it,  then,  it  seems  to  me,  that  this 
view  is  strengthened  because  the  title  indicates,  as  the  court 
say,  that  it  was  ''the  intention  of  the  legislature  to  pre- 
scribe a  penalty  in  addition  to  one  provided  before  that 
statute  was  passed,"  and  as  no  penalty  whatever  had  been 
provided  for  against  delinquents  on  the  proceeds  of  mines 

there  could  not  be  any  additional  penalty  against  that  char- 
VoL.  XIIL— 15. 
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acter  of  property.  But,  as  before  stated,  I  do  not  believe 
that  the  rule  of  strict  construction  has  any  application  what- 
ever to  this  case,  and,  therefore,  in  examining  the  act  I 
have  endeavored  to  find  the  real  intention  of  the  legislature, 
which  is  the  cardinal  guide  that  beacons  the  pathway  of  all 
courts  in  determining  the  proper  construction  to  be  given 
to  all  doubtful  statutes,  and  I  have  sought  to  collect  this 
intention  from  the  language  of  the  act  itself,  viewed  with 
reference  to  "the  occasion  and  necessity  of  the  law — from 
the  mischief  felt  and  the  object  and  remedy  in  view."  (Sibley 
V.  Smith,  2  Mich.  492.) 

The  court,  in  Wiixshw  v.  Kimball  (25  Me.  495),  in  refusing 
to  give  a  strictly  liberal  construction  to  the  statute,  said: 
"But  statutes  are  to  receive  such  a  construction  as  must 
evidently  have  been  intended  by  the  Legislature.  To  ascer- 
tain this  we  may  look  to  the  object  in  view,  to  the  remedy 
intended  to  be  afforded,  and  to  the  mischief  intended  to  be 
remedied."  In  order  to  get  at  the  intention  of  the  law- 
makers, where  the  statute  is  ambiguous  or  its  language  uncer- 
tain, courts  have  never  hesitated  to  sacrifice  the  letter  of  the 
statute  to  the  purpose  and  object  of  the  legislature  wherever 
it  could  be  done  without  violence  to  the  language  of  the 
statute.  I  am  of  opinion  that  in  a  case  like  the  present, 
where  it  is,  as  I  think,  plainly  perceivable  that  a  particular 
intention,  though  not  very  clearly  expressed,  must  have 
been  in  the  minds  of  the  legislators,  that  intention  ought  to 
be  enforced  and  made  to  control  the  strict  letter  of  the  stat- 
ute. The  legislature,  in  the  act  of  1873,  made  no  discrim- 
ination, as  in  previous  acts,  between  delinquents  on  real 
estate,  personal  property  or  the  proceeds  of  mines.  It  was 
intended  to  apply  to  all.  No  suit  for  the  collection  of  delin- 
quent taxes  should  thereafter  be  brought  in  the  district 
court,  where  the  amount  exceeded  three  hundred  dollars, 
without  a  demand  being  made  for  twenty-five  per  centum  in 
addition  to  the  ten  per  centum  that  had  been  previously 
imposed  only  against  delinquent  taxes  on  real  estate  and 
personal  property,  but  by  this  act  extended  and  made  appli- 
cable to  all  suits  of  every  kind  and  character  that  migbt 
thereafter  be  brought  for  delinquent  taxes  where  the  amount 
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of  the  tax  exceeds  three  hundred  dollars.  The  limitation — 
and  the  only  limitation — is  in  the  amount  of  the  tax,  not  in 
the  character  of  it. 

If  the  legislature  only  intended  that  the  twenty-five  per 
cent,  should  be  enforced  in  cases  where,  imder  the  revenue 
acts,  the  ten  per  cent,  was  imposed,  why  did  they  not  insert 
after  the  word  "dollars"  the  words  "except  in  suits  brought 
to  recover  delinquent  taxes  on  the  proceeds  of  mines?" 

If  the  twenty-five  per  cent,  was  only  to  be  enforced  in 
suits  brought  for  delinquent  taxes  against  the  proceeds  of 
mines,  why  should  the  act  provide  that  no  judgment  in  any 
suit  for  delinquent  taxes,  which  necessarily  includes  the 
proceeds  of  mines,  should  be  satisfied  except  by  the  pay- 
ment of  the  original  penalty  of  ten  per  cent,  "and  the  addi- 
tional penalty  herein  prescribed  in  full?" 

It  must,  as  I  think,  be  admitted  that  the  act  of  1873, 
viewed  from  any  standpoint  of  construction  that  takes  into 
consideration  the  previous  statute  imposing  the  ten  per 
cent.,  fails  to  prescribe  in  clear  and  positive  terms  its  exact 
meaning.  But  if,  in  addition  thereto,  we  look  at  the  pur- 
pose of  the  law-makers,  their  intention  is  made  certain.  If 
it  had  occurred  to  the  legislature  that  the  ten  per  cent,  was 
not,  by  the  language  used,  clearly  imposed  against  the  pro- 
ceeds of  mines,  I  have  no  doubt  that  it  would  have  been 
expressly  included  so  as  to  prevent  any  possible  misunder- 
standing of  their  meaning  by  any  construction  whatever. 

It  is  manifest,  to  my  mind,  that  it  was  the  real  intention 
of  the  legislature  to  impose,  and  that  by  a  reasonable,  hon- 
est and  fair  construction  of  its  language,  it  did  impose,  the 
additional  and  original  penalty  in  "all  suits  for  the  collec- 
tion of  delinquent  taxes  originally  brought  in  the  district 
court,  where  the  amount  exceeds  three  hundred  dollars," 
whether  it  be  for  a  tax  upon  real  estate,  personal  property, 
or  the  proceeds  of  mines,  and  that  the  tax  for  which  the  suit 
is  brought  "shall  not  be  discharged,"  nor  the  judgment 
therefor  satisfied,  "except  by  the  payment  of  the  tax,  origi- 
nal penalty"  (of  ten  per  cent.),  the  costs,  "and  the  additional 
penalty"  (of  twenty-five  per  cent). 

I  think  the  judgment,  of  the  district  court  was  correct  and 
that  it  ought  to  be  affirmed. 
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[No.  854.] 

STATE  OF  NEVADA,  Bespondent,  v..  CONSOLIDATED 
VIRGINIA  MINING  COMPANY  et  al.,  Appellant. 

Tax  on  Procebds  op  Mines — Collectiblb  Qxjaiiterly— Ten  Per  Cent. 
Penalty  does  not  apply  to  such  Suits.  {State  v.  California  M,  Co,, 
853,  ante,  affirmed.) 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

(7.  J.  Hillyer,  for  Appellant. 

Lewis  &  Deal,  for  Bespondent. 

By  the  Court,  Leonard,  J. : 

The  questions  involved  in  this  appeal,  and  those  dis- 
cussed and  decided  in  the  case  of  State  of  Nevada  v.  Ccd.  M. 
Co.  et  al.  (No.  853),  are  the  same.  Upon  the  authority  of 
that  decision,  the  motion  to  dismiss  appeal  is  denied,  and 
the  judgment  herein  will  be  modified.  Plaintiff  is  entitled 
to  recover  from  the  defendant  the  whole  tax,  forty-nine 
thousand  eight  hundred  and  sixty-five  dollars  and  forty 
cents;  the  twenty-five  per  cent,  penalty,  twelve  thousand 
four  hundred  and  sixty-six  dollars  and  thirty-five  cents,  and 
costs,  amounting  to  three  thousand  one  hundred  and 
seventy-seven  dollars  and  fifty-eight  cents,  making  a  total 
of  sixty-five  thousand  five  hundred  and  nine  dollars  and 
thirty-three  cents,  in  gold  coin  of  the  United  States. 

The  cause  is  remanded  to  the  court  below,  with  direc- 
tions to  modify  the  judgments  herein  as  follows:  By  in- 
serting the  sum  of  three  thousand  one  hundred  and  sixteen 
dollars  and  fifty-eight  cents  in  place  of  three  thousand 
three  hundred  and  sixty-five  dollars  and  ninety  cents,  taxed 
as  costs  and  entered  as  the  district  attorney's  percentage; 
also,  by  inserting  the  sum  of  sixty-two  thousand  three 
hundred  and  thirty-one  dollars  and  seventy-five  cents,  in 
place  of  sixty-seven  thousand  three  hundred  and  eighteen 
dollars  and  fifteen  cents,  entered  as  the  total  amount  of  the 
tax  and  penalties;  also,  by  inserting  the  sum  of  three  thou- 
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sand  one  hundred  and  seventy-seven  dollars  and  fifty-eight 
cents  in  place  of  three  thousand  four  hundred  and  twenty- 
six  dollars  and  ninety  cents,  entered  as  the  whole  amount 
of  costs,  including  the  district  attorney's  fee  and  percent- 
age; and  the  judgment  so  modified  is  affirmed,  neither  party 
to  recover  costs  of  appeal. 

Hawley,  C.  J.,  dissenting: 

For  the  reasons  stated  in  my  dissenting  opinion  in  Stale 
of  Nevada  v.  CaL  M.  Co.  (No.  853),  I  think  the  judgment 
of  the  district  court  ought  to  be  affirmed. 


[No.  865.] 

GEOEGE  KENNEDY  et  al.,  Respondents,  v.  S. 

SCHWABTZ,  Appellant. 

Contract  fob  the  Sale  of  Ore  Construed — Assays  to  be  Sampled 
WHEN. — In  a  contract  for  the  sale  of  ore  at  prices  regulated  by  the  assay 
value  per  ton,  and  the  ores  delivered  to  be  paid  for  monthly:  Held,  that 
the  assays  of  the  ore  were  to  be  averaged  at  the  end  of  each  month,  and 
not  taken  in  separate  lots  and  quantities  as  delivered. 

h)EM — ^Non-compliance  of  Terms  of  a  Contract — Amount  to  be  Re- 
covered.— The  plaintiff  agreed  to  deliver  to  defendant  one  thousand 
tons  of  ore  within  three  months.  The  defendant,  on  his  part,  agreed  to 
pay  for  each  one  hundred  tons,  as  soon  as  delivered,  one  thousand  dol- 
lars. In  an  action  brought  to  recover  the  value  of  the  ores  delivered  to 
the  defendant:  Held,  that  if  the  defendant  had  failed  to  comply  with  the 
provisions  of  the  contract,  the  plaintiff  would  be  entitled  to  recover  the 
full  contract  price  of  all  ores  delivered;  but  if  the  plaintiffs  had  failed  or 
refused  to  comply  with  its  terms,  they  could  only  recover  for  each  and 
every  one  hundred  tons  of  ore  indivisible,  and  would  be  liable  for  dam- 
ages, if  any  were  sustained  by  reason  of  their  non-compliance  with  the 
terms  of  the  contract. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  White  Pine  County. 

The  facts  are  stated  in  the  opinion. 

J.  B.  Barker,  for  Appellant. 

B,  D,  Ferguson,  for  Bespondent. 
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By  the  Court,  Hawley,  C.  J. : 

The  plaintiffs,  Kennedy  and  Young,  on  the  fourteenth  of 
August,  1876,  were  the  owners  of  the  Crown  Point  and  Vulcan 
mines,  situate  in  Hunter  mining  district.  White  Pine  county. 
The  ores  in  the  Crown  Point  mine  were  of  high  grade  in 
silver,  and  of  low  grade  in  lead.  The  ores  in  the  Vulcan 
mine  contained  a  heavy  per  cent,  of  lead,  but  were  of  low 
grade  in  silver,  and  were  valuable  to  be  used  as  a  flux  in 
the  smelting  of  other  ores.  The  defendant,  Schwartz,  was 
the  lessee  of  a  smelting  furnace  at  Eobinson,  and  was  de- 
sirous of  procuring  ores  that  would  enable  him  to  run  the 
furnace  with  profit. 

After  examining  the  character  of  the  ores  in  the  Crown 
Point  and  Vulcan  mines,  negotiations  were  entered  into 
which  resulted  in  the  liiaking  of  a  written  contract,  by  the 
terms  of  which  the  plaintiffs,  as  parties  of  the  first  part, 
agreed  to  deliver  to  the  defendant,  as  party  of  the  second 
part,  within  three  months  after  the  first  day  of  September, 
A.  D.  1876,  at  the  dumps  of  said  mines,  one  thousand  tons 
of  ore,  to  be  assorted  upon  said  dumps  by  defendant,  on 
the  following  conditions,  viz.:  "1.  For  all  ores  delivered, 
ten  dollars  per  ton  in  gold  coin  of  the  United  States;  2. 
For  all  of  said  ores  so  delivered  which  have  or  show  an 
assay  value  over  or  in  excess  of  sixty  dollars  per  ton,  said 
second  party  shall  pay  to  said  first  parties  one  half  of,  or 
fifty  per  cent,  value  of  said  excess  over  and  above  said  sixty 
dollars  value,  in  addition  to  the  ten  dollars  per  ton  afore- 
said. 3.  For  all  lead  ores  which  assay  over  thirty  per  cent, 
value  per  ton,  said  second  party  shall  pay  to  said  first  par- 
ties twenty-five  cents  for  each  per  centum  of  value  in  excess 
of  said  thirty  per  cent,  of  assay,  and  pay  the  same  in  gold 
coin  of  the  United  States." 

The  defendant,  on  his  part,  agreed  to  purchase,  receive 
and  pay  for  said  one  thousand  tons  of  ore,  as  follows:  "  1. 
For  each  one  hundred  tons  delivered,  so  soon  as  delivered, 
the  sum  of  one  thousand  dollars,  gold  coin  of  the  United 
States.  2.  For  any  excess  of  value,  as  above  set  forth, 
over  and  above  the  said  ten  dollars  per  ton,  said  second 
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party  shall  pay  the  same  to  said  first  parties  on  the  first  day 
of  each  and  every  month  daring  and  after  this  agreement." 

The  defendant  also  agreed  to  take  **  all  fine  or  powdered 
ores  now  on  the  Crown  Point  No.  2  dumps,  without  further 
assorting,  at  ten  dollars  per  ton  gold  coin,"  and  bound  him- 
self "to  take  all  ores  which  maybe  assorted  by  his  men 
and  placed  upon  said  dumps."  It  was  further  agreed  that 
"the  assjiy  value  of  all  ores  may  be  taken  by  both  parties 
to  this  contract,  and  all  differences  in  the  same  shall  be  set- 
tled and  adjusted  by  dividing  the  same  between  the  two  in 
the  ratio  of  said  differences." 

This  action  was  brought  to  recover  a  balance  claimed  to 
be  due  upon  the  value  of  four  hundred  and  seventy-nine 
and  eight  hundred  and  eighty-nine  two  thousandths  tons  of 
ore  which  it  is  alleged  the  defendant  received  and  smelted 
in  his  furnace. 

1.  In  order  to  decide  some  of  the  questions  presented  by 
this  appeal,  it  is  necessary  to  determine  whether,  under  the 
written  contract,  the  assays  of  the  ore  were  to  be  averaged 
at  the  end  of  each  month,  or  whether  the  assays  were  to  be 
taken  and  the  value  of  the  ore  ascertained  in  separate  lots 
and  quantities  as  delivered. 

The  language  of  the  contract  is  not  free  from  doubt,  and 
to  enable  us  to  determine  its  meaning,  we  must  look  at  the 
relative  position  of  the  parties  at  the  time  the  contract  was 
made,  and  consider  the  object  they  had  in  view.  In  other 
words,  the  contract  must  be  interpreted  by  a  consideration 
of  all  of  its  provisions  with  reference  to  the  general  subject  to 
which  they  relate,  and  in  the  light  of  the  contemporaneous 
facts  and  circumstances,  so  as  to  arrive  at  the  intention  of 
the  parties  at  the  time  the  contract  was  entered  into.  When 
so  interpreted,  it  seems  to  us  that  it  was  the  intention  of  the 
parties  that  assays  of  all  tbe  ore  delivered  under  the  con- 
tract for  each  month  should  be  taken  and  averaged,  and 
that  the  payments  for  excess  of  value  over  and  above  sixty 
dollars  per  ton  should  be  paid  on  the  first  day  of  the  suc- 
ceeding month.  This  payment  to  be  in  addition  to  the 
payments  of  one  thousand  dollars  for  each  and  every  one 
hundred  tons  at  ten  dollars  per  ton,  as  specified  in  the  con- 
tract. 
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Any  other  construction  would  leave  tbe  results  purely 
accidental.  It  is  shown  by  the  testimony  that  some  of  the 
ore  from  the  Crown  Point  was  very  fine  powdered  ore,  and 
it  was  sampled  and  assayed  from  the  sacks  when  delivered 
at  the  furnace,  while  other  portions  of  the  ore  were  coarse 
and  had  to  be  put  through  a  rock-breaker  before  being 
shoveled  into  the  furnace,  and  the  samples  and  assays  of 
the  coarse  ores  were  generally  taken  after  the  ore  was 
crushed  by  the  rock-breaker.  The  powdered  ore  was  richer 
than  the  coarse  ore.  One  lot  of  ten  tons  of  the  fine  pow- 
dered ore  had  an  assay  value  of  one  thousand  four  hundred 
and  forty-nine  dollars  and  eighty  cents  in  excess  of  the  sixty 
dollars  per  ton,  while  one  lot  of  seven  tons  of  the  coarse 
ore  had  an  assay  value  of  one  hundred  and  sixty-one  dollars 
in  excess  of  the  sixty  dollars  per  ton.  There  is  nothing  in 
the  contract  to  the  efi'ect  that  the  fine  powdered  ore  should  be 
sampled  and  assayed  separate  from  the  coarse  ore,  or  that 
the  samples  and  assays  of  the  ores  from  the  Crown  Point 
should  be  kept  separate  and  distinct  from  the  ore  from  the 
Yulcan,  or  that  settlements  should  be  made  for  each  and 
every  ton  of  ore  that  assayed  over  sixty  dollars  per  ton,  in- 
dependent and  exclusive  of  the  value  of  other  ores  that  did 
not  assay  sixty  dollars  per  ton.  The  ores  seem  to  have 
been  sampled  and  assayed  in  separate  lots  as  taken  from 
the  wagons  for  convenience  sake  only,  and  the  ores  from 
the  Crown  Point  and  Vulcan  were  kept  in  separate  piles 
simply  to  enable  the  workmen  to  properly  feed  the  furnace 
with  the  diflferent  qualities  of  ore.  Several  samples  were 
taken  and  assays  made  from  the  ore  of  the  respective  mines 
prior  to  the  signing  of  the  contract.  The  ores  in  the  Vul- 
can assayed  from  nine  to  ninety  dollars  per  ton  in  silver, 
the  general  average  being  in  the  neighborhood  of  thirty 
dollars  per  ton,  while  the  assays  of  the  Crown  Point  ore 
averaged  about  one  hundred  dollars  per  ton. 

The  prevailing  idea  to  be  gathered  from  the  language  of 
the  contract,  as  well  as  from  the  acts  of  the  parties,  seems 
to  be  that  all  the  ores  delivered  would  average  about  sixty 
dollars  per  ton.  If  the  average  was  less  it  was  the  defend- 
ant's fault,  as  the  privilege  of  employing  assorters  to  assort 
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the  ores  was  left  to  him.  If  the  ores  averaged  more  than 
sixty  dollars  per  ton,  the  plaintiffs  were  protected  by  the 
clause  allowing  them  a  certain  percentage  of  the  excess. 

The  conclusions  reached  by  the  coart  below  in  allowing 
the  plaintiffs  to  recover  the  assay  value  of  the  separate  lots 
of  ore  that  assayed  over  sixty  dollars  per  ton,  without  tak- 
ing into  account  the  general  average  of  all  the  ore  received 
daring  the  month,  is  at  variance  with  the  views  we  have 
expressed,  and  necessitates  a  reversal  of  the  judgment. 

2.  The  third  finding  of  the  court,  to  the  effect  that  E.  K. 
Phipps  was  assayer  for  both  parties  is  not  sustained  by  any 
evidence.  He  was  weigher  for  both  parties;  but  as  assayer 
of  the  ores  delivered  under  the  contract,  he  acted  solely  for 
the  plaintiffs. 

3.  All  differences  as  to  the  assay  value  of  the  ore  were 
settled  and  adjusted  as  provided  for  in  the  contract,  or  oth- 
erwise agreed  upon  by  the  respective  assayers,  except  one 
lot  of  one  hundred  and  fifteen  tons.  There  is  some  testi- 
mony tending  to  show  that  the  assays  of  this  one  hundred 
and  fifteen  tons  were  not  adjusted,  for  the  reason  that 
neither  Cook,  the  assayer,  nor  defendant,  nor  any  of  his 
agents,  would  agree  to  any  such  settlement.  If,  upon  a 
new  trial,  the  weight  of  evidence  sustains  this  view,  it  would 
be  the  duty  of  the  court  or  jury  to  accept  the  assay  of 
Phipps,  if  proven  to  be  correct.  Neither  party  ought  to 
reap  any  benefit  by  a  failure  or  refusal  to  comply  with  the 
terms  of  the  contract. 

4.  If  the  court  or  jury  should  find  as  a  matter  of  fact  that 
plaintiffs  were  ready  and  willing  at  all  times  to  deliver  ores 
to  the  defendant  in  accordance  with  the  terms  of  the  con- 
tract, and  that  defendant  failed  to  comply  with  its  provis- 
ions, they  would  be  entitled  to  recover  the  full  contract 
price  for  all  ores  delivered.  But  if,  on  the  other  hand,  as  de- 
fendant contends,  the  weight  of  evidence  shows  that  defend- 
ant was  ready  and  \Hlling  to  receive  the  full  one  thousand  tons, 
and  the  plaintiffs,  notwithstanding  the  capacity  of  the  mines 
to  enable  them  to  comply  with  the  terms  of  the  contract, 
failed  and  refused  to  furnish  or  deliver  the  ore,  they  could 
only  recover  for  each  and  every  one  hundred  tons  of  ore 
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indivisible,  and  would  be  liable  to  defendant  for  all  dam- 
ages, if  any,  he  sustained  by  reason  of  their  failure  to  com- 
ply with  the  contract. 

5.  The  remaining  questions  which  have  been  argued  on 
this  appeal,  as  to  whether  there  was  a  verbal  agreement 
changing  the  written  contract  so  as  to  specify  the  proportion 
of  ores  to  be  delivered  from  the  respective  mines;  or  as  to 
the  percentage  that  should  be  allowed  in  making  the  assays, 
for  the  shrinkage  or  dryage  of  the  ores;  or  in  any  other  par- 
ticulars, as  claimed  by  defendant,  cannot  be  considered 
under  the  present  state  of  the  pleadings,  as  both  parties 
rely  solely  upon  the  express  terms  of  the  written  contract. 
If,  however,  the  pleadings  should  be  amended  in  this 
respect  (and  it  would  be  the  duty  of  the  district  court  to 
allow  such  an  amendment  if  properly  asked  for),  then  these 
questions  should  be  determined  in  accordance  with  the  evi- 
dence that  may  be  offered  upon  a  new  trial;  the  burden  of 
proof  resting  upon  the  party  seeking  to  establish  any  verbal 
modification  or  change  of  the  terms  of  the  written  contract. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 


[No.  878.] 

HENEY  WILLIAMS,  Bespondent,  v.  H.  F.  EICE  et  al., 

Appell^ts. 

Statement  on  Motion  for  New  Trial — When  not  a  Statement  on  Ap- 
peal.— In  construing  the  provisions  of  the  civil  practice  act  (sec  197, 
332,  333,  335-6) :  Held,  that,  when  an  appeal  is  only  taken  from  the  judg- 
ment, a  statement  that  had  been  prepared  and  used  as  a  statement  on 
motion  for  a  new  trial  cannot  be  considered  as  a  statement  on  appeal 
(Beatty,  J.,  dissenting.) 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  appear  in  the  opinion. 

B.  M,  Clarke,  for  Appellants. 

WJiitman  &  Wood,  for  Eespondents. 
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By  the  Court,  Hawlet,  0.  J. : 

The  transcript  on  appeal  in  this  ease  shows  that  judg- 
ment was  rendered  March  9,  1876;  that  a  statement  on  mo- 
tion for  a  new  trial  was  filed  March  14,  1876;  that  the  mo- 
tion for  a  new  trial  was  denied  August  11,  1876,  and  the 
notice  of  appeal  filed  September  26,  1876.  The  appeal  is 
taken  from  the  judgment  only.  Eespondent  moves  to  strike 
out  "the  statement  on  motion  for  a  new  trial,"  and  if  his 
motion  is  granted  there  will  be  nothing  left  for  us  to  con- 
sider except  the  judgment  roll. 

An  appeal  from  the  judgment,  without  a  statement,  brings 
up  nothing  for  review  except  the  judgment  roll.  {Howard 
V.  Richards  et  al.,  2  Nev.  133;  Klein  v.  Allenbach,  6  Nev. 
159;  McCausland  v.  Lamb  et  al.,  7  Nev.  238;  Wetherbee  v. 
Can-oil  et  al.,  33  Cal.  549.) 

It  is  claimed  by  counsel  for  appellants  that  inasmuch  as 
the  statement  on  motion  for  new  trial  was  filed  within  the 
time  allowed  by  law  for  the  preparation  of  a  statement  on 
appeal,  this  Court  ought  to  consider  it  as  a  statement  on 
appeal  regardless  of  the  facts  that  it  does  not  purport  to  be 
such  a  statement  and,  as  admitted  on  the  argument,  that  it 
was  not  prepared,  or  intended  to  be  used,  as  a  statement 
of  the  case  on  appeal;  and  it  is  argued  that  there  is  no  sub- 
stantial reason  why  it  should  not  be  so  considered. 

Does  the  statute  authorize  us  to  so  consider  the  statement? 
We  think  not.  The  statute,  in  its  terms,  is  clear,  plain  and 
explicit ;  there  is  no  ambiguity,  no  doubtful  meaning.  Ry 
following  its  directions  we  comply  with  the  law,  and  cer- 
tainly no  more  substantial  reason  could  be  given  for  our  ac- 
tion. Let  us  see  what  the  statute  requires.  Sec.  197  of 
the  civil  practice  act  provides  that  when  the  appeal  is  from 
an  order  granting  or  refusing  a  motion  for  a  new  trial,  the 
statement  on  motion  for  new  trial  ''  shall  constitute,  with- 
out further  statement,  the  papers  to  be  used  on  appeal."  (1 
Comp.  Laws,  1258.)  There  is  no  other  provision  of  the 
statute  that  authorizes  the  statement  on  motion  for  new 
trial  to  be  considered  as  a  statement  on  appeal,  and  it  can- 
not, in  our  opinion,  be  otherwise  so  considered  unless  there 
is  a  stipulation  or  agreement  of  counsel  to  that  effect. 
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Sec.  332  provides  as  follows:  **  When  the  party  who  Las 
the  right  to  appeal  wishes  a  statement  of  the  case  to  be  an- 
nexed to  the  record  of  the  judgment  *  *  he  shall,  within 
twenty  days  after  the  entry  of  snch  judgment  *  *  prepare 
such  statement/'  etc.,  etc.     (1  Oomp.  Laws,  1393.) 

When  the  statement  is  prepared  and  settled  or  agreed 
upon,  as  provided  for  in  said  section,  "it  shall  be  filed  with 
the  clerk,"  (sec.  335)  and  "  a  copy  of  the  statement  shall 
be  annexed  to  a  copy  of  the  judgment-roll."  (Sec.  336.) 
But  if  no  such  statement  is  prepared,  the  party  appealing 
from  the  judgment  **  shall  be  deemed  to  have  waived  his 
right  thereto."    (Sec.  333.) 

Under  the  provisions  of  the  statute  the  statement  on  mo- 
tion for  new  trial  has  a  distinct  and  separate  office  to  per- 
form and  is  wholly  independent  of  the  statement  provided 
for  in  sec.  332.  It  is  prepared  for  the  purpose  of  being 
used — as  the  statute  provides — on  motion  for  a  newtrial, 
and  when  "thus used"  it  "shall  constitute,  without  further 
statement,  the  papers  to  be  used  on  appeal,"  and  it  is  only 
when  thus  used,  and  when  the  appeal  is  taken  from*  the  or- 
der granting  or  refusing  a  new  trial,  that  the  statute  author- 
izes it  to  be  considered  as  a  statement  on  appeal.  This,  it 
seems  to  us,  is  the  plain  meaning  of  the  statute.  But  we 
are  not  without  other  authority  directly  upon  the  disputed 
point. 

In  Burdge  v.  G.  H.  and  B,  E.  W.  Co.  there  was  no  state- 
ment on  appeal,  but  a  statement  used  on  motion  for  new 
trial.  The  appeal  was  from  the  judgment  alone.  The  de- 
cision was  rendered  prior  to  the  adoption  of  the  statute  in 
question  by  the  legislature  of  this  state.  Field,  J.,  in  de- 
livering the  opinion  of  the  court — Baldwin,  J.,  and  Cope, 
J.,  concurring — said:  "  The  statement  contained  in  the  re- 
cord was  used  on  the  motion  for  a  new  trial,  and  we  can 
only  examine  the  action  of  the  court  below  in  denying  the 
motion.  The  judgment  cannot  be  reviewed  except  through 
the  order  made  upon  the  motion,  and  from  such  order  there 
is  no  appeal.  *  *  This  leaves  the  case  to  stand  upon  the 
judgment-roll."     (15  Cal.  198.) 

In  Levy  v.  Getileson  the  facts  were  different,  but  the  de- 
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cisiou  fully  sastains  the  conclusions  we  have  reached. 
Shafter,  J.,  in  delivering  the  opinion  of  the  court,  in  which 
all  the  justices  concurred,  said:  **One  of  the  questions  pre- 
sented is,  whether  it  is  error  for  a  district  court  to  refuse  to 
settle  a  '  statement'  made  in  support  of  a  motion  to  set  aside 
a  nonsuit,  or  to  refuse  to  entertain  a  motion  to  amend  such 
statement  after  it  has  been  filed  and  served  on  the  opposite 
party,  or  error  to  grant  an  order  striking  such  statement 
from  the  files  of  the  court.  The  district  courts  cannot  be 
called  upon  to  review  a  case  upon  the  testimony,  nor  upon 
an  allegation  of  errors  of  law  occurring  at  the  trial,  except 
in  the  way  pointed  out  in  the  practice  act.  That  method  is 
simple  and  straightforward,  and  in  our  judgment,  was  in- 
tended to  exclude  all  others.  If  the  plaintiff  desired  to 
liave  the  nonsuit  entered  against  him  investigated  upon  its 
merits  in  the  district  court,  he  should  have  moved  for  a 
new  trial  upon  a  statement;  or,  if  he  preferred  to  bring  the 
case  to  this  court  directly,  he  could  have  done  so  by  an  ap- 
peal from  the  judgment,  aided  by  a  statement  annexed  to 
the  roll.  There  is  a  statement  in  the  transcript,  but  it  does 
not  purport  to  be  a  statement  on  appeal  from  the  judgment. 
The  result  is  that  the  court  did  not  err  in  refusing  its  sanc- 
tion to  a  method  of  reviewing  decisions  made  in  the  course 
of  a  trial,  altogether  unknown  to  our  system."  (27  Cal.  688.) 

If  appellants  desired  to  have  the  assignments  of  error,  as 
set  forth  in  the  statement  on  motion  for  a  new  trial,  reviewed 
by  this  court  they  should  have  taken  an  appeal  from  the 
order  of  the  district  court  refusing  a  new  trial.  Not  having 
pursued  the  course  clearly  pointed  out  by  the  statute,  they 
have,  in  law,  waived  their  right  to  have  the  statement  on 
motion  for  a  new  trial  considered.  The  motion  of  respond- 
ent is  allowed,  and  there  being  no  statement  annexed  to  the 
judgment-roll,  as  provided  for  by  the  statute,  there  is  noth- 
ing properly  before  us  for  review  except  the  judgment-roll. 
In  that,  it  is  admitted,  no  error  appears. 

The  judgment  of  the  district  court  is  affirmed.  Bemittitur 
forthwith. 
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Beatty,  J.,  dissenting: 

In  my  opinion  the  statement  contained  in  this  record, 
altbongh  it  is  entitled,  ''statement  on  motion  for  new  trial,'' 
can  and  ought  to  be  treated  as  a  statement  on  appeal.  The 
statute  is  not  responsible  for  the  phrases  ''statement  on 
appeal"  and  "statement  on  motion  for  new  trial."  These 
are  merely  convenient  forms  of  expression  which  have  come 
to  be  employed  in  order  to  designate  the  purpose  for  which 
a  statement  has  been  made  or  the  manner  in  which  it  has 
been  used.  They  are  not  the  law  and  do  not  determine  the 
rights  of  parties.  What  the  law  provides  for,  and  all  that 
it  provides  for,  in  speaking  of  appeals  as  well  as  of  new 
trials,  is  a  statement  of  the  case.  A  new  trial,  it  is  time, 
may  be  granted,  and  the  order  of  the  district  court  granting 
or  refusing  it,  may  be  reviewed  in  this  court  on  a  variety  of 
grounds  that  we  cannot  consider  on  an  appeal  direct  from 
the  judgment,  so  that  usually  a  statement  on  motion  for 
new  trial  contains  a  great  deal  that  does  not  properly  belong 
to  a  statement  made  solely  with  reference  to  an  appeal  from 
the  judgment.  But  when  errors  in  law  occurring  during 
the  trial  have  been  excepted  to  by  the  losing  party  (which 
is  the  case  here)  he  has  the  choice  to  bring  them  to  this 
court  for  review  on  appeal  direct  from  the  judgment;  or  to 
first  move  for  a  new  trial,  and  if  it  is  denied,  appeal  from 
the  order;  or  after  his  motion  is  overruled,  if  the  time  for 
appealing  from  the  judgment  has  not  expired,  he  may  ignore 
the  proceedings  on  the  motion  and  still  appeal  direct  from 
the  judgment.  This  last  is  what  has  been  done  in  the  pres- 
ent case,  not  through  choice,  but  by  inadvertence  in  failing 
to  mention  the  order  in  the  notice  of  appeal.  It  is  not 
questioned  that  there  is  a  good  appeal  from  the  judgment, 
but  it  is  held  that  the  statement,  from  which  alone  error 
can  be  made  to  appear,  having  been  entitled  "statement  on 
motion  for  a  now  trial,"  and  used  to  support  such  a  motion, 
cannot  be  regarded  on  this  appeal,  notwithstanding  it  con- 
tains precisely  the  same  matters,  was  made  in  precisely  the 
same  manner  and  authenticated  and  transmitted  with  the 
same  formalities  and  by  the  same  officers  as  if  it  had  never 
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been  designed  to  subserve  any  other  jmrpose  than  to  sup- 
port the  appeal  that  has  been  taken.  The  defendants  are 
deprived  of  the  right  of  having  their  appeal  heard  and  de- 
cided upon  its  merits  merely  because  an  unnecessary  and 
superfluous  designation,  unknown  to  the  law,  was  put  upon 
a  statement,  which,  in  all  essential  respects,  is  a  perfect 
statement  of  the  case,  whetlier  designed  to  be  used  on  ^ 
motion  for  new  trial  or  on  appeal.  There  might  be  some 
force  in  such  a  reason  if  anybody  had  been  deceived  or 
misled,  induced  to  waive  any  right  or  relax  any  vigilance, 
by  the  act  of  the  party  in  calling  his  statement  a  statement 
on  motion  for  a  new  trial.  Nothing  of  the  kind,  however, 
is  or  can  be  pretended,  and  the  statement  is  stricken  from 
the  record  simply  and  solely  because  it  purports  to  be  a 
statement  on  motion  for  a  new  trial,  and  because,  in  the 
opinion  of  the  court,  the  statute  does  not  authorize  us  to 
consider  such  a  statement  except  on  an  appeal  from  the 
order. 

This  conclusion  is  deduced  from  the  language  of  section 
197  of  the  practice  act,  which,  in  the  opinion  of  the  court, 
contains  the  only  provision  authorizing  a  statement  on  motion 
for  new  trial  to  be  considered  as  a  statement  on  appeal.  If 
the  statute  had  anything  to  say  about  ''statements  on  mo- 
tion for  new  trial,"  or  ''statements  on  appeal,"  or  if  the 
two  things  were  incompatible  in  their  nature,  the  argument 
would  be  more  satisfactory.  But,  as  I  have  said,  what  the 
statute  provides  for  is  a  statement  of  the  case,  and  when 
the  matters  to  be  reviewed  are  errors  in  law  excepted  to 
during  the  trial,  there  can  be  but  one  statement  of  them, 
no  matter  what  the  object  of  making  it.  The  only  differ- 
ence is  that  if  the  party  aggrieved  wishes  to  move  for  a  new 
trial  he  must  file  and  serve  his  statement  within  ten  davs 
after  the  judgment,  whereas,  he  may  take  twenty  days  if  he 
only  designs  to  appeal.  In  this  case  the  statement  was  set- 
tled, engrossed,  certified  and  filed  within  five  days  after 
judgment.  It  was  in  time  for  a  motion  for  new  trial,  and 
necessarily  in  time  for  a  statement  on  appeal.  It  is  admit- 
ted to  be  a  correct  statement,  minutely  specifying  numer- 
ous alleged  errors  occurring  and  excepted  to  during  the 
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progress  of  the  trial.  It  was  made  and  settled,  certified  and 
filed  in  exact  conformity  with  every  requirement  of  sections 
332,  333,  334,  335  of  the  practice  act,  and  a  copy  is  annexed 
to  a  copy  of  the  judgment-roll  in  the  record  before  us. 
(Sec.  336.)  But  it  was  entitled  "  statement  on  motion  for 
new  trial,"  and  notice  was  given  that  it  would  be  used  to 
support  such  a  motion,  and  it  was  so  used.  Therefore,  it 
is  not  and  cannot  be  a  statement  of  the  case  on  appeal  from 
the  judgment.  Why  ?  Because  the  name  is  of  more  im- 
portance than  the  substance  of  things  ?  Or  did  the  use  of 
the  statement  in  the  district  court  spoil  it? 

I  admit  that  what  is  called  a  statement  on  motion  for  a 
new  trial  may  be,  and  generally  is,  something  very  diflferent 
from  a  statement  on  appeal.  But  there  are  cases,  and  this 
is  one  of  them,  where  they  may  be  exactly  the  same.  It  is 
true  the  motion  for  a  new  trial  in  this  case  was  partly  based 
upon  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence, and  all  the  evidence  was  included  in  the  statement, 
which,  for  the  purposes  of  an  appeal  from  the  judgment, 
was  perhaps  unnecessary.  But  the  fact  that  it  contains 
something  more  than  is  necessary  invalidates  it  no  more 
than  the  fact  that  it  was  filed  and  served  sooner  than  was 
necessary. 

The  provision  of  sec.  197,  upon  which  the  conclusion  of 
the  court  is  entirely  based,  does  not,  in  my  opinion,  control 
the  operations  of  sections  332-3-4-5-6.  If,  in  making  a 
statement  of  the  case,  with  a  view  to  moving  for  a  new  trial 
under  section  197,  those  sections  are  also  fully  complied 
with,  there  is  a  statement  which  those  sections  authorize  to 
be  used  on  appeal  from  the  judgment.  The  fact  that  it  may 
be  used,  and  was  actually  designed  for  another  purpose, 
only  proves  that  the  party  "  builded  better  than  he  knew." 
He  is  not  estopped  from  changing  his  mind  unless  by  so 
doing  he  would  gain  some  unfair  advantage  over  his  adver- 
sary. 

It  may  be  argued,  and  in  fact  such  seems  to  be  the  argu- 
ment, that  the  express  provision  of  section  197  permitting  a 
statement  that  has  been  used  in  support  of  a  motion  for  a 
new  trial,  to  be  used  in  connection  with  other  papers  as  a 


Jan.  1878.]  Willums  v.  Bice.  241 

Opinion  of  Beatty,  J.,  dissenting. 

statement  on  appeal  from  the  order  granting  or  refusing  a 
new  trial,  is  an  exclusion  of  all  oCher  modes  of  using  it  on 
appeal.  But  such  a  construction  in  a  case  like  this  would 
bring  section  197  and  the  sections  above  referred  to  in  con- 
flict, whereas  they  may  be  very  easily  reconciled.  The  gen- 
eral rule  is  that  on  appeal  from  an  order  a  statement,  if  one 
is  desired,  must  be  made  within  twenty  days  after  the  order 
(sec.  332),  and  in  the  absence  of  the  special  provision  of 
section  197,  the  party  appealing  from  an  Order  granting  or 
refusing  a  new  trial  would  have  to  make  a  new  statement, 
so  that  a  sufficient  raison  cPdre  for  that  provision  is  to  be 
found  in  the  fact  that  it  was  desired  to  save  litigants  the 
trouble  of  making  the  statement  over  again.  It  allows  a 
statement  made  before  the  order  to  be  used  the  same  as  if 
it  was  made  after  the  order,  and  it  also  allows  affidavits, 
pleadings,  depositions,  etc.,  to  be  used  as  a  statement  in 
connection  with  it.  It  is,  in  my  opinion,  a  severe  and  un- 
authorized application  of  the  rule  of  eocfpressio  unius  to  say 
that  section  197  precludes  the  use  of  a  statement  on  motion 
for  new  trial  as  a  statement  on  appeal  when  it  has  been 
made  in  conformity  to  those  sections  of  the  act  regulating 
the  making  of  statements  on  appeal,  and  is  admitted  to  be  a 
correct  statement  of  the  case.  A  better  application  of  the 
rule  might  be  made  to  the  first  clause  of  section  333.  **If 
the  party  shall  omit  to  make  a  statement  within  the  time 
limited^  he  shall  be  deemed  to  have  waived  his  right 
thereto."  Here  the  party  did  not  omit  to  make  the  state- 
ment, and  therefore  he  cannot  be  deemed  to  have  waived 
his  right  thereto. 

I  admit  that  before  the  statute  was  adopted  in  this 
state,  it  had  been  construed  in  California  as  it  has  been 
construed  by  the  court  here.  But  those  decisions,  which 
only  have  the  efiect  of  denying  a  party  the  right  of  being 
heard  on  the  merits  of  his  case,  are  not  protected  by  the 
principle  of  stare  decisis.  If  they  are  sustained  by  reason, 
they  are  entitled  to  respect,  but  not  otherwise.  This  court, 
indeed,  has  shown  but  little  deference  to  the  construction 
given  to  the  practice  act  by  the  supreme  court  of  California 
before  its  adoption  here,  even  in  those  cases  where  parties 
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relying  on  its  received  construction  were  deprived  of  im- 
portant rights.  For  instance,  in  Reynolds  v.  Harris,  8  Cal. 
617,  it  was  decided  that  the  findings  of  the  district  court 
need  not  be  put  into  a  statement  in  order  to  entitle  them  to 
be  considered  on  appeal.  If  there  is  anything  in  the  doc- 
trine that  a  statute  of  one  state,  -when  adopted  by  another, 
is  to  be  held  to  have  been  adopted  with  its  received  coa- 
straction,  that  decision  was  protected,  though  erroneous,  by 
the  principle  of  stare  decisis;  and  yet  it  was  repudiated  un- 
hesitatingly in  Imperial  Co.  v.  Barstoiv,  5  Nev.  254,  and  has 
never  been  followed  in  this  state.  Other  instances  might 
be  cited,  but  this  is  sufficient  to  show  that  this  court  has 
never  considered  itself  bound  by  the  California  decisions 
construing  the  practice  act. 

The  cases  referred  to  by  the  court  in  15  and  27  Cal. 
merely  follow  the  rule  of  Lower  v.  Knox,  10  Cal.  480,  and 
that  case  seems  to  have  been  decided  upon  the  ground  that 
the  statement  was  not  filed  in  time.  They  are  based  upon 
no  reasoning  whatever,  and  the  last  one  (27  Cal.  687),  did 
not  involve  the  question  presented  by  this  case,  for  by  ref- 
erence to  the  report  it  will  be  seen  that  the  statement  ^vas 
defective  in  substance,  in  not  specifying  the  errors  which 
would  be  relied  on.  It  was  not  a  good  statement  for  any 
purpose,  whereas  the  statement  before  us  is  a  good  state- 
ment in  every  essential  respect,  and  was  made  in  time. 

For  these  reasons  I  dissent. 


[No.  857.] 

DUNCAN  S.  THOMAS,  Appellant,  v.  J.  D.  SULLIVAN 

ET  AL.,    EeSPONDENTS. 

Sale  of  Personal  Property — Change  of  Possession — Statute  of  Frauds. 
— Upon  a  review  of  the  facts:  Held,  that  the  change  of  possession  of  the 
personal  property  sold  by  K.  on  behalf  of  J.  &  K.  to  plaintiff,  was  not 
sufficient,  as  against  creditors,  to  satisfy  the  statute  of  frauds. 

Idem — Instructions— Intent  of  Parties — ^Circumstances  of  Sale.— ffe/rf, 
that  the  court  erred  in  refusing  to  give  the  following  instructions  to  the 
jury:  ''In  making  up  your  minds  on  the  validity  of  the  sale  claimed  by 
plaintiff,  you  should  take  into  consideration  all  the  circumstances  sur- 
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rounding  the  same;  the  situation  of  the  parties;  the  solvency  or  insolv- 
ancy  of  Jones  &  Kimerley;  whether  Thomas  was  acquainted  with  their 
circumstances,  or  believed  or  had  reason  to  believe  them  in  debt;  the 
character  of  the  notes  given;  that  they  were  payable  only  to  one  of  the 
firm;  whether  the  trade  was  within  the  legitimate  business  of  the  part- 
nership business,  and  the  action  of  the  parties;  and  if,  from  all  you  be- 
lieve, the  sale  was  not  in  good  faith,  and  for  a  valuable  consideration, 
you  will  find  a  verdict  for  defendant." 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

D.  E\  Baiiy,  for  Appellant. 

I.  There  is  nothing  in  the  evidence  in  this  case  to  justify 
the  court  below  in  granting  a  new  trial.  The  verdict  should 
not  be  disturbed  in  cases  of  this  character,  except  it  appears 
that  flagrant  injustice  has  been  done.  It  is  the  undoubted 
right  of  the  jury  to  weigh  the  evidence,  and  they  are  the 
exclusive  judges  of  its  effect.  The  presumptions  of  law  are 
that  the  evidence  warranted  the  verdict.  (Doll  v.  Anderson, 
27  Cal.  248;  Folsom  v.  Boot,  1  Id.  374;  Livermore  v.  Stine, 
43  Id.  274;  Scoles  v.  Universal  Life  Ins.  Co.,  42  Id.  523; 
Crossett  v.  Wheelan,  44  Id.  200;  Johnson  v.  Daunperl,  3  J.  J. 
Marsh's  Rep.  391;  Garland  v.  Milling,  6  Geo.  310;  Lavd 
V.  Cromwell,  S.  C.  Const.  Eep.  593;  Wait  v.  McNeil,  7  Mass. 
261;  Salmons  v.  Wehh,  12  B.  Monroe,  365;  Allen  v.  Jarvis, 
20  Conn.  38;  Fowler  v.  Etna  lire  Ins.  Co.,  7  Wend.  270; 
Jackson,  ex.  dem.  Fowler,  v.  Loomis,  12  Id.  27;  Largan  v. 
Cent.  B.  B.  Co.,  40  Cal.  273;  Wing  Chung  v.  Los  Angeles,  47 
Id.  531.) 

II.  The  granting  or  refusing  a  motion  for  a  new  trial  is  a 
matter  not  of  discretion  in  the  court  below,  but  of  sound 
legal  judgment.  (Sacramento  &  Merdith  M.  Co.  v.  Showers, 
6  Nev.  296;  Holman  v.  Dord,  12  Barb.  336;  lonsial  v. 
Bishong,  2  A.  K.  Marsh,  621 ;  Giles  v.  State,  6  Geo.  276; 
BvJOdey  v.  Waterman,  13  Conn.  328;  De  Fonclear  v.  Shotten- 
kirk,  3  John.  170;  Douglas  v.  Tousey,  2  Wend.  352;  Brook 
V.  Bidcnell,  4  McLean,  70;  Newell  v.  Wright,  8  Conn.  319; 
Bacon  v.  Parlcer,  12  Id.  212;  Bishop  v.  Pe^^khis,  19  Id.  300; 
Kelly  V.  Jaclcson,  6  Peters,  622;  lienor  v.  G.  P.  B.  B.  Co., 
50  Cal.  222;  Iburg  v.  Suanet,  47  Id.  265;  Pricey.  Sturges, 
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44  Id.  591;  KUe  v.  Tid)hs,  23  Id.  431;  Lyle  v.  Rolinsetal, 
25  Id.  437;  Lawrence  v.  Burnham,  4  Nev.  365;  Scott  v. 
Eainea,  4  Id.  427.) 

III.  The  motion  for  a  new  trial  in  this  case  should  have 
been  denied. 

John  T.  Baker,  for  Bespondent. 

A  new  trial  will  not  be  granted  by  an  appellate  cotirt 
when  denied  by  the  nisi  prius  judge,  on  the  ground  of  the 
insu£Sciency  of  the  evidence  to  justify  the  verdict,  unless 
the  evidence  so  clearly  preponderates  in  favor  of  the  party 
asking  a' new  trial  as  to  lead  to  the  conclusion  irresistibly 
that  the  verdict  was  wrong.  (Gray*  &  Wat.  on  New  Trials, 
vol.  3,  1207-8;  Phillpotls  v.  Blasddl,  8  Nev.  61;  State  v. 
Joseph  Stanley y  4  Id.  71;  TAe  State  v.  Yellow  Jacket  S.  M, 
Co.,  5  Id.  415;  20  Cal.  48;  24  Id.  419;  Eagle  BanJc  v.  Smith, 
6  Conn.  71;  jyiUdnson  v.  Parrott,  32  Cal.  102;  JVilkcoxson 
V.  Burton,  27  Id.  232;  Speck  v.  Hoyt,  3  Id.  413;  Smithy, 
Bdlet,  15  Id.  23;  Hanson  v.  Barnhisel,  11  Id.  840;  Kimball 
V.  Gearhart,  12  Id.  27;  Scamdl  v.  Strahle,  9  Id.  177;  WedJk 
V.  Stark,  10  Id.  401;  Preston  v.  Keys,  23  Id.  193;  Ireadway 
V.  Wilder,  9  Nev.  70.) 

HiUhouse  &  Davenport,  also  for  Bespondent. 

By  the  Court,  Leonard,  J. : 

In  July,  1874,  and  prior  thereto,  William  Jones  and  W. 
L.  Kimerley  were  copartners  in  coal  and  wood  business  in 
Eureka  county.  They  had  formerly  owned  two  wood 
ranches,  but*  on  the  twenty-eighth  day  of  July,  1874,  tbey 
had  but  one,  which  was  known  as  the  *'  Gunn  ranch."  TLey 
owned  teams,  which  were  required  in  carrying  on  their 
business.  At  the  time  of  the  sale  of  the  property  to  plaint- 
iff, hereinafter  mentioned,  Jones  &  Kimerley,  as  copartners, 
were  indebted  to  different  parties,  among  whom  were  de- 
fendants, Oberfelder  and  Harrison,  whose  claim  was  two 
thousand  two  hundred  and  thirty-eight  dollars  and  ninety- 
four  cents,  for  goods  sold  and  delivered  to  Jones  &  Kim- 
erley.    On  the  third  of  August,  1874,  Oberfelder  and  Har- 
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rison  brought  suit  against  Jones  &  Kimerley  to  recover  the 
amount  of  their  claim,  and  attached  the  property  described 
in  the  complaint  herein.  Defendant  Sullivan,  as  sheriff  of 
Eureka  county,  served  the  writ  by  taking  the  property  into 
his  possession.  Oberfelder  and  Harrison  obtained  judgment 
for  the  full  amount  of  their  claim,  and  this  action  was 
brought  to  recover  of  defendants  the  value  of  the  property 
attached  and  taken  by  them,  stated  to  be  one  thousand  six 
hundred  dollars.  Defendants,  in  their  answer,  admitted 
taking  the  property  described,  but  justified  the  same  by 
alleging  that  it  was,  at  the  time  of  the  attachment,  the  prop- 
erty of  Jones  &  Kimerley;  that  plaintiff's  claim  thereto  was 
fraudulent;  that  if  any  transfer  of  said  property  was  ever 
made,  such  transfer  was  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  the  creditors  of  Jones  &  Kimerley,  and 
particularly  Oberfelder  and  Harrison,  defendants  herein, 
and  that  such  transfer  was  without  consideration  and  void. 
A  jury  trial  was  had,  and  plaintiff  obtained  judgment 
against  defendants  for  the  alleged  value  of  the  property  at- 
tached, one  thousand  six  hundred  dollars.  Defendants 
moved  for  a  new  trial,  on  the  grounds  that  the  jury  gave 
excessive  damages;  that  the  verdict  was  against  law;  that 
errors  in  law  occurred  at  the  trial,  and  that  the  evidence  did 
not  justify  the  verdict.  The  motion  was  granted  by  the 
court  upon  the  last  ground  stated,  and  this  appeal  is  taken 
from  the  order  granting  a  new  trial. 

The  record  does  not  disclose  wherein  the  evidence  was  re- 
garded as  insufficient  by  the  court,  nor  has  counsel  for 
respondent,  in  his  brief,  directed  our  attention  to  any  par- 
ticular wherein  it  was  insufficient.  The  statement  is  incom- 
plete, and  the  result  is  that  the  most  important  questions 
touching  the  merits  of  the  case  cannot  be  decided. 

Counsel  for  appellant  urges  us  to  disregard  the  statement 
on  motion  for  a  new  trial,  so  far  as  it  relates  to  the  assign- 
ment that  the  evidence  does  not  justify  the  verdict,  on  the 
ground  that  there  are  no  sufficient  specifications  of  partic- 
ulars wherein  the  evidence  is  alleged  to  be  insufficient.  As 
to  some  of  them,  we  think  the  criticism  of  counsel  is  just; 
but  the  last  is  full  and  explicit.  It  is  'Hhat  no  change  of 
possession  of  property  on  the  ranch  was  shown." 
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ants'  objection,  the  testimony  above  stated  is  all  the  proof 
given  to  establish  a  delivery  and  continued  change  of  pos- 
session of  such  property.  The  bill  of  sale  is  not  before  us, 
and  consequently  we  cannot  know  that  it  was  such  an  in- 
strument in  writing  as  the  statute  requires  as  a  conveyance 
of  an  interest  in  lands.  We  do  not  know  whether  the  whole 
title  of  Jones  and  Kimerley,  or  Kimerley's  alone,  or  of  nei- 
ther, was  conveyed  thereby. 

Without  previous  authority  or  subsequent  ratification 
before  the  attachment,  Kimerley  could  not  sell  or  convey 
Jones'  half  interest  in  the  ranch,  although  it  be  true  that 
the  bill  of  sale  was  sufficient  in  form  and  substance  on  its 
face  to  convey  the  whole  title;  and  upon  the  question  of 
such  authority  and  ratification ,^  we  have  seen  that  there  was 
great  conflict  of  testimony.  But  whatever  the  real  facts 
may  be  as  to  the  conveyance  of  the  ranch,  as  before  inti- 
mated, the  case,  as  presented  on  this  appeal,  is  the  same  as 
though  there  had  been  no  attempted  sale  of  the  real  prop- 
erty. However,  the  order  granting  a  new  trial  must  be 
sustained  for  another  reason.  At  the  trial  defendants  re- 
quested the  court  to  instruct  the  jury  as  follows: 

*'In  making  up  your  minds  on  the  validity  of  the  sale 
claimed  by  plaintiff,  you  should  take  into  consideration  all 
the  circumstances  surrounding  the  same,  the  situation  of 
the  parties :  the  solvency  or  insolvency  of  Jones  and  Eam- 
erley;  whether  Thomas  was  acquainted  with  their  circum- 
stances, or  believed  or  had  reason  to  believe  them  in  debt; 
the  character  of  the  notes  given;  that  they  were  payable 
only  to  one  of  a  firm;  whether  the  trade  was  within  the 
legitimate  business  of  the  partnership  business,  and  the 
action  of  the  parties;  and  if  from  all,  you  believe  the  sale 
was  not  in  good  faith,  and  for  a  valuable  consideration,  you 
will  find  a  verdict  for  defendant."  The  refusal  of  the  court 
to  give  this  instruction  is  assigned  as  error.  The  intent  of 
parties  to  a  sale  can  never  be  ascertained  except  by  a  con- 
sideration of  all  the  facts  attending  it.  If  their  intent  was 
fraudulent  the  sale  is  void,  although  a  full  price  was  paid 
by  the  vendee.  (Bump  on  Fraud.  Conveyances,  231.)  No 
witness  can  look  into  the  minds  of  the  parties,  and  thus  be 
able  to  swear  positively  that  they  intended  to  defraud  tbe 
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creditors  of  the  vendor;  and  hence,  fraud  can  generally  be 
shown  only  by  facts  and  circumstances  which  tend  directly 
or  indirectly  to  establish  it.  No  one  act  or  declaration  may 
establish  ifc,  but  the  whole,  when  considered  in  the  light  of 
surrounding  circumstances,  may  show  it  to  the  satisfaction  of 
court  and  jury.  **  These  acts  and  declarations,  and  all  con- 
comitant circumstances,  must  be  established,  and  then  the 
motive  maybe  deduced  from  them  in  accordance  with  those 
principles  which  are  shown  by  experience  and  observation 
to  rule  human  conduct.  The  proof  in  each  case  will  con- 
sequently depend  upon  its  own  circumstances.  It  usually 
consistlL  of  many  items  of  evidence,  which,  standing  de- 
tached and  alone,  would  be  immaterial,  but  which,  in  con- 
nection with  others,  tend  to  illustrate  and  shed  light  upon 
the  character  of  the  transaclion,  and  show  the  position  in 
which  the  parties  stand,  and  their  motives,  conduct  and 
relations  to  each  other."  (Bump,  560.)  There  was  no  fact 
or  circumstance  mentioned  in  that  instruction  which  should 
not  have  been  ** taken  into  consideration"  by  the  jury.. 
Tliere  was  no  fact  or  circumstance  legitimately  developed 
at  the  trial  that  should  not  have  been  taken  into  eonsidera- 
tion  by  them  in  deciding  upon  the  question  of  the  intent  of 
both  parties  to  the  sale.  This  instruction  would  have  di- 
rected the  jury,  among  other  things,  to  take  into  considera- 
tion the  fact  that  the  notes  given  by  plaintiff  were  payable 
to  Kimerley  alone.  This,  at  first  blush,  may  seem  to  take 
from  the  jury  the  consideration  of  the  question  whether  the 
notes  were  or  were  not  so  payable.  But  that  fact  was  con- 
ceded by  plaintiff.  In  fact,  he  so  testified.  So,  upon  this 
point,  there  was  no  question  of  fact  to  go  to  the  jury. 

The  instruction  offered  was  correct  and  important,  and 
the  refusal  to  give  it  was  error  that  may  have  been  prejudi- 
cial to  defendants.  For  this  error  alone»  the  court  did  not 
err  in  granting  defendants'  motion  for  a  new  trial;  for  al- 
though the  order  was  made  on  the  ground  that  the  evidence 
was  insufficient  to  justify  the  verdict,  it  is  well  settled  that 
"a  wrong  reason  will  not  vitiate  or  affect  a  correct  judg- 
ment or  result."    (Scott  v.  Haines,  4  Nev.  428.) 

The  order  of  the  district  court  granting  a  new  trial  is 
affirmed. 


260     State  of  Nevada  v.  Northern  Belle.  [Sap.  Ct. 

-  -        —  -    —  --  —  --■ —  -  —  ■     ■ 

Opinion  of  the  Gonrt. 
[No.  881.] 

STATE    OF   NEVADA,    Eespondents,   v.  NOETHEEN 
BELLE  MILL  and  MINING  COMPANY,  Appellant. 

Tax  on  Proceeds  op  Mines — Deduction  op  Fifteen  Dollars  per  Ton— 
Freiburg  Process. — The  mine-owner  working  his  ores  under  the  Frei- 
burg process  is  not  entitled  to  an  exemption  of  fifteen  dollars  per  ton  in 
addition  to  the  actual  cost  of  working  the  ore.  {State  v.  Eureka  Con. 
M.  Co.,  8Nev.  15,  affirmed.) 

This  was  a  suit  for  taxes  delinqnent  upon  an  assessment 
of  the  proceeds  of  defendant's  mine,  for  the  quarter  ending 
March  81,  1877.  In  making  the  assessment  tlie  assessor 
deducted,  from  the  gross  yield  of  the  ore  extracted,  the  total 
cost  of  extraction,  transportation  and  reduction,  and  com- 
puted the  tax  upon  the  balance  remaining  after  those  de- 
ductions. (2  Comp.  Laws,  sees.  3245,  3246.)  The  defend- 
ant claimed  that  it  was  entitled  to  a  still  further  deduction 
of  fifteen  dollars  per  ton  on  the  amount  of  ore  reduced  dur- 
ing the  quarter,  by  reason  of  the  fact  that  it  was  worked  by 
the  Freiburg  process.  The  defendant  pleaded  and  proved 
a  tender  of  the  amount  of  the  t  ix  on  the  net  proceeds  less 
the  fifteen  dollars  per  ton  claimed  by  it  as  an  additional 
exemption.  The  state  recovered  judgment  for  the  larger 
amount  as  computed  by  the  assessor.  The  defendant  ap- 
peals from  the  judgment  and  from  an  order  overruling  its 
motion  for  a  new  trial. 

A.  JV,  Crocker  and  T.  TV.  W.  Davies,  for  Appellant. 

J,  iZ,  Kiitrell,  Atlomey-general,  and  M.  A.  Murphy,  for 
Bespondents. 

Per  Curiam.  The  only  question  involved  in  this  case,  viz: 
whether  the  mine-owner  whose  ore  is  worked  by  the  Frei- 
burg process  is  entitled,  after  the  deduction  of  the  entire 
cost  of  extraction,  transportation  and  reduction,  to  a  further 
deduction  from  the  net  proceeds  of  the  mine  of  fifteen 
dollars  per  ton,  to  be  exempt  from  taxation — was  decided 
adversely  to  the  appellant,  after  a  full  and  thorough  discus- 
sion and  upon  perfectly  conclusive  reasoning,  in  the  case  of 
the  State  v.  Eureka  Con.  M.  Co.,  (8  Nev.  22  to  24.)  On  the 
authority  of  that  case  the  judgment  and  order  appealed 
from  are  affirmed. 
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[Ko.  874.] 

J.   W.    BEOWN,    Eespondent,    v.    L.    A     ASHLEY, 

Appellant. 

DivzRsiON  OF  Water— Form  of  Judgment — Costs. — In  actions  for  the 
wrongful  diversion  of  water  the  court  is  authorized  to  enter  a  decree  in 
favor  of  plaintiff  for  the  water,  and  to  tax  the  costs  of  the  action  against 
the  defendant,  irrespective  of  the  amount  of  the  judgment  for  damages. 

Appeal  from  the  District  Court  Fourth  Judicial  District, 
Humboldt  County. 

This  was  an  action  brought  by  plaintiff  against  the  de- 
fendant, for  the  alleged  wrongful  conversion  of  water.  The 
complaint  is  in  the  usual  form,  and  prays  judgment  for 
damages;  a  decree  that  plaintiff  is  entitled  to  the  water; 
that  defendant  be  enjoined  from  diverting  it;  for  costs  and 
for  general  relief.  The  defendant  filed  an  answer  denying 
the  allegations  of  plaintiff's  complaint,  asserted  ownership 
in  himself,  and  asked  for  judgment  for  his  costs.  The  jury 
found  a  general  verdict  in  favor  of  the  plaintiff,  and  as- 
sessed the  damages  at  one  hundred  and  fifty  dollars. 

Upon  this  verdict,  judgment  was  rendered  in  favor  of  the 
plaintiff,  for  the  sum  of  one  hundred  and  fifty  dollars,  and 
plaintiff  decreed  to  be  the  owner  of  the  land  and  water 
rights  mentioned  in  the  complaint ;  that  he  is  entitled  to 
have  the  water  of  the  stream  therein  designated  unob- 
structed except  that  defendant  might  use  such  portion  of 
said  water  as  might  be  necessary  for  domestic  purposes 
but  not  for  irrigation,  and  that  plaintiff  recover  his  costs 
taxed  at  one  hundred  and  ninety-two  dollars  and  fifteen 
cents. 

M.  S.  Bonnifield  and  Wdla  &  Stewart,  for  Appellant. 

Grass  &  Harding,  for  Bespondent. 

Per  Curiam.  Appellant  claims  that  the  only  judgment 
authorized  by  the  pleadings  was  a  judgment  for  damages, 
and  that  the  judgment  being  for  less  than  three  hundred 
dollars,  the  court  erred  in  taking  the  costs  against  appel- 
lant. 
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The  pleadings  in  our  opinion  fully  authorize  the  judg- 
ment as  entered.  In  actions  of  this  character,  for  the 
wrongful  diversion  of  water,  it  is  the  usual  and  proper  prac- 
tice for  the  courts,  to  tax  the  costs  against  the  party  who 
is  in  the  wrong  irrespective  of  the  amount  of  damages  re- 
covered, and  such  action  is  fully  authorized  by  the  provis- 
ions of  the  practice  act  of  this  state.  The  judgment  of  the 
district  court  is  affirmed. 
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[No.  869.] 

In  the  Matter  op  the  Application  op  M.  J.  EOtTBKE 

FOR  A  Writ  op  Certiorari. 

Certiorari — When  Issued. — The  writ  of  certiorari  can  only  be  issued 
where  the  inferior  tribunal,  in  the  exercise  of  judicial  functions,  has  ex- 
ceeded its  jurisdiction. 

Idem— Justice  op  the  Peace — Issuance  op  Execution  a  Ministerial 
Act. — A  justice  of  the  peace,  in  issuing  an  execution  upon  a  judgment, 
acts  ministerially,  and  such  act^  however  erroneous,  cannot  be  reviewed 
upon  certiorari. 

Appeal  from  the  District  Court,  Third  Judicial  District, 
Lyon  County. 

The  facts  appear  in  the  opinion. 

Lindsay  dk  Dickson^  for  Appellant. 

In  issuing  an  execution  the  justice  acted  ministerially 
and  not  judicially.  (27  Cal.  495;  17  Cal.  464.)  Certiorari 
reviews  acts  of  a  judicial  nature  only,  not  those  which  are 
merely  ministerial.  (4  Cal.  344;  5  Wait's  Pr.  459-60;  4 
Coweu,  297;  3  Wend.  468-70;  17  Wend.  15;  2  Hill,  9;  5 
Barb.  43;  65  Barb!  170.) 

Jno.  A.  McQuaidy  Oeorge  W.  KeUh,  and  Ellis  &  King,  for 
Respondent. 
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By  the  Court,  Leonard,  J. : 

Petitioner,  M.  J.  Rourke,  applied  to  the  third  judicial  dis- 
trict court  for  a  writ  of  certiorari.  In  his  petition  he  stated  in 
substance  that,  on  a  prior  date,  to  wit:  June  15,  1877,  Le 
was  served  with  a  summons  issued  out  of  the  justice's  court, 
Silver  City  township,  in  Lyon  county,  which  commanded 
him  to  appear  before  said  court,  at  the  time  and  place 
stated  therein,  to  answer  the  complaint  of  Mark  Strouse 
and  C.  M.  Foster,  filed  in  said  court,  by  which  plaintiffs 
claimed  judgment  against  petitioner  for  the  sum  of  two 
hundred  dollars,  besides  costs;  that  petitioner  appeared 
at  the  time  and  place  stated  in  the  summons,  and  remained 
for  more  than  one  hour  thereafter;  that  neither  the  justice 
of  the  peace  of  said  court  nor  plaintiflfs,  or  either  of  tbem, 
appeared,  and  that  petitioner  had  no  opportunity  of  appear- 
ing in,  or  defending,  said  cause;  that  without  notice  to  him, 
and  about  twelve  hours  after  the  time  stated  in  the  sum- 
mons, said  court  rendered  judgment  against  petitioner  for 
two  hundred  dollars  and  forty-seven  dollars  and  fifty  cents 
costs  of  suit;  that  execution  had  been  issued  upon  suck 
judgment  against  him  to  a  constable  in  Storey  county,  in 
this  state,  who  was  about  to  execute  the  same;  that  Le 
had  been  advised  by  his  attorney  that  said  judgment  was 
wholly  illegal,  and  that  he  had  no  remedy  by  appeal 
therefrom,  or  any  other  plain,  speedy  or  adequate  rem- 
edy at  law  in  the  premises.  Whereupon  the  court  issued 
the  writ  prayed  for,  and  at  the  proper  time  the  justice  of 
the  peace  certified  to  the  district  court  a  transcript  of  the 
record  and  proceedings  in  said  cause,  and  after  reviewing 
the  same,  *'  ordered  and  adjudged  that  the  execution  upon 
said  judgment  heretofore  issued  in  said  action  out  of  said 
justice's  court,  to  wit:  on  the  twentieth  day  of  June,  1877, 
directed  to  the  sheriff  or  any  constable  of  Storey  county,  be 
and  the  same  is  hereby  declared  illegal  and  void,  and  the 
same  is  hereby  annulled ;  that  the  order  made  by  this  court 
on  the  twenty-sixth  day  of  June,  1877,  staying  all  proceed- 
ings upon  said  judgment  against  said  petitioner,  M.  J- 
Bourke,  be  rescinded  and  set  aside,  and  that  said  peti- 
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tioner  have  judgmeDt  against  A.  Tait,  justice  of  the  peace 
of  Silver  City  Township,  for  his  costs  in  this  action,  taxed 
at  thirty-four  dollars  and  thirty  cents,  in  United  States  gold 
coin." 

The  justice  of  the  peace,  Alexander  Tait,  appeals  from 
**  that  portion  of  the  judgment  of  the  district  court  by  which 
it  was  adjudged  that  the  writ  of  execution  mentioned  by 
said  petitioner  in  his  petition  herein,  should  be  withdrawn 
by  the  said  Alexander  Tait,  and  that  the  said  petitioner 
shoald  have  and  recover  from  the  said  Alexander  Tait  all 
Lis  costs  herein." 

The  district  court  sustained  the  judgment  of  the  justice's 
courts  but  held  that  the  issuance  of  an  execution  directed  to 
the  sheriff  or  any  constable  of  Storey  county,  before  a  tran- 
script of  the  judgment  of  the  justice's  court  had  been  filed 
and  docketed  in  the  office  of  the  clerk  of  the  district  court, 
was  illegal,  and  the  execution  void.     (Sec.  1618,  C.  L.) 

The  conclusion  of  the  court  may  have  been  correct,  as  an 
abstract  legal  proposition,  but  we  think  a  consideration  of 
the  validity  of  the  execution,  or  the  legality  of  its  issuance, 
was  not  within  the  scope  of  the  court's  inquiry.  The  stat- 
ute provides  that 'Hhe  writ  shall  be  granted  in  all  cases 
when  an  inferior  tribunal,  board  or  officer,  exercising  judi- 
cial functions,  has  exceeded  the  jurisdiction  of  such  tribu- 
nal, board  or  officer,"  etc.  It  will  be  seen  that  the  only 
proceeding  that  can  be  reviewed  is  a  judicial  proceeding. 

People  V.  Bush,  40  Cal.  346.  The  justice  exercised  judi- 
cial functions  in  rendering  judgment,  but  as  to  that  proceed- 
ing the  district  court  held  there  was  no  excess  of  jurisdiction. 
But  no  judicial  functions  were  exercised  by  the  justice  when 
he  issued  the  execution.  It  was  a  mere  ministerial  act  that 
required  the  exercise  of  no  judicial  functions. 

In  Kyle  v.  Evans  et  al.,  3  Ala.  482,  the  court  say:  *  *  ^ 
''The  issuance  of  an  execution  upon  a  judgment  is  an  act 
purely  ministerial  in  its  character;  it  involves  no  process  of 
reasoning  or  deduction  from  other  facts,  but  is  merely  the 
legal  consequence  of  the  judgment  previously  rendered; 
and  therefore  this  duty  is  performed  by  the  clerk,  when 
there  is  one  attached  to  the  court.     A  justice  of  the  peace 
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has  no  clerk,  but  this  does  not  alter  the  character  of  the 
act;  he  is  both  judge  and  clerk  of  his  own  court." 

In  MaiHiewa  v.  Houghton,  11  Me.  301,  the  court  held  that 
''a  magistrate  does  not  act  judicially  in  making  up  and  com- 
pleting his  record.  In  doing  this,  he  performs,  himself, 
what  this  court  does  by  the  agency  of  its  clerk.  It  is  a 
mere  ministerial  act."  (See  Kelly  v.  Van  Austin,  17  Cal. 
565;  Wallace  v.  Eldi^e  [No.  1],  27  Cal.  497;  State  of  Ne- 
vada V.  Cal.  M.  Co,y  recently  decided  by  this  court.) 

Section  1280,  C.  L.,  provides  that  *' where  the  execution 
is  against  the  property  of  the  judgment-debtor,  it  may  be 
issued  to  the  sheriff  of  any  county  in  the  state." 

Section  1618  provides  that  **the  justice,  on  demand  of 
the  party  in  whose  favor  judgment  is  rendered,  shall  give 
him  a  transcript  thereof,  which  may  be  filed  and  docketed 
in  the  office  of  the  clerk  of  the  district  court  for  the  county 
where  the  judgment  was  rendered.  The  time  of  the  re- 
ceipt of  the  transcript  by  the  clerk  shall  be  noted  by  him 
thereon,  and  entered  in  the  docket,  and  from  that  time 
executions  may  be  issued  by  the  clerk  on  such  judgments  to 
the  sheriff  of  any  other  county  in  the  state,  in  the  same 
manner  as  upon  judgments  recovered  in  the  higher  courts.'' 

These  sections  must  be  construed  together,  and  it  is  un- 
doubtedly true  that  a  valid  execution  to  the  sheriff  of 
another  county  can  be  issued  only  by  the  clerk  of  the  dis- 
trict court  of  the  county  wherein  the  judgment  was  rendered, 
after  a  transcript  of  the  judgment  has  been  filed  and  dock- 
eted in  his  office.  But,  although  the  justice  had  no  right  or 
authority  to  issue  an  execution  to  the  sheriff  of  Storey 
county,  it  was  a  mere  ministerial  act  which  the  district 
court  could  not  review  upon  certiorari,  and  in  so  doing  it 
erred.  The  only  judicial  acts  performed  by  the  justice  were 
such  as  the  court  sustained.  Such  being  the  case  in  the 
proceedings  on  certiorari,  respondent  should  not  have  been 
adjudged  to  pay  the  costs. 

The  portion  of  the  judgment  of  the  district  court  Appealed 
from  is  reversed,  appellant  to  recover  his  costs  of  appeal. 
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[No.  860.] 

A.  W.  SWAN,  Respondent,  v.  A.  J.  SMITH  et  al., 

Appellants. 

AcnoN  OF  Tboveb — Form  of  Verdict. — The  jury,  in  an  action  of  trover, 
found  a  verdict  in  favor  of  plaintiff  **for  the  possession  of  the  personal 
property  described  in  the  complaint,  and  if  a  return  thereof  cannot  be 
had  then,"  etc.  The  court,  in  entering  judgment,  followed  the  language 
quoted:  Held,  that  the  pleadings  did  not  authorize  such  a  finding;  that 
this  part  of  the  verdict  was  mere  surplusage,  and  that  it  ought  to  have 
been  disregarded  in  entering  judgment,  and  that  the  judgment  should 
be  modified. 

Appeal  from  the  District  Court,  First  Judicial  District, 
Storey  County. 

The  facts  are  stated  in  the  opinion. 

Lindsay  dt  Dickson,  for  Appellants. 

0,  H,  Belknap,  for  Bespondent. 

1.  That  portion  of  the  verdict  touching  the  right  of  the 
plaintiff  to  the  possession  of  the  property,  is  surplusage, 
and  should  be  disregarded.  {Gregory  v.  Frothingham^  1 
Nev.  262;  Bacon  v.  Calleiider,  6  Mass.  303;  Wyndham  v. 
WUliams,  27  Miss.  318;  People  v.  Ah  Kim,  34  Cal.  189; 
Dunlap  et  al.  v.  Hayden,  29  Ind.  303;  Goverw,  Turner,  28 
Md.  604;  Tucker  v.  Cochran,  47  N.  H.  57 ;  Lincoln  v.  Hapgood, 
11  Mass.  358;  Wood  v.  May,  3  Cranch,  C.  C.  172;  Duane 
V.  Simmons,  4  Teates,  441;  Patterson  v.  United  States,  2 
Wheat.  222:  Gibsonv.  Lewis,  27  Mo.  532;  17  Serg.  K.  &  297.) 
It  cannot  be  urged  against  a  verdict  that  it  is  too  broad,  if 
every  essential  matter  put  in  issue  is  concluded  by  it.  (Mj- 
Rae  V.  Colclough,  2  Ala.  74;  U,  8.  v.  Stereoscopic  Slides,  1 
Sprague,  467.)  The  finding  of  facts  not  necessarily  in- 
volved will  not  vitiate  a  verdict,  when  enough  is  found  to 
decide  the  issue.  {Tuby  v.  Mauzey,  4  B.  Mon.  5;  Lively  v. 
Ball,  2  Id.  53;  Biggs  v.  Maltby,  2  Met.  (Ky.)  88.) 

n.  Bejecting  the  surplusage  in  the  verdict,  the  jury  have 
found  all  the  facts  necessary  for  this  court  to  render  a 
proper  judgment  in  this  case.  It  should  not,  therefore, 
subject  the  parties  to  the  delay  and  expense  of  a  new  trial, 
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but  should  modify  the  judgment  by  the  entry  of  a  judgment 
in  trover.  (Myers  v.  Keridrick,  13  Iowa,  699;  Woodward  v. 
Howard,  Id  Wis.  557;  Fitzhughv.  Wiman,  5  Seld.  559;  In- 
gersoU  v.  Bostwick,  22  N.  T.  425;  Johnson  v.  Carnley,  10  Id. 
570;  5  Serg.  &  E.  130;  Persse  v.  Cole,  1  Cal.  370;  Mis  v. 
Jeans,  26  Id.  272;  Union  W.  Co.  v.  Murphey's  F.  F.  Co.,  22 
Id.  632;  Ailierton  v.  Fowler,  46  Id.  320;  FoucauU  v.  Pinnet, 
43  Id.  136.) 

By  the  Court,  Leonard,  J. : 

Plaintiff  alleges  that,  on  the  twenty-eighth  day  of  Sep- 
tember, 1876,  he  was  the  owner  and  in  possession  of  the 
goods  and  chattels  described  in  his  complaint,  of  the  value 
of  two  thousand  dollars  in  United  States  gold  coin;  that 
while  he  was  so  the  owner  and  in  possession  of  said  goods 
and  chattels,  the  defendants  unlawfully  took  the  same  from 
his  possession,  carried  them  away  and  still  unlawfully  de- 
tains said  property  from  plaintiff;  that  at  the  time  of  said 
conversion  by  defendants,  plaintiff  was  the  proprietor  of 
the  European  restaurant  in  Virginia  city,  and  as  such  pro- 
prietor, was  carrying  on  and  conducting  a  lucrative  busi- 
ness, of  the  value  of  two  hundred  dollars  per  month  to 
plaintiff;  that  by  reason  of  the  unlawful  taking  and  deten- 
tion of  the  said  property,  plaintiff's  business  was  completely 
broken  up  and  destroyed,  whereby  he  was  damaged  iu  the 
sum  of  three  thousand  dollars,  United  States  gold  coin, 
and  a  judgment  for  the  amount  last  stated  is  prayed  for,  be- 
sides costs  of  suit. 

Defendants  denied  plaintiff's  ownership,  and  the  alleged 
value,  beyond  two  hundred  dollars.  They  admitted  the 
taking  and  detention,  but  denied  that  either  was  unlawful; 
denied  that  plaintiff  was  the  proprietor  of  said  restaurant; 
denied  that  the  value  of  the  business  of  said  restaurant  to 
plaintiff  was  two  hundred  dollars  per  month,  but  did  not  deny 
that  it  was  to  him  of  the  value  of  one  hundred  and  ninety- 
nine  dollars  and  ninety-nine  cents  per  month  ;  denied  that 
plaintiff  was  damaged  in  any  sum  whatever.  They  did  not 
deny  breaking  up  and  destroying  plaintiff's  business,  ex- 
cept as  above  stated. 
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They  justified  the  taking  and  detention  by  alleging  that, 
prior  to  the  seizure  of  the  property  by  defendant  Smith, 
hereinafter  mentioned,  defendant  Strouse  had  obtained  a 
judgment  in  justice's  court, Virginia  township  No.  1,  against 
one  Emma  Knapp,  which  was  unsatisfied;  that  an  execution 
was  duly  issued  upon  said  judgment,  by  virtue  of  which  de- 
fendant Smith,  as  constable  of  said  township,  duly  levied 
npon  said  property  and  took  the  same  into  his  possession, 
as  the  property  of  Emma  Knapp,  and  that  to  the  best  knowl- 
edge and  belief  of  defendants,  said  goods  and  chattels  were 
the  property  of  said  Emma  Knapp  at  the  time  of  the  levy 
and  seizure.  None  of  the  evidence  is  contained  in  the 
record. 

The  jury  found  the  following  verdict:  **We,  the  jury, 
find  for  the  plaintiff  for  the  delivery  of  the  possession  of 
the  property  described  in  the  complaint,  and  if  a  return 
thereof  cannot  be  had,  then  for  the  sum  of  eight  hundred 
and  twenty-five  ($825)  dollars,  the  value  of  said  property, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum  from 
the  twenty-eighth  day  of  September,  1876,  to  the  present 
time,  and  the  sum  of  four  hundred  ($400)  dollars  as  dam- 
ages. E.  Williams,  Foreman." 

Judgment  was  thereupon  entered  **for  the  delivery  of 
the  possession  of  the  property  described  in  the  complaint, 
and  if  a  return  thereof  cannot  be  had,  then  for  the  sum  of 
eight  hundred  and  twenty-five  ($825)  dollars,  the  value  of 
said  property,  with  interest  at  the  rate  of  ten  per  cent,  per 
annum  from  the  twenty-eighth  day  of  September,  1876,  to 
the  present  time,  and  the  sum  of  four  hundred  ($400)  dol- 
lars damages,  together  with  plaintiff's  costs  of  suit,"  etc. 

Appellants  appeal  from  the  judgment  and  assign  as  error: 
1.  "Error  in  the  verdict  in  this,  to  wit:  That  it  finds  for 
the  plaintiff  for  the  return  of  the  property  claimed  in  the 
complaint,  and  if  return  thereof  cannot  be  had,  then  for  its 
value,  etc.;  a,ppellants  claim  that  the  verdict  should  have 
followed  the  complaint,  which  does  not  ask  for  a  return  of 
the  property,  but  is  a  complaint  in  trover  for  the  value  of 
the  property;  ihat  a  verdict  in  the  alternative  respondent 
was  not  entitled  to;   2.  Error  in  the  judgment  in  this,  to 
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wit:  That  said  judgment  is  in  the  alternative  for  a  return  of 
the  property,  and  if  a  return  thereof  cannot  be  had,  then 
for  its  value,  etc.,  to  which  appellants  make  the  same  ob- 
jection as  above  specified  to  the  verdict." 

We  think  counsel  for  appellants  are  correct  in  their  con- 
clusions, and  we  have  no  doubt  that  the  court  below  would 
have  made  the  necessary  correction  had  its  attention  been 
called  to  the  error  complained  of.  No  complaint  is  made 
other  than  that  stated  above.  The  case  was  evidently  tried 
upon  the  issues  made  by  the  pleadings,  but  the  jury  found 
for  plain tijQf  "  for  the  delivery  of  the  possession  of  the  prop- 
erty described  in  the  complaint,  and  if  a  return  thereof  can- 
not be  had,  then,"  etc. 

They  had  no  power  or  authority  to  find  the  portion  just 
quoted,  because  the  pleadings  did  not  allow  it;  and  such 
finding  was  as  much  a  nullity  as  though  they  had  found 
plain tij0f  entitled  to  the  possession  of  any  other  property  not 
described  in  the  complaint.  It  is  the  duty  of  the  jury  to 
decide  the  issues  made  by  the  pleadings  according  to  the 
evidence,  but  they  cannot  decide  other  issues.  This  find- 
ing ought  to  have  been  disregarded  in  entering  the  judg- 
ment, although  it  should  have  been  corrected  before  the 
jury  was  discharged  from  the  case,  as  doubtless  it  would 
have  been,  as  before  stated,  had  the  attention  of  the  court 
been  called  to  the  error.  But  the  objectionable  part  of  the 
verdict  is  mere  surplusage,  and  aside  from  that  part,  all  the 
issues  made  in  the  case  are  decided.  The  judgment  follows 
the  verdict,  and  all  the  relief  to  which  plaintiff  was  entitled 
under  the  pleadings  and  findings  of  the  jury,  is  found  out- 
side of  the  portion  awarding  a  delivery  of  possession  of  the 
property  to  plaintiff.  {Eaaton  v.  Worthington,  5  S.  and  R. 
[Pa.]  132;  McBae  et  al.  v.  Colclough,  2  Ala.  81;  Lincoln  y» 
Hapgood,  11  Mass.  358;  Duane  v.  Simmons,  4Teates,  442; 
Leineweaver  v.  Sioever,  17  S.  and  K.  297;  PaUei^son  v.  Vnikd 
States,  2  Wheat.  223 ;  Frederick  v.  Commonwealth,  4  B.  Mon.  i ; 
United  States  etc.  v.  One  Case  Stereoscopic  Slides,  1  Sprague, 
468-9;  Myers  Adm'r  v.  Kendrick  AdrtCr,  13  Iowa,  599;  Grt^- 
cry  V.  FrothingJiam,  1  Nev.  262.) 

The  cause  is  remanded,  with  directions  to  the  court  be- 
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low,  to  strike  from  the  judgment  the  following,  to  wit:  "  1. 
For  the  delivery  of  the  possession  of  the  property  described 
in  the  complaint,  and  if  a  return  thereof  cannot  be  had, 
then;"  also  the  words,  "the  value  of  said  property,"  next 
following  the  words  "  eight  hundred  and  twenty-five  ($825) 
dollars,"  and  insert  in  lieu  of  the  last,  the  words,  '*  the  value 
of  the  property  described  in  the  complaint  herein." 

The  judgment  so  modified  is  affirmed,  appellant  to  recover 
the  costs  of  appeal. 


[No.  846.] 

JOHN  S.  SHOEMAKER  et  al..  Respondents,  v.  A.  J. 

Hatch  et  al..  Appellants. 

Boundaries  of  Land — ^Water  Courses. — The  water-course,  and  not  the 
meander  line  by  which  it  is  surveyed,  is  the  boundary  of  the  fractional 
subdivision  of  land. 

Idem — ^Island,  when  Part  of  the  Land. — To  determine  the  question  of 
fact,  whether  a  bar  or  island  is  part  of  the  land  upon  either  side  of  the 
stream,  the  relative  size  and  permanence  of  the  channels,  the  size  of  the 
island  compared  with  the  size  of  the  stream,  and  the  conformity  or 
divergence  of  course  between  the  meander  line  and  the  main  channel, 
must  all  be  taken  into  account. 

Damages  for  Right  of  Way  in  Constructino  a  Water  Ditch. — Under 
the  act  of  congress  of  July  26,  1866,  the  defendant  had  the  right  to  con- 
struct his  ditch  across  the  public  lands  of  the  United  States,  and  could 
not  be  held  responsible  in  damages  for  the  digging  of  the  ditch,  to  any 
party  who  came  into  possession  of  said  land  after  the  ditch  had  been 
completed. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Boardman  &  Varian,  for  Appellant. 

I.  The  Truckee  river  is  a  navigable  stream  within  the 
meaning  of  the  acts  of  congress,  its  status  as  such  is  estab- 
lished, so  far  as  the  United  States  is  concerned,  by  the 
refusal  of  the  government  to  extend  its  surveys  over  it. 
(Sec.  2395-6.)  A  recognition  of  the  Truckee  as  navigable 
is  found  in  the  act  of  the  legislature  of  the  territory  of  Ne- 
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Tada.  (Statntes  1862, 106.)  Commerce  may  be  carried  on 
between  California  and  this  state  by  means  of  this  river,  "by 
floating  logs  and  timbers.  {The  Daniel  Ball,  10  Wall.  563; 
llie  MonieUOy  20  Id.  441;  Thompson  y.  Androscroggin  Co,,  54 
N.  H.  548;  Morgan  v.  King,  35  N.  T.  459;  31  Mich.  337.) 

II.  The  two  channels  from  the  river  and  the  south  bank 
is  on  the  south  side  of  the  south  channel,  and  not  on  the 
north  side  of  the  land  claimed  by  appellants;  therefore 
respondents'  patent  carries  them  to  the  water's  edge  of  the 
south  channel.  (Railroad  Co.  v.  Schurmier,  7  Wall.  280; 
Kraut  V.  Crawford,  18  Iowa,  549;  B.  iZ.  Co.  v.  Schurmeir, 

10  Min.  82;  Lammera  v.  Nissin,  4  Neb.  252.) 

III.  No  title  or  right  to  the  lands  granted  to  the  state  of 
Nevada  passed  or  vested  until  selection  was  made  by  the 
state.  There  might  be  a  grant  of  quantity,  but  certainly 
the  title  attached  to  no  specific  tract  until  the  state,  under 
its  power,  made  selection.  Under  the  act  of  congress  (Eev. 
Stat.  2339)  appellant  built  his  ditch  and  appropriated  the 
water  to  useful  and  beneficial  purposes.  The  right  of  way 
was  expressly  granted  and  confined  to  him.  All  subsequent 
purchasers  deriving  title  from  the  United  States,  took  sub- 
ject to  his  agreement.  (Cen.  P.  B.  B.  Co.  v.  Dyer,  1  Saw- 
yer, 646;  Hohart  v.  Ford,  6  Nev.  86;  Broder  v.  NaJUma  W. 
&  M.  Co.,  50  Cal.  623.) 

Tho8.  E.  Hayden,  for  Bespondents. 

I.  Upon  the  purchase  of  the  land  on  the  tenth  day  of 
July,  1871,  the  title  related  back  to  July  24,  1866,  and  be- 
came a  grant  in  prcesenti  of  that  date.     {Layton  v.  FaireUj 

11  Nev.  455;  Heydenfddt  v.  Daney  G.  &  S.  M.  Co.,  10  Nev. 
290.) 

n.  The  case  of  the  B.  B.  Co.  v.  Schurmier,  7  Wall.  272, 
is  in  fact  and  law  conclusive  in  favor  of  respondents  in  this 
action. 

By  the  Court,  Beatty,  J. : 

This  cause  was  tried  in  the  district  court  without  a  jury, 
and  the  findings  and  judgment  were  for  the  plaintifEs.  The 
motion  of  the  defendant.  Hatch,  for  a  new  trial  was  over- 
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ruled,  and  he  has  appealed  from  that  order  and  the  judg- 
ment. The  statement  of  the  case,  which  was  settled  by 
agreement  of  the  attorneys,  and  purports  to  contain  all  the 
evidence,  certainly  fails  to  justify  the  decision  of  the  court. 
Instead  of  referring  particularly  to  the  several  findings  of 
the  district  judge  that  iare  unsupported  by  the  evidence,  it 
will  be  sufficient  to  make  a  brief  statement  of  the  facts 
proved.  For  this  purpose  the  findings  will  be  followed, 
except  where  they  are  opposed  to  the  evidence. 

It  appears  that  the  Truckee  river  flows  through  section 
12  of  township  19  north  of  range  19  east.  Mount  Diablo 
base  and  meridian,  in  a  direction  a  little  north  of  east.  In 
the  north-west  quarter  of  section  12  the  river  divides  into 
two  permanent,  well-defined  channels,  which  reunite  in  the 
north-east  quarter,  forming  an  island  containing  about  ten 
acres.  The  northern  channel  is  straight,  and  carries  more 
of  the  water  of  the  river  at  all  seasons  than  the  southern 
channel,  which  makes  a  considerable  deflection,  first  to  the 
south  and  then  back  to  the  north.  More  or  less  water  flows 
in  the  southern  channel  at  all  stages  of  the  river,  except  in 
the  season  of  extreme  low  water,  when,  in  ordinary  years, 
it  ceases  to  flow  (although  it  stands)  in  the  channel.  In 
the  year  1864  or  1865  a  survey  of  this  section  was  made  by 
the  United  States  surveyor  for  Nevada.  In  making  the 
survey  the  sectional  and  subdivisional  lines  were  not  ex- 
tended across  either  channel  of  the  river.  Fractional  sub- 
divisions were  laid  off  bounding  or  abutting  upon  the  south 
side  of  the  south  channel  and  upon  the  north  side  of  the 
north  channel,  both  of  which  were  defined  by  meander 
lines.  The  island  seems  not  to  have  been  surveyed;  but 
whether  or  not  it  was  delineated  on  the  official  plat  does 
not  appear,  as  neither  the  plat  nor  the  field  notes  were  put 
in  evidence.  In  December,  1871,  the  defendant  Hatch  pro- 
cared  a  survey  to  be  made,  under  our  state  law,  of  all  the 
land  lying  between  the  meander  lines  of  the  United  States 
survey  for  some  distance  above  and  below  the  island,  and 
under  that  survey  claims  the  right  of  possession  of  the 
island  and  of  the  strip  of  land  along  the  south  bank  of  the 
river  between  the  water  and  the  meander  line. 
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In  July,  1871,  Hajdon,  for  himself  and  his  co-plaintiff, 
applied  to  the  state  register,  in  accordance  with  the  provi- 
sions of  ''An  act  to  provide  for  the  selection  and  sale  of 
lands  granted  by  the  United  States  to  the  state  of  Nevada '' 
(Stats.  1871,  p.  135),  to  purchase  three  fractional  subdivi- 
sions of  this  section  12,  containing  about  seventy-one 
acres;  and  at  the  time  of  making  his  application  deposited 
the  full  amount  of  the  purchase-money.  For  some  reason 
the  selection  of  the  lands  by  the  state  agents  was  greatly 
delayed,  and  it  was  not  until  January,  1875,  that  a  patent 
from  the  state  was  finally  issued.  The  land  so  purchased 
is  bounded  on  the  north  by  the  Truckee  river,  for  a  dis- 
tance of  something  more  than  half  a  mile,  and  at  its  eastern 
end  lies  opposite  the  western  end  of  the  island. 

Pending  Haydon's  application  to  purchase,  and  before 
the  land  applied  for  had  been  selected  by  the  state,  and 
necessarily  before  any  approval  of  such  selection,  the  de- 
fendant Hatch  relying,  as  he  says,  upon  the  grant  of  the 
right  of  way  in  the  act  of  congress  of  July  26,  1866  (U 
Statutes  at  Large,  p.  253),  had  commenced  and  completed 
a  ditch  by  which  he  diverted  a  large  quantity  of  water  from 
the  Truckee  river  and  conducted  it  upon  his  own  land  for 
the  purpose  of  irrigation  and  to  supply  a  tannery  which  he 
was  carrying  on.  This  ditch  follows  the  south  bank  of  the 
Truckee  river  and  extends  along  the  front  of  the  land  pur- 
chased by  Haydon  for  more  than  half  a  mile.  There  is  no 
evidence  that  at  the  time  the  ditch  was  constructed  any  one 
was  in  possession  of  the  land,  and  Hatch  swears  that  no 
one  opposed  or  protested  against  its  construction. 

Such  being  the  case;  this  action  was  commenced  in  Oc- 
tober, 1876,  to  recover  possession  of  the  land  between  the 
meander  line  of  the  United  States  survey  on  the  south  side 
of  the  Truckee  and  the  middle  thread  of  the  main  channel 
(the  north  channel)  of  the  river,  including  about  two  acres 
of  the  west  end  of  the  island.  There  were  counts  also  for 
damages  for  detention  of  the  land  and  for  the  digging  and 
maintenance  of  the  ditch.  The  judgment  of  the  court  was 
for  restitution  of  the  demanded  premises,  including  the/west 
end  of  the  island,  and  for  damages  in  the  sum  of  five  bun- 
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dred  dollars,  assessed  as  the  value  of  the  right  of  way  for 
the  ditch,  which  was  by  the  judgment  confirmed  to  the  de- 
fendant Hatch. 

The  two  assignments  of  error  principally  relied  upon  are : 
1.  That  the  court  erred  in  holding  that  the  northern  chan- 
nel of  the  Truckee  river  instead  of  the  southern  channel  was 
the  northern  boundary  of  the  land  of  plaintiffs;  and,  2.  That 
it  was  error  to  allow  any  damages  for  the  right  of  way  of  the 
ditch. 

As  regards  the  first  point,  it  is  claimed  by  the  respond- 
ents, and  not  denied  by  the  appellant,  that  low-water  mark 
and  not  the  meander  line  is  the  boundary  of  their  land;  and 
it  is  not  denied  that  in  this  action  the  plaintiffs  were  enti- 
tled to  recover  from  the  defendant  the  land  between  the 
meander  line  and  low-water  mark  on  the  river.  (See  Bail- 
road  Company  v.  Schurmeir,  7  Wal.  286-7,  and  other  cases 
cited  in  the  briefs.)  The  question  is,  what  is  the  river? 
Respondents  claim  that  the  northern  or  main  channel  alone 
can  be  considered  as  the  river  channel,  and  that  what  has 
been  called  an  island,  although  surrounded  by  running 
water  at  all  ordinary  stages  of  the  river,  is  not  an  island, 
but  is  part  of  their  land  lying  between  the  meander  line  of 
the  survey  and  low-water  mark.  To  sustain  this  position 
they  cite  and  rely  upon  the  case  just  referred  to,  which  in 
many  respects  was  extremely  like  this  case.  There  are, 
however,  essential  points  of  difference.  The  river  there  in 
question  was  the  Mississippi,  and  the  island,  so  to  call  it, 
was  at  the  time  of  the  survey  a  mere  sand-bar  about  ninety 
feet  wide  and  one  hundred  and  sixty  feet  long,  sepa- 
rated from  the  main  land  by  a  channel  or  slough  twenty- 
eight  feet  wide.  The  slough  in  that  case  was  abso- 
lutely as  large  as  the  south  channel  of  the  Truckee 
in  this  case,  but  relatively  to  the  stream,  the  main  Missis- 
sippi river,  it  was  extremely  insignificant;  the  island  was  a 
mere  sand-bar,  entirely  submerged  in  high  water  and  of  in- 
significant size  in  low  water.  No  notice  was  taken  of  it  in 
making  the  survey,  the  meander  line  being  run  on  the  land 
side  of  the  slough.  The  purchaser  of  the  adjoining  fraction 
claimed  the  bar;  it  was  filled  in  so  as  to  raise  it  above  high 
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water,  used  as  a  landing  for  steamboats  before  and  after  it 
was  filled  in,  and  covered  with  valuable  improvements. 
After  all  this  a  railroad  company  procured  a  new  survey  to 
be  made  by  a  United  States  surveyor  and  undertook  to  claim 
the  land  (then  increased  to  nearly  three  acres  in  size  and 
immensely  enhanced  in  value)  under  a  Congressional  grant 
of  certain  odd  numbered  sections.  On  the  facts  of  the  case 
it  was  decided  that  the  bar  was  included  in  the  first  survey 
as  a  part  of  the  main  land.  But  here  the  facts  are  different. 
The  two  branches  of  the  Truckee  river  are  both  permanent, 
well  defined  channels.  The  northern  is  the  shorter,  and 
necessarily  has  more  fall,  and  in  low  water  carries  all  the 
running  water,  but  there  is  no  disparity  in  the  size  or  ap- 
pearance of  the  channels,  and  the  land  between  is  noi;  an 
insignificant  little  sand  bar,  overflowed  in  high  water  and 
liable  to  be  cut  away  by  a  change  of  the  current.  It  is  truly 
an  island,  and,  compared  with  the  size  of  the  stream,  a  large 
island.  A  glance  at  the  map  shows  to  a  demonstration  that 
the  intention  of  the  surveyor  was  to  meander  the  southern 
channel,  and  not  to  include  the  land  north  of  it  in  the  sub- 
divisions purchased  by  Haydon.  To  allow  the  claim  of  re- 
spondents would  give  them  only  about  two  acres  of  the  west 
end  of  the  island  as  a  part  of  a  fractional  subdivision  con- 
taining ten  or  fifteen  acres,  but  by  the  same  rule  the  owner 
of  the  next  fractional  subdivision  on  the  east,  which  con- 
tains not  more  than  five  or  six  acres,  would  take  as  parcel 
of  his  purchase  about  eight  acres  of  the  island.  This  shows 
to  what  absurd  consequences  it  would  lead  if  the  case  of 
Hie  Railroad  Company  v.  Schurmeir  were  held  to  estab- 
lish the  principle  that  where  a  river  has  two  channels,  one 
of  which  ceases  to  flow  at  low  water,  land  surveyed  as  bound- 
ing upon  that  channel  will  take  all  the  land  between  it  and 
low-water  mark  on  the  main  channel.  As  before  remarked, 
that  case  was  decided  on  its  own  peculiar  facts,  and  no  gen- 
eral principle  applicable  to  this  case  can  be  extracted  from 
it,  except  that  the  water-course,  and  not  the  meander  line 
by  which  it  is  surveyed,  is  the  boundary  of  the  fractional 
subdivisions.  To  determine  whether  a  bar  or  island  is  part 
of  the  land  on  either  side  of  a  stream,  account  must  be  taken 
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in  every  case  of  a  variety  of  circumstances,  such  as  the  rela- 
tive size  and  permanence  of  the  channels,  the  size  of  the 
island  compared  with  the  size  of  the  stream,  and  the  con- 
formity or  divergence  of  course  between  the  meander  line 
and  the  main  channel.  It  is  a  question  of  fact  to  be  deter- 
mined from  all  the  surrounding  circumstances,  whether  the 
land  between  the  meander  line  and  the  shore  of  the  lake  or 
water-course  is  included  in  the  survey.  (See  Lammera  v. 
Nisstn^  4  Neb.  251,  and  Granger  v.  Swart,  1  Woodworth's  0. 
C.  Bep.  90.)  In  this  case  we  conclude  from  the  facts 
proved  and  found  by  the  court  that  the  island  in  question 
was  not  included  in  the  land  surveyed  on  the  south  side  of 
the  south  channel. 

It  is  unnecessary  to  decide  the  question  incidentally  dis- 
cussed by  counsel  as  to  whether  the  Truckee  is  a  navigable 
stream  within  the  meaning  of  the  laws  regulating  the  public 
surveys.  It  is  conceded  to  be  a  highway  for  the  floatage  of 
wood  and  timber,  and  has  been  treated  by  the  officers  of 
tbe  government  as  a  navigable  stream.  Their  action  upon 
the  matter  is  conclusive,  so  far  as  this  case  is  concerned, 
and  the  district  court  held  correctly  that  low-water  mark, 
and  not  the  middle  thread  of  the  stream,  was  the  proper 
boundary  of  the  lands  of  plaintiffs.  Its  only  error  as  to 
this  point  consisted  in  treating  the  northern  channel  as  the 
only  navigable  channel  of  the  river,  and  the  island  as  a 
part  of  the  main  land  on  the  south  of  the  stream. 

With  reference  to  the  second  assignment  above  men- 
tioned, the  respondents  contend,  as  was  held  by  the  district 
court,  that  the  state,  by  relation,  was  the  owner  of  the  land 
purchased  by  Haydon  from  and  after  the  date  of  his  appli- 
cation to  purchase  and  his  deposit  of  the  purchase-money 
—that  is  to  say,  from  and  after  July  10,  1871 — and  conse- 
quently that  the  appellant  is  bound  to  pay  them  for  the 
right  of  way  of  his  ditch,  constructed  in  1873.  In  support 
of  this  position  they  cite  Layton  v.  Farrell,  11  Nev.  455; 
Heyden/elcU  v.  Daney  Co.,  11  Nev.  290;  Courchaine  v.  Bullion 
31  Co.,  4  Nev.  374,  377,  and  Barnes  v.  Sabron,  10  Nev. 
240.  We  think  none  of  those  cases  are  in  point.  What 
was  said  in  Layton  v.  Farrell  and  Heydenfeldt  v.  Daney  Co., 
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as  to  the  time  the  grant  of  ijxe  sixteenth  and  thirty-sixth 
sections  took  effect  and  vested  the  title  in  the  state,  has  no 
application  to  grants  of  quantity  of  lands  to  be  selected. 
As  to  such  grants,  the  doctrine  is  that  when  the  selections 
of  the  state  are  approved  the  title  of  the  state  relates  back 
to  the  date  of  selection  and  no  further.  {Paterson  v.  laiuniy 
3  Sawyer  0.  C.  K.  166.)  There  is  nothing  in  Banxes  v. 
Sdbron  inconsistent  with  this;  nothing,  in  fact,  that  re- 
motely implies  anything  to  the  contrary.  In  Courchaine  v. 
Bullion  Co.,  it  was  held  for  reasons  that  were  perfectly 
valid  that  the  right  of  the  pre-emptioner  related  back  to 
the  date  of  the  filing  of  his  declaratory  statement,  but  those 
reasons  are  totally  inapplicable  to  this  case.  There  is  no 
doubt  that  up  to  the  date  of  the  selection  of  these  lands  by 
the  state  they  remained  a  part  of  the  public  lands  of  the 
United  'States,  and  the  appellant  had  a  perfect  right  to 
construct  his  ditch  across  them  under  the  act  of  congress 
of  July  26,  1866  (see  14  Stats,  at  Large,  253),  subject  only 
to  the  liability  therein  imposed  of  paying  for  any  damages 
to  the  possession  of  a  settler  on  the  lands.  There  is  no 
evidence  that  the  lands  were  possessed  by  any  one  other 
than  the  appellant  when  the  ditch  was  dug,  and  it  is  ex- 
pressly admitted  that  they  were  not  selected  by  the  state 
until  after  the  ditch  had  been  completed.  As  this  view 
entirely  disposes  of  respondents'  claim  for  damages  on  ac- 
count of  the  ditch,  it  is  not  necessary  to  determine  whether 
they  are  a  proper  subject  of  litigation  in  this  action. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded. 


[No.  877.] 

A.  STEVENSON  &  SON,  Eespondents,  v.  J.  J.  MANN, 
Impleaded  with  WM.  SMITH,  Appellant. 

Jurisdiction — Joint  Judgments,  Lapse  op  Term — Motion  to  Set  Aside.— 
A  joint  judgment  was  entered  against  S.  &  M.  M.  alone  moved  to  have 
it  set  aside  as  to  him.  The  term  lapsed  before  this  motion  was  heard. 
At  the  hearing  the  court  set  aside  the  judgment  as  to  M.,  whereupon  the 
plaintiff  moved  to  have  the  judgment  also  set  aside  as  to  the  defendant 
S.  This  motion  was  granted.  Ileldf  that  the  court  had  jurisdiction 
upon  the  motion  of  M.  to  set  the  judgment  aside  as  to  both  defendants. 
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Appeal  from  the  District  Court  Fourth  Judicial  District, 
Humboldt  County. 

The  facts  are  stated  in  the  opinion. 

Grass  &  Harding  and  Seth  Robinson,  for  Appellant. 

I.  The  judgment  against  Smith,  rendered  at  the  January 
term,  merged  and  extinguished  the  notes  in  controversy 
in  the  higher  security  thus  obtained.  The  order  of  the 
court,  at  the  July  term  setting  aside  the  judgment  of  the 
previous  January  term  as  to  Mann,  left  such  judgment  in 
full  force  as  to  Smith.  If  the  plaintiffs  had  proceeded 
against  Smith  alone,  and  taken  judgment  againsfc  him,  such 
judgment,  under  the  code  and  common  law  alike,  would  be 
a  merger  and  extinguishment  of  the  obligation  as  to  both 
parties.  {Robertson  v.  Smith,  18  Johns.  459;  Pierce  v.  Kear- 
ney,  5  Hill.  82;  Mason  v.  Mdred,  6  Wall.  231;  Brady  v.  Rey- 
nolds, 13  Cal.  31 ;  Tinkum  v.  O'Neale,  6  Nev.  93 ;  Truman 
on  Judgments,  §  231.)  Under  the  code,  in  an  action  against 
two  or  more  parties  who  are  liable  upon  an  obligation,  a 
judgment  against  one  may  be  relied  upon  by  the  others  as 
a  bar  to  that  or  any  other  action.  {Sloo  v.  State  Bank  of 
III,,  1  Scam.  428;  Sloo  v.  Lea,  18  Ohio,  279;  Stearns  v. 
Aguirre,  6  Cal.  176;  Ricketson  v.  RicJiardson,  26  Id.  149; 
Eelly  V.  Bandini,  50  Id.  530;  Bank  of  Stockton  v.  Howland, 
42  Id.  129;  The  People  v.  Frisbie,  18  Id.  402;  Lewis  v.  Clarkin, 
18  Id.  399;  Stoddart  v.  Vandyke,  12  Id.  437;  Rowe  v.  Chand-^ 
ler,  1  Id.  167.) 

II.  The  order  of  the  court,  passed  at  the  July  term  set- 
ting aside  the  judgment  of  the  previous  January  term  as  to 
Smith,  was  void.  A  judgment  cannot  be  set  aside  or  modi- 
fied after  the  term  at  which  it  was  rendered.  ( Wood  v. 
Luce,  4  McLean,  254;  Atkinson  v.  Stevens,  7  J.  J.  Marsh, 
237;  Trustees  v.  Baily,  10  Fla.  238;  McKindley  v.  Buck,  43 
III.  488;  Smith  v.  Wilson,  26  Id.  186;  Blair  v.  Russell,  1  Ind. 
516;  Cook  V.  Wood,  24  111.  295;  Cameron  v.  McRoberts,  3 
Wheat.  591;  Bank  v.  Moss,  6  How.  31;  Bohb  v.  Bobh,  2  A. 
K.  Marsh.  240;  Assessors  v.  Dorsey,  2  Wash.  C.  C.  433;  KeU 
ley  Y.  Keizer,  3  A.   K.  Marsh.   268 ;  Jenkins  v.  Eldridge,  1 
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Wood.  &  Min.  61;  Mm-phj  v.  Merritt,  63  N.  0.  602;  Hag- 
ory  V.  Bayless,  13  S.  &  M.  153;  5ani  v.  Lewis,  13  S.  &  M. 
226;  Townsend  v.  (7/i6ti;,  31  Md.  247;  Windet  v.  Hamilton^ 
52  111.  180;  (7oa;  v.  BracJcett,  41  Id.  222;  Messei-veyy.  Beck- 
with,  41  Id.  452;  Brush  v.  Bobbins^  3  McLean,  486;  fi'to/e 
Savings  y.  Wilson,  49  111.  171;  McKnight  v.  Strong,  25  Ark. 
212;  Ex  parte  Morris,  44  Ala.  361;  Denton  v.  5oyd,  21  Ark. 
264;  Ragsdell  v.  Green,  36  Tex.  193;  Freeman  on  Judg- 
ments, sec.  96;  Baldwin  \.  Kramei\  2  Cal.  582;  Morrisons, 
Dapman,  3  Id.  255;  Suydam  v.  Pitcher,  4  Id.  280;  Ca?'- 
pentier  v.  jfiTar^,  5  Id.  406;  i?o66  v.  5o&6,  6  Id.  21;  /S'Aat(; 
V,  McGregor,  8  Id.  521;  Branger  v.  Chevalier,  9  Id.  172; 
Swain  Y.  Naglee,  19  Id.  127;  -BeZZ  v.  Thompson,  19  Id.  707; 
Latimei^  v.  JXz/a??,  2  Id.  628;  FFiZson  v.  McElroy,  25  Id.  169; 
Hegeler  Y.'Hinckel,  27  Id.  491;  Casement  v.  Ringgold,  28  Id. 
335;  Killipp  v.  Empire  Mill  Co,,  2  Nev.  34;  Whitmore  v. 
Shiverick,  3  Id.  299;  ioirfeZ  v.  fiaZZ,  3  Id.  523;  /Stofe  v.  Jirs^ 
-S^«^.  JSawi,  4  Id.  358;  Clark  v.  Strouse,  11  Id.  76;  Se^AeZ  v. 
Bethel,  0  Bush.  65;  Mayor  etc.  v.  Bullock,  1  Eng.  282; 
Buckles  V.  Nm'thern  Bank,  63  111.  268;  Bowan  v.  People,  18 
Id.  159;  LampsettY.  Wliitney,  3  Scam.  170;  BawdonY.  Bap- 
ley,  14  Ark.  203;  Chipman  v.  Boioman,  14  Cal.  157;  /San- 
ciiea  V.  Carriaga,  31  Id.  172;  Logan  v.  Hillegrass,  16  Id.  200.) 
The  district  court  might  have  directed  the  judgment  of 
the  January  term  to  stand,  but  that  the  same  should  not  be 
a  bar  to  any  defense  on  the  merits  which  Mann  might  in- 
terpose. It  might  have  opened  the  judgment  to  let  in  such 
a  defense,  without  vacating  it;  it  might  have  granted  aoy 
less  relief  than  that  demanded,  or  qualified  it  in  any  reason- 
able manner,  and  thus  saved  the  rights  of  the  parties.  Bat 
this  course  was  not  taken.  (  Wardell  v.  Eden,  2  Johns.  Cas. 
258;  McCall  v.  McCall,  54  N.  Y.  541;  Iteming  v.  Jendcs,  22 
111.  475;  Lake  v.  Cook,  15  Id.  353;  Lyon  v.  Boylvin,  2  Gilm. 
629;  Gloyminger  v.  Haxsxbrd,  4  Phil.  354;  Spang  v.  Common- 
wealth, 12  Pa.  St.  358;  Gallup  v.  Begnolds,  8  Watts.  424.) 
The  court  could  not,  upon  the  motion  of  Mann  to  set  aside 
the  judgment  as  to  him,  step  beyond  and  over  the  limit  and 
subject  of  the  relief  thus  sought,  and  also  set  it  aside  as  to 
his  co-defendant  Smith,  the.  term  at  which  the  judgment  was 
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rendered  having  lapsed  before  the  decision  of  the  motion. 
{Knox  County  Bank  v.  Doty,  9  Ohio,  505.) 

III.  The  motion  of  Mann  continued  the  power  of  the 
court  over  the  judgment  to  all  intents  and  purposes.  A 
motion  by  one  defendant  to  set  aside  the  judgment  as  to 
him,  and  a  motion  by  another  defendant  (or  by  the  plaint- 
iff) to  set  aside  the  judgment  as  to  him,  are  independent, 
substantive  motions. 

IV.  The  position  of  respondent,  that  by  granting  Mann's 
motion  there  resulted,  ipso  facto,  a  new  judgment  against 
Smith,  is  not  correct.  Where  an  order  is  made  vacating 
judgment  as  to  one  of  several  defendants,  the  judgment  re- 
mains unaffected  as  to  the  others.  {McKhdey  v.  Tattle,  34 
Cal.  235;  Silvers  v.  Reynolds,  17  N.  J.  L.  275;  Glonninger  v. 
Hasssard,  4  Phila.  354.) 

Wells  &  Stewart,  for  Eespondents. 

I.  Merger  cannot  arise  from  an  act,  not  of  the  party,  but 
opposed  by  him.  Plaintiflfs  did  not  seek  a  judgment;  did 
not  accept  a  judgment,  against  Smith  alone.  Merger  can- 
not be  forced  upon  a  party.  (38  Ind.  86;  Freeman  on  Judg- 
ment, title  '^Merger,"  215  et  seq,;  4  Nev.  358,  426.) 

II.  When  the  defendant  Mann  moved  the  court  to  vacate 
the  judgment  as  to  him,  the  plaintiff  could  not  foresee  that 
it  would  be  sustained;  hence,  as  it  was  not  ruled  upon  until 
that  term  of  court  had  lapsed,  plaintiffs  could  not  make  a 
motion  to  vacate  it  as  to  Smith,  until  the  very  instant  they 
did  do  so. 

III.  The  court  did  wrong,  prejudiced  the  plaintiffs,  by 
setting  aside  the  judgment  as  to  Mann,  which  ruling  was 
opposed  by  them;  and  as  soon  as  made,  they,  to  preserve 
their  rights  against  both  defendants,  asked  the  court  to  set 
the  judgment  aside  as  to  Smith,  also,  and  thus  not  only 
preserve  their  rights  against  both,  but  deprive  Mann  of  the 
benefit  of  his  own  wrong. 

IV.  The  jurisdiction  was  saved  by  the  motion  of  Mann  to 
vacate  the  judgment  as  to  him.  That  gave  the  court  juris- 
diction to  grant  his  motion  just  as  asked,  or  to  grant  it 
coupled  with  something  else,  as  it  might  deem  right.  (5 
Cal.  406;  8  Id.  521;  19  Id.  706;  19  Id.  127;  7  Id.  443.) 
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M.  8.  Bonnijfield,  also  for  Bespondents. 

By  the  Court,  Hawley,  C.  J. : 

This  action  was  brought  to  recover  the  sum  of  fifty  thou- 
sand dollars,  or  thereabouts,  the  amount  claimed  to  be  due 
from  Wm.  Smith  and  J.  J.  Mann,  doing  business  as  copart- 
ners under  the  firm  name  and  style  of  ''Smith  &  Mann," 
upon  certain  promissory  notes  executed  by  them  in  their 
firm  name. 

The  complaint  and  summons  were  regularly  served  upon 
the  defendant  Smith,  in  the  month  of  May,  1876.  In  the 
month  of  August,  1876,  the  defendant  Mann  entered  "his 
appearance  in  said  action,"  and  asked  of  the  court  "a  rea- 
sonable time  in  which  to  plead  therein."  No  time  was  fixed 
for  him  to  plead.  No  pleadings  were  filed.  On  the  second 
day  of  January,  1877,  the  clerk  noted  the  default  of  both 
defendants,  and  on  the  twenty-third  of  February,  1877,  the 
court  ordered  a  judgment  by  default  to  be  entered,  and  it 
was  entered,  against  both  defendants,  for  the  amount  prayed 
for  in  plaintiff's  complaint. 

The  defendant  Mann,  at  the  same  term,  moved  the  court 
to  annul,  set  aside  and  declare  void  the  said  default  and 
judgment  so  far  as  the  same  in  any  manner  affected  him. 
Pending  this  motion,  the  January  term  lapsed.  At  the 
April  term,  1877,  the  motion  was  argued  and  taken  under 
advisement.  At  the  July  term,  1877,  the  court  granted  the 
motion,  and  set  aside  the  judgment  as  to  the  defendant 
Mann.  On  the  same  day,  on  motion  of  plaintiff's  counsel, 
the  court  also  set  aside  the  judgment  as  to  the  defendant 
Smith. 

The  defendant,  Mann,  then  filed  an  answer  setting  np, 
among  other  defenses,  the  judgment  of  the  January  term, 
1877,  as  a  bar  to  the  action  against  him. 

On  the  trial,  subsequently  had,  the  defendant,  Mann,  ob- 
jected to  the  introduction  of  each  note  sued  on,  upon  the 
ground  "  that  since  the  commencement  of  this  action,  and 
since  the  service  of  summons  on  the  defendant.  Smith,  and 
the  appearance  of  the  defendant,  Mann,  herein,  the  plaint- 
iffs have  obtained  and  taken  a  judgment  herein  against  the 
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defendant,  Smith,  which  judgment  is  still  in  force  as  to  said 
Smith,  whereby  the  said  note  and  all  the  notes  and  indebt- 
edness alleged  in  the  complaint  have  been  merged  and  ex- 
tingaished  in  a  higher  security,  and  import  no  subsisting 
joint  indebtedness  or  liability  of  the  said  defendants,  Mann 
and  Smith." 

The  court  overruled  the  objection,  and  admitted  the  notes 
in  evidence. 

The  defendant,  Mann,  moved  for  a  nonsuit  and  for  a  dis- 
missal of  the  action  against  him  upon  the  same  ground. 
Both  motions  were  overruled  by  the  court.  Judgment  was 
again  entered  in  favor  of  plaintiffs  and  against  both  defend- 
ants. 

Appellant's  counsel  argue  that  the  order  of  the  court, 
made  at  the  July  term,  setting  aside  the  judgment  of  the 
previous  January  term  as  to  the  defendant  Mann,  left  such 
judgment  in  full  force  as  to  the  defendant  Smith;  that  the 
judgment  against  Smith  rendered  at  the  January  term 
merged  and  extinguished  the  notes  in  controversy  in  the 
higher  security  thus  obtained,  so  that  afterwards  no  judg- 
ment could  be  taken  or  action  maintained  on  such  notes 
against  Mann.  These  positions  are  sought  to  be  maintained 
upon  the  ground  that  the  order  of  the  court  made  at  the 
July  term  setting  aside  the  judgment  of  the  previous  Jan- 
uary term  as  to  Smith  was  void. 

Did  the  court  have  jurisdiction  to  make  the  order  setting 
aside  the  judgment  as  to  Smith  after  the  January  term,  at 
which  said  judgment  was  entered,  had  lapsed? 

The  facts  of  this  case  are  dissimilar  from  the  ^case  of  Sloo 

« 

v.  The  State  Bank  of  Illinois,  1  Scam.  428.  In  that  case 
the  State  Bank,  defendant  in  error  on  appeal  and  plaintiff 
in  the  court  below,  voluntarily  accepted  a  judgment  against 
both  defendants,  Sloo  &  McClintoc  (doing  business  as  co- 
partners, under  the  firm  name  of  A.  G.  Sloo  &  Co.),  that 
was  entered  by  virtue  of  a  power  of  attorney  authorizing  a 
confession  of  judgment.  The  power  of  attorney  was  exe- 
cuted in  the  firm  name  by  McClintoc,  without  any  authority 
from  his  copartner  Sloo.     Upon  appeal  the  supreme  court 

reversed  the  judgment  as  to  Sloo,  against  whom  it  had  been 
Vol.  Xin.— 18. 
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entered  without  authority.  The  supreme  court  of  Ohio,  in 
8loo  V.  Lea,  18  Ohio,  279,  held  that  the  judgment  of  the 
court  in  Illinois  against  McClintoc  was  a  bar  to  any  further 
action  upon  the  same  subject-matter,  as  to  the  defendant 
Sloo.  These,  and  other,  cases  cited  by  appellant  sustain  the 
general  proposition,  that  where  the  contract  sued  upon  is 
joint,  and  the  plaintiff  by  his  own  voluntary  action  accepts 
or  consents  to  a  judgment  against  one  of  two  or  more  de- 
fendants, the  other  defendants  may  rely  upon  that  judgment 
as  a  bar  to  that  or  any  other  action  against  them  upon  the 
same  contract.  (Tinkum  v.  O^Neale,  5  Nev.  93;  Freeman 
on  Judgments,  sees.  231,  232,  and  authorities  there  cited.) 

The  decisions  sustaining  this  rule  are  very  numerous. 
They  proceed  upon  the  ground  that  by  the  recovery  of  such 
B.  judgment,  the  cause  of  action  has  been  merged  and  extin- 
guished in  the  judgment  against  one  **  by  operation  of  law, 
at  the  instance  and  by  the  act  of  the  creditor."  The  cred- 
itor is  deprived  of  his  right  to  collect  against  the  others, 
because  by  accepting  the  judgment  against  one,  he  has 
placed  himself  in  a  position  where  he  is  unable,  legally,  to 
assert  or  enforce  his  demand.  (Suydam  v.  Barber,  18  N.  T. 
470;  Barnett  v.  Juday,  38  Ind.  88.)  The  facts  of  this  case, 
however,  do  not  bring  it  within  the  reason  of  the  rule  applied 
in  the  cases  referred  to. 

In  this  case,  the  court  at  the  January  term  acquired  juris- 
diction to  enter  the  judgment  against  both  Smith  and  Mann. 
The  voluntary  appearance  of  defendant  Mann  was  '^equiva- 
lent to  personal  service  of  the  summons  upon  him."  (Civil 
Practice  Act,  sec.  35.)  The  default  and  judgment  at  the 
January  term  were  properly  entered.  Appellant's  position, 
therefore,  is,  that  by  his  own  act  in  asking  to  have  the  judg- 
ment that  was  legally  entered  against  him  set  aside,  so  as 
to  allow  him  to  make  a  defense,  and  in  obtaining  the  order 
setting  aside  the  judgment  as  to  him,  without  the  consent 
of  plaintiffs,  he  has  relieved  himself  from  all  liability  upon 
the  causes  of  action  embraced  in  the  judgment.  This  posi- 
tion cannot  be  sustained  upon  principle,  and  is  not  sup- 
ported by  any  authority  to  which  our  attention  has  been 
called. 
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Upon  the  motion  made  by  the  defendant  Mann,  the  court 
had  jarisdiction  to  grant  him  any  relief  that  he  was  legally 
entitled  to.  It  was  not  bound  to  either  allow  or  reject  the 
relief  in  the  precise  terms  asked  for.  If  the  court  was  of 
opinion  that  the  defendant  Mann  had  a  good  and  meritorious 
defense  to  the  merits,  and  that  he  had  been  improperly  de- 
prived of  making  his  defense  by  the  entry  of  the  default 
against  him,  it  might,  under  his  motion  have  opened  the 
judgment,  in  order  to  let  in  his  defense,  without  setting  it 
aside  as  to  either  defendant.  (LaJce  v.  Cooky  15  111.  353; 
Fleming  v.  Jencks,  22111.  475;  GlonningerY.  Hazard,  4  Phil. 
354.)  But  the  mode  of  granting  the  relief  is  within  the 
control  of  the  court  (McCall  v.  McCall,  54  N.  Y.  541),  and  it 
was  the  duty  of  the  court,  in  granting  any  relief,  to  protect 
the  rights  of  other  parties.  Instead  of  opening  the  judg- 
ment in  order  to  let  in  Mann's  defense,  the  court  could  have 
granted  his  motion  on  condition  that  the  judgment  should 
also  be  set  aside  as  to  the  defendant  Smith.  The  jurisdic- 
tion of  the  court  to  make  such  an  order  is  unquestionable. 

Appellant  technically  relies  upon  the  mere  form,  instead 
of  the  substance,  of  the  orders  made  in  the  court  below.  It 
is  contended  that  the  order  setting  aside  the  judgment  as  to 
Smith  was  made  upon  the  plaintiffs'  motion,  and  it  is,  there- 
npon,  argued  that  inasmuch  as  the  term  at  which  the  judg- 
ment was  entered  had  lapsed  without  any  such  motion  hav- 
ing been  made  by  the  plaintiffs,  the  court  had  no  jurisdic- 
tion to  grant  their  motion.  Bat,  in  our  opinion,  the  ques- 
tion is  not  as  to  the  right  of  the  plaintiffs  to  make  the 
motion,  but  as  to  the  power  of  the  court  to  make  the  order 
setting  aside  the  judgment  as  to  both  defendants.  It  is  a 
question  of  jurisdiction  only.  The  jurisdiction  of  the  court 
is  supported  and  sustained  by  the  motion  of  defendant 
Mann.  The  relief  granted  is  germane  to  the  relief  asked 
for,  and  was  properly  allowed,  although  irregularly  entered. 

It  was  proper  for  the  plaintiffs  to  make  the  motion  to  have 
the  defendant  Smith  included  in  the  order  setting  aside  the 
judgment  as  to  the  defendant  Mann,  and  the  court  had  ju- 
risdiction to  amend  the  order  setting  aside  the  previous 
judgment  so  as  to  include  both  defendants,  and  this  is  just 
^'hat  the  court  did  in  effect  do. 
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In  Van  Benselear\,  Whiting,  et  aL,  the  plain  tiflf  recovered 
judgment  in  an  action  of  assumpsit  against  John  L.  Whit- 
ing and  J.  Tallman  Whiting  upon  a  joint  obligation.  The 
circuit  court,  upon  the  motion  of  J.  Tallman  Whiting,  or- 
dered that  '*  the  judgment  heretofore  entered  in  this  cause 
be  and  the  same  is  hereby  set  aside  and  vacated  as  to  the 
defendant  J.  Tallman  Whiting."  No  motion  was  made  to 
have  the  other  defendant  included  in  the  order,  and  no  other 
order  veas  made.  On  appeal  the  supreme  court  said:  "The 
effect  of  vacating  the  judgment  as  to  J.  Tallman  Whiting 
was  to  vacate  it  as  to  the  other  defendant  also."  (12  Mich. 
451.)  The  court  had  jurisdiction  to  set  aside  the  judgment 
as  to  both  defendants.  (Lewis  v.  Bigney  et  aL,  21  Cal. 
272.) 

The  judgment  of  the  district  court  is  affirmed. 

Leonard,  J.,  having  been  of  counsel  in  the  court  below,  did 
not  participate  in  the  foregoing  decision. 


[No.  850.] 

LOUIS  SOLOMON  et  al.,  Eespondents,  v.  M.  FULLEE 

ET  AL.,  Appellants. 

Appeal  Dismissed  When  not  Taken  in  Time. — If  an  appeal  from  the 
judgment'is  not  taken  within  one  year  (1  Oomp.  Laws,  1391)  it  will  be 
dismissed. 

Statement  on  New  Trial — When  Stricken  Out. — A  statement  which  is 
not  authenticated  as  required  by  statute,  constitutes  no  part  of  the 
record  of  the  case  on  appeal,  and  upon  motion  will  be  stricken  out. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 

The  facts  appear  in  the  opinion. 

A.  B.  Hunt  and  Bishop  &  Sabin,  for  Eespondents  on  mo- 
tion to  dismiss. 

I.  The  appeal  from  the  judgment  should  be  dismissed. 
It  was  not  taken  in  time.  (Comp.  Laws  Nev.,  sees.  138&- 
1391;  Waggenheim  v.  Hooky  35  Cal.  216;  B<yr7iheimer  \.  Bald- 
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t(nn,  42  Id.  27;  36  Id.  671;  McCourtney  v.  Fortune,  42  Id. 
387;  Weiherbee  v.  Dunn,  36  Id.  249.) 

II.  The  statement  in  the  record  should  be  stricken  out. 
It  is  not  authenticated  as  required  by  statute.  (Comp.  Laws 
Nev.,  sees.  1258,  1394-96;  WhUe  v.  White,  6  Nev.  20;  Dean 
V.  PricJiard,  9  Id.  332;  Cosgrove  v.  Johnston,  30  Cal.  509; 
Waggenheim  v.  Hook,  35  Id.  216;  Mon^s  v.  Celis,  41  Id. 
331.) 

Geo.  S.  Sawyer,  for  Appellant. 

The  provisions  of  vol.  1,  Comp.  Laws,  1258,  as  to  the 
authentication  of  statements  on  motion  for  new  trials  and 
other  papers  used  upon  the  heariiig  of  such  motions  is 
merely  directory.  (Lockwood  v.  Marsh,  3  Nev.  138;  Ove?-- 
man  S.  M.  Co.  v.  American  M.  Co.,  7  Nev.  312.) 

II.  Respondents  appeared  and  argued  the  motion  for  a 
new  trial.  They  cannot  now  object  that  the  statement  was 
not  agreed  to  by  them,  or  settled  by  the  judge.  {Dickenson 
V.  Horn,  9  Cal.  207;  Williams  v.  Gregory,  9  Id.  76;  Kidd  v. 
Laird,  16  Id.  161.) 

By  the  Court,  Beatty,  J. : 

Plaintiffs  recovered  a  judgment  in  this  case  on  February 
19,  1875.  On  Januaiy  20,  1877,  the  motion  of  the  defend- 
ants  for  a  new  trial  was  overruled,  and  at  the  same  time  an 
order  was  made  by  the  district  court  amending  the  judgment 
so  as  to  make  it  run  in  favor  of  Louis  Solomon,  surviving 
partner  of  Solomon  &  Cardenas,  instead  of  Louis  Solomon 
and  D.  L.  Deal,  administrator  of  Cardenas. 

On  the  twelfth  of  February,  1877,  the  defendants  gave 
notice  that  they  would  appeal  from  the  judgment,  from  the 
order  overruling  their  motion  for  a  new  trial,  and  from  the 
order  amending  the  judgment. 

The  respondents  now  move  to  dismiss  the  appeal  from 
the  judgment,  on  the  ground  that  it  was  not  taken  until 
more  than  a  year  after  the  judgment  was  rendered.  They 
also  move  to  strike  from  the  record  what  purports  to  be  a 
statement  on  motion  for  new  trial,  upon  the  ground  that  it 
is  not  authenticated  in  any  way;  and  if  this  motion  prevails 
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they  ask  that  the  entire  appeal  may  be  dismissed  as  haying 
nothing  to  sustain  it. 

The  motion  to  dismiss  the  appeal  from  the  judgment  must 
prevail,  upon  the  ground  that  it  was  not  taken  in  time.  (C. 
L.,  1391;  Bomheimer  y.  Baldtoin,  42  Cal.  31.) 

The  motion  to  strike  out  the  statement  must  also  preyail. 
It  is  not  authenticated  in  any  manner  whatever,  and, 
although  it  is  true  that  the  indorsements  made  by  the  judge 
on  the  affidavits  used  in  support  of  the  motion  show  that 
''a  statement  and  amendments  proposed  thereto  were  read 
and  referred  to  on  the  hearing,"  there  is  nothing  to  show 
that  any  statement  was  ever  settled  or  allowed.  If  the 
statement  which  is  contained  in  this  transcript  is  the  state- 
ment read  and  referred  to  on  the  hearing  (and  we  do  not 
know  that  it  is),  it  is  still  not  such  a  statement  as  we  can 
regard,  because  it  appears  that  amendments  were  proposed 
to  it,  and  it  has  never  been  settled. 

But,  although  the  motion  to  strike  out  must  be  sustained, 
it  does  not  follow  that  the  appeals  from  the  orders  must  be 
dismissed.  They  were  taken  in  time,  and  it  may  be  that 
the  affidavits  in  support  of  the  motion  for  a  new  trial,  or 
the  record  of  the  judgment  and  order  amending  it,  show 
some  error  of  the  district  court. 

The  case  has  not  been  submitted,  except  so  far  as  the 
motions  to  strike  out  and  dismiss  are  concerned,  and  we 
cannot  undertake  nOw  to  decide  whether  the  orders  were  or 
were  not  erroneous. 

It  is  ordered  that  the  appeal  from  the  judgment  be  dis- 
missed; that  the  statement  be  stricken  from  the  record;  and 
that  the  case  be  set  down  for  argument  on  the  appeals  from 
the  order  denying  a  new  trial,  and  from  the  order  amend- 
ing the  judgment. 
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[No.  841.] 

CEANE,  HASTINGS  &  CO.,  Appellants,  v. 
D.  GLOSTEE,  Eespondent. 

SsanoN  379  Civil  Practice  Act  Construed — Surviving  Partners  not 
THE  Representatives  op  a  Deceased  Person. — In  construing  the  pro- 
visions of  section  379  of  the  civil  practice  act:  Held,  that  the  defend- 
ant Gloster  was  properly  allowed  to  testify  in  his  own  behalf  against  the 
plaintiffs,  who  are  the  surviving  partners  of  J.  J.  Hayes,  deceased,  to  a 
contract  made  with  Hayes  previous  to  his  death;  that  the  plaintiffs,  as 
surviving  partners  of  said  Hayes,  are  not  the  '*  representatives  of  a 
deceased  person." 

,    Appeal  from  the  District  Court  of  the  SecondJudicial 
District,  Washoe  County. 

The  facts  are  stated  in  the  opinion. 

William  Cain,  for  Appellants. 

The  testimony  of  defendant  in  his  own  behalf  was  inad- 
missible, the  plaintiffs  being  the  representatives  of  a  de- 
ceased person.  (Davis  v.  Davis,  26  Cal.  34;  Kishing  v. 
Shaw,  33  Cal.  446;  Satterlee  v.  Bliss,  36  Cal.  512;  1  Comp. 
Laws,  sec.  1440;  Roney  v.  Buckland,  4  Nev.  45.) 

Boardman  &  Varian,  for  Bespondent. 

By  the  Court,  Beatty,  J. : 

The  plaintiffs  are  surviving  partners  of  one  J.  J.  Hayes, 
and  sue  in  that  character.  The  defendant  pleaded  a  counter- 
claim, and  on  the  trial  in  the  district  court  was  permitted, 
against  the  objection  of  the  plaintiffs,  to  testify  that  Hayes, 
during  his  life-time,  had'  employed  him  as  traveling  sales- 
man for  the  firm  at  a  salary  of  two  hundred  dollars  a  month, 
besides  a  commission  on  such  goods  as  he  might  sell.  Ac- 
cordiog  to  his  testimony,  the  firm  became  indebtied  to  him 
for  three  months'  services  in  a  sum  considerably  exceeding 
the  amount  collected  by  him  on  account  of  his  sales.  The 
suit  was  brought  to  recover  the  money  so  collected,  but  de- 
fendant obtained  a  judgment  for  two  hundred  and  twenty- 
fiye  dollars,  being  the  balance  due  him,  according  to  his 
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testimony,  under  the  contract  with  Hayes,  over  and  above 
the  amount  of  his  collections. 

The  plaintiffs,  appealing  from  the  judgment  and  order 
overruling  their  motion  for  a  new  trial,  contend  that  it  was 
error  to  allow  the  defendant  to  testify  in  his  own  behalf. 
If,  as  surviving  partners,  they  are  the  "representatives  of 
a  deceased  person,"  within  the  meaning  of  section  379  of  the 
civil  practice  act,  the  ruling  of  the  district  court  was  erro- 
neous, otherwise  it  was  not. 

Under  section  340  of  the  old  practice  act  (Stats.  1864,  p. 
77)  the  testimony  would  have  been  excluded  upon  the  ground 
that  Hayes — the  other  party  to  the  transaction — who  could 
have  testified  to  it  if  living,  was  dead.  The  case  of  Roney 
V.  Bucldand  (4  Nev.  58)  was  precisely  like  this.  Buckland 
was  surviving  partner  for  Bethel,  and  it  was  held  to  have 
been  error  to  allow  the  plaintiff  to  testify  to  a  transaction 
with  Bethel.  The  decision  in  that  case,  however,  was  based 
entirely  upon  that  clause  of  the  old  act  which  excluded  the 
testimony  of  an  interested  party  when  the  adverse  party  was 
dead — the  words  "  adverse  party  "  being  construed  to  mean 
the  other  party  to  the  transaction  to  be  proved.  It  was  not 
without  some  hesitation  and  criticism  of  the  obscurity  of 
the  terms  of  the  statute  that  the  court  reached  its  concla- 
sion,  but  we  are  satisfied  that  the  decision  was  correct,  and 
that  the  rule  it  established  was  just  and  equitable.  If  the 
statute  had  not  been  changed  we  should  have  no  hesitation 
in  following  that  case;  but  unfortunately  the  law  has  been 
changed,  and  changed  materially,  by  the  adoption  of  the 
new  practice  act.  (See  sec.  376-7-8-9.)  Section  379  contains 
the  exceptions  to  the  general  rule  prescribed  in  section  377, 
under  which  parties  are  allowed  to  testify  in  their  own  be- 
half. It  would  seem  that  the  person  who  drafted  that  sec- 
tion had  the  decision  in  Bohey  v.  Buckland  in  his  mind,  for 
the  words  "  adverse  party "  of  the  old  law  were  replaced 
by  the  more  apt  expression  "other  party  to  the  trans- 
action," but  the  words  "  is  dead,"  that  should  have  followed, 
were  omitted.  This  omission  was  probably  unintended, 
but  we  are  satisfied  that  we  cannot  restore  the  missiug 
words.     The  legislature  in  revising  the  law  left  them  out, 
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and  we  are  bound  to  presume  that  it  was  done  ex  indtistria, 
for  the  purpose  of  effecting  the  change  which  is  effected  in 
the  law  by  their  omission.  We  may  be  morally  satisfied 
that  the  law  as  enacted  defeats  the  legislative  will;  but  we 
have  no  power  to  change  the  law,  and  in  construing  it  we 
cannot  go  upon  a  surmise  that  the  intention  was  to  say 
something  that  has  not  been  said.  Assuming,  then,  that 
the  words  "is  dead  "  were  omitted  in  the  revision  of  the 
law,  not  by  mistake,  but  purposely,  it  cannot  be  maintained 
that  they  were  left  out  simply  for  the  reason  that  they  were 
superfluous  and  unmeaning.  The  decision  inBoiieyy.  Buck^ 
land  shows  that  they  had  a  very  important  meaning,  and  a 
simple  illustration  will  show  that  the  principle  of  that  decis- 
ion is  rejected  and  condemned  by  the  present  law.  Under 
the  old  law  if  A,  by  his  agent,  contracted  with  B,  and  his 
agent  died,  in  an  action  on  the  contract  after  the  death  of 
the  agent,  B.  could  not  have  testified  because  of  the  death 
of  the  *' other  party  to  the  transaction,"  who,  if  living, 
could  have  testified  to  it.  But  under  the  present  law  it  is 
clear  that  B.  could  testify  unless  it  should  be  held  that  the 
principal  in  a  contract  is  the  ''representative"  of  his  de- 
ceased agent,  and  this,  we  suppose,  would  not  be  contended 
for. 

It  appears,  then,  that  the  old  law  recognized  two  reasons 
for  excluding  the  testimony  of  a  party  interested,  while  the 
present  law  recognizes  but  one.  Of  the  two  principles  of 
exclusion,  the  sounder  and  better  has  been  rejected,  and  the 
more  arbitrary  and  unreasonable  retained.  The  result  is, 
that  our  law  on  this  subject  is  about  as  bad  as  it  could  be 
made.  The  policy  of  sealing  the  lips  of  the  surviving  party 
to  any  transaction,  when  the  opposite  party,  whether  prin- 
cipal or  agent,  is  dead,  is  sanctioned  and  approved  by  the 
statutes  of  several  of  the  states,  and  by  numerous  decided 
cases,  while,  on  the  other  hand,  the  principle  of  arbitrarily 
excluding  the  testimony  of  a  party  whenever  the  opposite 
party  to  the  action  is  the  representative  of  a  deceased  per- 
son, has  been  as  pointedly  condemned.  It  has  been  shown, 
for  instance,  that  there  is  no  good  reason  for  such  exclusion 
when  the  deceased  person  contracted  through  agents  who 
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are  living  and  can  testify,  and  when  he,  if  living,  could  not 
have  testified  to  the  transaction.  In  several  of  the  states, 
the  rule  has  been  essentially  qualified  with  reference  to 
considerations  such  as  this.  We,  however,  have  retained 
this  rule  in  its  most  arbitrary  form,  and  have  abolished 
altogether  the  other  rule  which  invariably  operated  to  the 
promotion  of  justice.  The  rule  so  abolished  exactly  cov- 
ered this  case.  The  reason  why  the  defendant  should  not 
have  been  allowed  to  testify,  was  that  Hayes,  the  other 
party  to  the  transaction,  was  dead — his  lips  were  sealed.  If 
the  defendant  testified  falsely,  he  could  not  be  contra- 
dicted. It  was  a  good  reason  why  he  should  not  have  been 
allowed  to  testify,  but  it  is  a  reason  which  the  legislature 
has  condemned  and  repudiated.  It  is  no  longer  the  law  in 
this  state  that  a  party  is  excluded  from  testifying  in  his  own 
behalf  because  the  agent  through  whom  his  adversary  con- 
tracted is  dead.  lu  this  case,  Hayes  was  the  agent  con- 
tracting for  the  firm,  and  there  is  not  a  whit  more  reason 
why  Gloster  should  not  have  been  allowed  to  testify  than 
there  would  be  in  the  case  above  supposed,  where  A.  is 
sued  by  B.  on  a  contract  made  through  his  agent,  and  in 
which  it  must  be  conceded  B.  could  testify,  notwithstanding 
the  death  of  A.'s  agent  and  sole  witness. 

But  it  is  claimed  that  the  surviving  partners  are,  within 
the  meaning  of  section  379,  the  representatives  of  a  de- 
ceased person,  and  that  Gloster's  testimony  should  have 
been  excluded  for  that  reason.  In  a  certain  sense  a  sur- 
viving partner  suing  in  that  character  does  represent  his 
deceased  partner.  He  represents  the  firm  which  was  dis- 
solved by  the  death  of  the  deceased  partner,  and  as  the 
interests  of  the  firm  embrace  the  interests  of  the  deceased, 
the  survivor  is  indirectly  his  representative.  But  it  is  man- 
ifest that  in  the  only  sense  in  which  surviving  partners  are 
representatives  of  a  deceased  partner  they  are  his  repre- 
sentatives not  only  as  to  transactions  conducted  by  him 
during  his  life-time,  but  also,  and  to  the  same  extent,  as  to 
transactions  conducted  by  themselves.  It  would  follow, 
therefore,  on  the  construction  contended  for,  that  a  surviv- 
ing partner,  suing  or  defending  on  a  contract  made  by  him- 
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self,  could  be  a  witness  on  Lis  own  behalf,  at  the  same 
time  that  he  could  exclude  the  testimony  of  his  adversary 
upon  the  ground  that  he  represented  his  deceased  partner. 
This  result  would  be  as  absurdly  unjust  as  any  that  can 
be  imagined  and  clearly  proves  that  the  law  has  been  so 
loosely  and  improvidently  framed  that,  however  it  may  be 
interpreted,  many  cases  must  arise  in  which  its  operation 
will  be  grossly  unfair.  To  hold  that  a  surviving  partner  is 
not  the  representative  of  a  deceased  person  leaves  a  door 
open  to  instances  of  injustice  such  as  is  presented  by  this 
case:  to  hold  otherwise  would  open  a  door  to  more  numer- 
ous cases  of  injustice  of  the  same  sort.  We  say  more  nu- 
merous because  every  deceased  partner  leaves  one  survivor 
at  least  and  often  (as  in  this  case)  several,  so  that  naturally 
more  litigated  cases  arise  out  of  the  transactions  of  surviv- 
ing than  of  deceased  partners.  For  this  reason  we  are  un- 
willing to  say  that  a  surviving  partner  is,  within  the  mean- 
ing of  the  statute,  the  representative  of  a  deceased  partner^ 
Such  a  construction  would  lead  to  more  injustice  than  it 
would  prevent;  it  would  enlarge  the  operation  of  a  rule 
which  is  already  too  sweeping  and  arbitrary,  and  at  the 
same  time  it  would  leave  a  large  class  of  cases  of  equal 
merit  with  this  case,  and  equally  demanding  protection, 
wholly  unprovided  for.  The  reason,  as  above  stated,  w^hy 
the  defendant  should  not  have  been  allowed  to  testify,  is 
that  the  agent  who  contracted  for  the  plaintiffs  was  dead. 
But  this  principle  of  exclusion  has  been  eliminated  from  the 
law,  and  in  all  cases  where  the  agent  is  not  also  a  partner 
the  injustice  of  this  case  might  be  repeated  even  if  it  were 
held  that  a  surviving  partner  is  within  the  meaning  of  the 
law.  Still  we  might  feel  bound  to  give  the  law  that  con- 
struction if  there  was  any  precedent  for  such  a  decision;  but 
we  have  found  none  that  goes  to  that  extent.  The  case  of 
Davis  V.  Davis  (26  Cal.  34)  goes  as  far  as  any  that  we  have 
found.  It  holds  that  the  word  "representative "  as  used  in 
the  California  act  was  intended  to  designate  not  only  the 
executor  or  administrator  of  a  deceased  person,  but  also 
the  person  or  party  ''who  succeeds  to  his  right  by  purchase, 
descent  or  operation  of  law."    We  do  not  question  the  cor- 
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rechiess  of  that  decision ,  but  it  is  not  broad  enough  to  cover 
this  case.  A  surviving  partner  does  not  succeed  to  the 
right  of  his  deceased  partner.  He  has  authority  to  wind  up 
the  affairs  of  the  firm,  but  the  share  of  the  deceased  partner 
goes  to  his  heirs  or  personal  representatives.  The  decision 
in  the  case  of  Davis  v.  Davis  was  that  a  grantee  was  the 
representative  of  his  deceased  grantor  in  an  action  to  recover 
the  granted  premises.  We  think  the  decision  was  correct, 
and  we  find  no  fault  with  the  principle  upon  which  it  was 
based.  We  only  say  that  this  case  does  not  come  within 
the  principle.  Tlie  following  cases  are  more  nearly  in  point, 
and  tend  to  support  our  conclusion:  44  Barb.  456;  44  N.  Y. 
56;  8  West  Va.  245. 

The  other  errors  assigned  by  appellants  may  be  very 
briefly  disposed  of.  The  findings  are  sustained  by  the  de- 
fendant's testimony,  and  the  statute  of  limitations  did  not 
run  against  the  counter-claim  upon  which  he  recovered  on 
account  of  the  absence  of  the  plaintiffs  from  the  state. 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  889.] 

EDWIN  A.  VE8ET,  Administbator  of  the  Estate  of  H. 
M.  Vesey,  Deceased,  Eespondent,  v.  J.  M.  BENTON, 
Appellant. 

Competency  of  Witnesses — Section  379  Civil  Practice  Act  Construed.— 
Where  the  administrator  of  a  deceased  person  is  plaintiff,  and  testifies 
to  a  contract  made  by  the  deceased  person  with  the  defendant  in  his 
presence:  Held,  that  under  the  provisions  of  section  379  of  the  civil 
practice  act,  Stat.  1877,  160,  the  defendant  could  not  testify  in  his  own 
behalf.     This  provision  of  the  statute  criticised. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  are  stated  in  the  opinion. 

i?.  MrClarkCy  for  Appellani. 

The  court  erred  in  excluding  the  testimony  of  the  defend- 
ant. He  was  a  competent  witness.  (Stat.  1877,  sec.  1; 
Roney  v.  BucTdandy  4  Nev.  45.) 
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John  R.  KUtrell,  also  for  Appellant. 
Thomas  E.  Hayden,  for  Bespondent. 

By  the  Court,  Hawley,  C.  J. : 

The  plaintiff,  E.  A.  Vesey,  testified  in  the  court  below, 
that  as  the  agent  of  H.  M.  Vesey,  deceased,  during  his  life- 
time, he  made  an  agreement  with  the  defendant  to  the  effect 
that  H.  M.  Vesey  should  board  and  lodge  certain  persons 
who  were  in  the  employ  of  defendant,  for  a  certain  price, 
which  defendant  agreed  to  pay. 

The  defendant  offered  himself  as  a  witness  in  his  own 
behalf  to  contradict  the  statements  of  the  witness  Vesey, 
but  the  court,  upon  the  objection  of  plaintiff,  excluded  him 
from  testifying. 

This  action  of  the  court  is  sustained  by  the  provisions  of 
section  379  of  the  civil  practice  act:  *'  No  person  shall  be  al- 
lowed to  testify  *  *  *  when  the  other  party  to  the 
transaction,  or  opposite  party  in  the  action,  or  the  party  for 
whose  immediate  benefit  the  action  or  proceeding  is  prose- 
cuted or  defended,  is  the  representative  of  a  deceased  per- 
son, when  the  facts  to  be  proved  transpired  before  the 
death  of  such  deceased  person."     (1  Comp.  Laws,  1440.) 

In  this  case  the  facts  to  be  proved  *' transpired  before 
the  death"  of  H.  M.  Vesey.  The  "other  party  to  the 
transaction"  is  E.  A.  Vesey,  and  he  is  "the  representative 
of  a  deceased  person." 

The  language  of  the  statute,  when  applied  to  the  facts  of 
this  case,  is  too  plain  to  leave  any  room  for  construction. 

It  seems  proper,  however,  in  view  of  the  results  reached 
in  Crane,  Hastings  &  Co.  v.  Ghster,  ante,  and  in  this  case  to 
call  the  attention  of  the  legislature  to  the  crude  and  unsat- 
isfactory provisions  of  the  statute  referred  to. 

The  only  object  of  incorporating  any  provision  of  exclu- 
sion is  to  prevent  fraud  and  injustice. 

The  principle  that  ought  to  have  been  embodied  in  the 
law  is  that  while  a  party  may  give  evidence  in  his  own  be- 
half he  shall  not  speak  of  the  transactions  and  declarations 
of  the  opposite  party,   who  is  deceased.      Death  having 
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sealed  the  lips  of  one,  the  law  ought  to  seal  the  lips  of  the 
other. 

For  obvious  reasons  it  would  not  be  proper  to  allow  a 
party  to  testify  against  the  representatives  of  a  deceased 
person  in  respect  to  transactions  had  personally  between 
the  deceased  person  and  the  witness;  but  there  is  no  valid 
reason  for  the  adoption  of  a  rule  excluding  a  witness  from 
testifying  to  a  transaction  had  personally  with  the  repre- 
sentative of  the  deceased  person.  In  such  a  case  the  testi- 
mony of  both  the  actors  could  and  ought  to  be  received  and 
contrasted  together  for  the  purpose  of  ascertaining  the  truth. 

As  the  law  now  stands,  the  district  court  was  compelled, 
in  Crone,  Hastings  (k  Co.  v.  Gloster,  to  allow  the  defendant 
to  testify  to  a  transaction  had  personally  with,  a  deceased 
member  of  the  copartnership,  because  the  survivors  were 
not  '*the  representatives  of  a  deceased  person."  In  this 
case  the  court  was,  by  the  express  letter  of  the  statute, 
compelled  to  reject  the  testimony  of  the  defendant,  notwith- 
standing the  fact  that  the  transaction  testified  to  occurred 
with  a  person  still  living  who  was  able  to  testify,  and  actu- 
ally did  testify,  in  the  case,  because  such  person  was  "the 
representative  of  a  deceased  person."  Thus,  as  will  readily 
be  seen,  giving  to  the  defendant  in  the  former,  and  the 
plaintiff  in  the  latter  case,  an  undue  and  unfair  advantage. 

A  statute  that  leads  to  such  results  is  repugnant  to  every 
sense  of  justice  and  of  right,  and  ought  to  be  amended. 

Our  duty,  however,  ends  with  deciding  what  the  law  is, 
and  it  must  be  left  with  the  legislature  to  make  it  what  it 
ought  to  be. 

The  judgment  of  the  district  court  is  affirmed. 


pSTo.  880.] 

L.  W.  GBEENWELL,  Appellant,  v.  KICHARD  NASH, 

Eespondent. 

Bale  of  Personal  Property,  when  Void — Fraudulent  Intent — ^Knowl- 
edge OF  Vendee. — When  a  sale  of  personal  property  is  made  by  the 
vendor  with  the  intent  to  hinder,  delay  and  defraud  his  creditors,  and 
the  purchaser  has  knowledge  of  such  intention,  the  sale  is  void. 


April,  1878.]  Greenwell  v.  Nash.  287 

Opinion  of  the  Court — Hawley,  C.  J. 

Idem. — ^In  determining  the  question  whether  the  vendee  had  knowledge  of 
the  fraudulent  intent  of  the  vendor,  the  jury  should  take  into  considera- 
tion the  acts  and  declarations  of  the  respective  parties,  and  all  the  facts 
and  circumstances  surrounding  the  sale,  and  if  the  knowledge  of  the  pur- 
chaser is  sufficient  to  put  him  upon  inquiry,  then  the  jury  would  have 
the  right  to  infer  knowledge  upon  his  part  of  the  fraudulent  character  of 
the  transaction. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

A  rehearing  was  granted  in  this  case.  Pending  the  re- 
hearing, the  case  was  settled  and  dismissed.  The  opinion 
as  here  published  does  not  contain  any  portion  of  the  de- 
cision of  the  court  touching  the  questions  upon  which  the 
rehearing  was  granted. 

George  P.  Harding^  for  Appellant. 

The  instruction  given  by  the  court  was  erroneous.  (Hess- 
ing  V.  McCloshj,  37  III.  352;  Mayor  &  Co.  v.  Trimble,  25  Md. 
34;  State  v.  Clara,  8  Jones  L.  27;  Swank  v.  Adm'rs,  24  Ind. 
201;  State  v.  Harrison,  5  Jones,  N.  C.  121;  WatlcinsY,  Wal- 
lace, 19  Mich.  77;  Article  6,  sec.  12,  Const.  Nevada;  51 
Cal.  589.) 

M.  8.  Bonnifield  and  Wells  &  Stewart,  for  Respondentr 

By  the  Court,  Hawley,  C  .  J. : 

The  plaintilBf,  Greenwell,  purchased  from  J.  J.  Mann  cer* 
tain  personal  property  belonging  to  the  copartnership  of 
Smith  &  Mann.  This  property  was  afterwards  levied  upon 
and  taken  by  the  defendant,  Nash,  sheriff  of  Humboldt 
county,  as  the  property  of  Smith  &  Maun,  under  and  by 
virtue  of  a  writ  of  execution  issued  upon  the  judgment  ob- 
tained by  Stevenson  &  Son  against  Smith  &  Mann.  Plaint- 
iff, claiming  to  be  the  owner  of  the  property,  brought  this 
suit  to  recover  its  value. 

Did  the  court  err  in  giving  the  following  instruction? 
"  If  you  find  from  the  evidence  that  the  acts  of  said  Mann 
in  relation  to  the  alleged  sale  of  said  property  to  plaintiff 
were  fraudulent  as  to  the  creditors  of  Smith  &  Mann,  and 
(that)  they  were  sufficient  to  put  an  ordinarily  intelligent 
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man  on  bis  guard.  In  other  words,  if  you  find  from  the 
evidence  that  his  acts  were  fraudulent  as  to  such  creditors 
and  (were)  such  as  to  arouse  suspicions  of  a  fraudulent  in- 
tent on  his  part  in  the  mind  of  a  man  of  ordinary  mental 
capacity,  then  I  charge  you  that  it  was  the  duty  of  plaintiff 
to  satisfy  himself  of  the  integrity  of  the  transaction  on  the 
part  of  Mann  before  making  an/  purchase,  and  that  if  he 

failed  to  do  so  you  may  reasonably  presume  that  he  partici- 
pated in  the  fraud  of  Mann." 

As  an  abstract  legal  proposition  this  instruction  is  erro- 
neous in  assuming,  as  it  does,  that  plaintiff  Greenwell  had 
notice  of  the  fraudulent  acts  of  Mann.  The  evidence  was 
suflScient  to  authorize  the  giving  of  a  proper  instruction  on 
this  point. 

It  is  well  settled,  in  actions  of  this  character,  that  when- 
ever the  evidence  shows  that  a  sale  is  made  by  the  vendor 
with  the  intent  to  hinder,  delay  and  defraud  creditors,  to  a 
purchaser  having  knowledge  of  such  intent,  the  sale  is  void. 

The  knowledge  to  be  brought  home  to  the  purchaser  need 
not  be  actual,  positive  information  or  notice.  The  jury 
may,  in  order  to  determine  whether  the  purchaser  had 
knowledge  of  the  fraudulent  intent  of  the  vendor,  take  into 
consideration  the  acts  and  declarations  of  the  respective 
parties  and  all  the  facts  and  circumstances  surrounding  the 
sale  {Thomas  v.  Sullivan,  ante;  Craig's  Administrator's  Ap- 
peals, 77  Penn.  St.  448),  and  if  the  knowledge  of  the  pur- 
chaser, from  the  evidence  thus  presented,  is  sufficient  to 
put  him  upon  inquiry,  then  the  jury  would  have  the  right 
to  infer  that  he  had  knowledge  of  the  fraudulent  character 
of  the  transaction.  (Humphries  v.  Freeman,  22  Tex.  45; 
Atwood  V.  Impson,  20  N.  J.  Ch.  151;  Strauss  v.  Krarwrty 
66  111.  254;  Ringgold  v.  Waggoner,  14  Ark.  69.)  This  rule 
is  applied  even  in  cases  where  the  proofs  show  that  the  pur- 
chaser has  paid  a  full  consideration  for  the  property.  {Green 
V.  lantum,  19  N.  J.  Eq.  105;  Tantum  v.  Green,  21  N.  J.  Eq- 
364;  Wright  v.  Brandis,  1  Garter,  Ind.  336;  Stoval  v.  The 
Farmers^  and  Merchants^  Bank  of  Memphis,  8  S.  &  M.  306. 

Leonard,  J.,  having  been  of  counsel  in  the  court  below, 
did  not  participate  in  the  foregoing  decision. 
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[No.  887.] 

STATE  OF  NEVADA,  Kespondent,  v.  THE  CALIFOR- 
NIA MINING  COMPANY  et  al.,  Appellants. 

Suit  fob  Delinquent  Taxes  and  Penalties — Same  Cause  of  Action — 
When  may  be  Severed. — The  complaint  in  this  action  shows  that  an 
action  was  commenced  by  the  state  to  recover  the  delinquent  taxes  and 
penalties  due  on  the  proceeds  of  defendant's  mine,  and  thereafter,  while 
said  suit  was  pending  and  undetermined,  the  plaintiff,  at  the  instance 
and  by  the  consent  of  the  defendant,  in  ojyen  court  withdrew  from  the 
consideratioii  of  the  court  the  question  of  plaintiff's  right  to  recover  the 
penalties  in  addition  to  said  tax,  without  prejudice  to  plaintiff's  right  to 
bring  an  action  for  said  penalties;  that  thereafter  plaintiff  brought  this 
suit  to  recover  said  penalties:  Ileldf  upon  a  demurrer  to  said  complaint, 
that  this  action  might,  although  a  part  of  the  same  cause  of  action,  un- 
der the  special  facts  alleged,  be  maintained  for  the  penalties. 

Idem — Withdrawal  of  Penalties  not  a  Dismissal  of  the  Action. — Held, 
that  the  complaint  in  this  action  does  not  show  that  the  former  action 
was  dismissed,  and  that  the  demurrer  upon  the  ground  that  there  is 
another  action  pending  for  the  same  cause  of  action  is  well  taken. 

Idem— Percentage  of  District  Attorney. — Held,  that  the  district  attor- 
ney is  entitled  to  five  per  cent,  on  the  tax  and  penalty. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  appear  in  the  opinion. 

C.  «7.  Hillyer,  for  Appellant. 

I.  The  complaint  shows  that  another  action  is  pending 
hetween  the  same  parties  foi^  the  same  cause  of  action.  The 
demurrer  was  therefore  properly  sustained.  (Pr.  Act,  sec. 
40;  Kev.  Act,  sec.  36;  Barnett  v.  Kilboumey  3  Cal.  327;  Ewing 
V.  McNairy,  20  Ohio  St.  318. 

II.  An  entire  cause  of  action  cannot  be  made  the  subject 
of  separate  suits.  (2  Smith's  Leading  Cases,  774;  Simes  v. 
Zane,  12  Harris,  242;  Logan  v.  Caffrey,  30  Pa.  197.) 

III.  The  cause  of  action  for  the  tax  and  penalties  was  an 

entirety.     A  cause  of  action  is  entire  when  the  demands 

immediately  arise  out  of  one  and  the  same  act  or  contract. 

The  distinction,  as  well  as  the  general  rule  as  to  when  an 

action  is  entire,  is  illustrated  in  the  following  cases :    Benr 

dernagle  v.  Cocks,  19  Wend.  207;  Secor  v.  Sturgis,  16  N.  T. 
Vol.  XHL— 19. 
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548;  H'osk  v.  N.  H.  B.  B.  2  Allen,  331;  Goodrich  v.  Yak,  8 
Allen,  454;  Cunningham  v.  Harris,  5  Cal.  81;  TVetmore  v. 
San  Francisco,  44  Id.  294;  Simes  v.  Zane,  12  Harris,  242; 
Farringtooi  v.  Payne,  15  Johns.  430-2;  Craycroft  v.  Cochran, 
16  Iowa,  302;  Corhett  v.  Evans,  1  Casey,  310;  Ewing  v. 
McNary  et  al,  20  Ohio  St.  318;  Gould  y.  Evansville,  1  Otto, 
532-3.  The  liability  of  defendants,  both  for  tax  and  penal- 
ties, springs  from  one  single  act,  to  wit :  the  non-payment 
of  the  tax.     The  penalties  are  mere  incidents  of  the  tax. 

IV.  The  tax  suit  authorized  by  the  statute  is  a  civil 
action,  and  not  a  special  proceeding;  the  pleadings  are  to 
be  tested  by  the  same  rules.  The  eflfect  of  judgments  ia 
such  suits  is  the  same  as  in  ordinary  civil  actions.  (Revenue 
Act,  sec.  36;  2  Comp.  L.,  p.  196;  Mayo  v.  Ah  Loy,  32  Cal. 
477;  Eiid  v.  Foote,  39  Id,  439;  Conky  v.  Chedic,  7  Nev.  336; 
State  V.  C.  P.  B.  B.  Co.,  9  Id.  88;  4  Id.  350;  3  Id.  174;  1 
Id.  394.) 

V.  The  complaint  shows  that  an  action  is  still  pending  as 
well  for  these  penalties  as  for  the  tax.  It  is  the  first  suit 
that  bars  or  abates  the  second,  and  not  the  second  which 
bar  or  abates  the  first.  {Saunders  v.  Winship,  5  Pick.  275; 
Agnew  v.  McElroy,  10  S.  &  M.  552;  Barnum  v.  BeyruMs,  38 
Cal.  645;  Aurora  City  v.  West,  7  Wall.  102.) 

VI.  The  averments  of  the  complaint  show  nothing  more 
than  a  permission  to  plaintiff  to  dismiss  as  to  a  portion  of 
his  complaint.  Such  a  dismissal  is  as  much  a  bar  to  the 
future  litigation  as  a  judgment  directly  upon  its  merits. 
{Logan  v.  Caffrey,  30  Pa.  197;  Practice  Act,  sec.  151;  Bor- 
rowscale  v.  Tattle,  5  Allen,  377;  Foot  v.  Gibbs,  1  Gray,  412.) 

F.  F.  Drake,  District  Attorney  of  Storey  County ^  for  Ee- 
spondent. 

I.  The  complaint  states  a  good  cause  of  action;  it  does 
not  show  upon  its  face  that  the  matters  involved  in  the 
present  suit  have  been  passed  upon  or  determined  by  a 
court  blLving  jurisdiction.  Nor  does  it  appear  that  the 
court  has  exercised  its  judicial  mind  upon  the  subject  of 
plaintiff's  right  to  recover  the  penalties.  (Freeman  on 
Judgments,  sees.  250  to  255,  257-61;  Bigelow  on  Estoppel, 
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pp.  17,  18,  96,  97,  98;  Jenkins  v.  Roheiison,  Law  Eep.  1,  H. 
&L.;  Scotch,  117,  Scotch  and  Divorce  Appeal  Cases.)  A 
dismissal  ''without  prejudice"  is  universally  held  to  avoid 
a  bar  to  a  second  action.  {Ferine  v.  Duiin,  4  John's  Ch. 
142;  Neafiey.  Neafie,  7  Id.  1;  Foote  v.  Gibbs,  1  Gray,  412; 
Fanish  v.  Feints,  2  Black,  U.  S.  606;  Darant  v.  Essex  Co,^ 
7  Wallace,  107;  Knox  v.  Waldoboroughj  5  Greenl.  185;  Hull 
V.  Blake,  13  Mass.  153;  Sweigart  v.  Irey,  8  Serg.  &  Rawle, 
299,  305.) 

II.  If  the  cause  of  action  in  the  first  suit  was  an  entirety 
at  the  time  suit  was  brought,  still  it  was  capable  of  divisi- 
bility by  consent,  for  plaintiflF  might  have  obtained  judg- 
ment for  the  original  taxes  and  failed  to  recover  the  penal- 
ties. (1  Greenl.  Ev.  (Redfield's  ed.),  sec.  532;  Lawrencev, 
EurU,  10  Wend.  81;  Gimj  v.  Dmgherty,  25  Cal.  266;  J/c- 
Grea^-y  v.  Casey,  45  Id.  130;  Hough  v.  Waters,  30  Id.  309; 
Eavll  V.  Bull,  15  Id.  421;  Miller  v.  Manice,  6  Hill,  114; 
Burweli  v.  Knight,  51  Barb.  267;  Rosse  v.  Bust,  4  Johns.  Ch. 
300;  Van  Vleit  v.  Olin,  1  Nev.  495;  Shei^man  v.  Dilley,  3  Id. 
21;  Emmons  y.  JDoive,  2  Wis.  (Ville's  B.  Notes),  259;  Eth- 
eridgev.  Osborn,  12  Wend.  399;  Goddard\,  Selden,  7  Conn. 
521;  State  v.  Rusk,  23  Wis.  640;  Hughes  y.  United  States,  4 
Wallace,  237;  Putnam  v.  New  Albany,  4  Biss.  365;  Starr  v. 
Slark,  2  Sawyer  R.  (9th  Circ),  615.) 

m.  The  defendant  will  not  be  allowed  to  plead  as  a 
bar,  circumstances  or  facts  occasioned  by  his  own  conduct. 
{CUirk  V.  Young,  1  Cranch,  (U.  S.)  181;  Secor  v.  Sturgis,  16 
N.  T.  548.) 

IV.  No  one  has  power  to  relieve  the  defendants  of  pay- 
ment or  to  dissolve  the  lien  of  the  statute  for  the  taxes.  (2 
Comp.  Laws.  3156,  3238,  3250,  and  provisions  of  Revenue 
Laws;  State  v.  W.  U.  T.  Co,,  4  Nev.  345;  State  v.  0.  P.  B. 
F.  Co.,  9  Id.  79;  State  v.  Easterbrook,  3  Id.  173;  State  y. 
Ormsby  Co,,  6  Id.  95;  State  v.  Com.  Washoe  Co.,  7  Id.  83; 
State  y.  C.  P.  B.  B.  Co.,  10  Id.  47;  State  v.  C.  P.  B.  B. 
Co.,  10  Id.  87;  State  v.  Gracej/,  11  Id.  223.  Estoppel 
does  not  run  against  the  State.  (Taylor  v.  Shufford,  4 
Hawks.  116;  Candler  v.  Lunsford,  4  Dev.  and  Bat.  408; 
Wallace  v.  Maxwell,  10  Ired.  110;  State  v.  Graham,  23  La. 
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Ann.  402;  People  v.  Broivn,  67  111.  435;  Crane  v.  Reedet\  25 
Mich.  303.) 

By  the  Court,  Beattt,  J. : 

In  this  case  a  demurrer  to  the  complaint  was  overruled, 
and  the  defendants,  failing  to  answer  within  the  time  al- 
lowed, their  default  was  entered  and  a  judgment  rendered 
in  favor  of  the  plaintilBf.  The  defendants  appeal  from  the 
judgment,  assigning  as  error  the  order  of  the  district  court 
overruling  their  demurrer. 

The  complaint  shows  that  the  taxes  on  the  proceeds  of  the 
corporation  defendants'  mine  for  the  quarter  ending  De- 
cember, 1876,  became  delinquent,  and  that  in  April,  1877, 
an  action  was  commenced  in  the  district  court  to  recover 
the  taxes  and  the  penalties  that  had  accrued  on  account  of 
the  failure  to  pay  them  before  delinquency;  "that  there- 
after, to  wit,  on  the  fifth  day  of  May,  A.  D.  1877,  the  said 
suit  so  commenced  on  the  tenth  day  of  April,  a.  d.  1877, 
was  pending  and  undetermined  in  said  district  court;  that 
on  said  fifth  day  of  May,  A.  n.  1877,  plaintiff,  at  the  instance 
of  defendants,  the  said  California  Mining  Company,  and  by 
the  consent  of  said  defendants,  in  open  court,  withdrew 
from  the  consideration  of  said  court  the  question  of  plaint- 
iff's right  to  recover  of  and  from  defendants  the  said  ten 
per  centum  additional  to  said  tax  for  delinquency  and  the 
said  twenty-five  per  centum  in  addition  to  said  tax,  penalty 
accrued  upon  the  bringing  of  said  suit;  that  said  question 
of  the  plaintiff's  right  to  recover  of  and  from  the  defendants 
the  amount  of  said  delinquency  and  penalty  were  so  with- 
drawn from  the  consideration  of  the  court  aforesaid  without 
prejudice  to  plaintiff's -right  to  sue  for  and  recover  of  and 
from  said  defendants  the  said  delinquency  and  penalty." 

These  are  the  only  allegations  of  the  complaint  to  which 
the  grounds  of  demurrer  here  relied  upon  have  particular 
reference.  The  second  and  third  grounds  of  demurrer  are 
thus  stated:  "2.  The  said  complaint  shows  upon  its  face 
that  there  is  another  action  pending  between  the  same  par- 
ties for  the  same  cause.  3.  The  said  complaint  shows  upon 
its  face  that  the  cause  of  action  therein  set  forth  has  al- 
ready been  adjudicated  and  finally  determined." 
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Counsel  for  defendant  does  not  of  course  attempt  to  main- 
tain the  truth  of  both  the  propositions.     His  position  is 
that  the  delinquent  tax  and  the  penalties  for  delinquency 
are  one  entire  cause  of  action  and  not  capable  of  being  sev- 
ered or  split  up  into  different  causes  of  action ;  that  if  the 
complaint  is  considered  to  mean  that  the  former  suit  ^vas 
dismissed  as  to  the  penalties  without  prejudice,  at  the  in- 
stance or  with  the  consent  of  the  defendants,  and  judgment 
recovered  for  the  tax  alone,  that  judgment  is  nevertheless  a 
complete  bar  to  this  action;  that  it  is  a  bar  because  a  re- 
covery of  part  of  an  entire  cause  of  action  is  always  a  bar 
to  a  suit  for  the  remainder,  and  that  this  rule  is  founded 
upon  principles  of  public  policy  which  place  it  beyond  the 
power  of  the  parties  to  vary  it  by  consent.     Upon  the  most 
favorable  construction  of  the  complaint,  therefore,  he  claims 
that  his  demurrer  ought  to  have  been  sustained;  but  he 
relies  more  especially  upon  the  second  ground  of  demurrer; 
that  is,  that  it  appears  from  the  complaint  that  the  former 
action  for  the  penalties  as  well  as  the  tax  is  still  pending 
and  undetermined,  and  that  the  penalties  may  yet  be  recov- 
ered therein.     It  is  conceded  by  counsel  for  the  State  that 
the  cause  of  action  for  the  tax  and  the  penalties  is  entire, 
and  it  is  not  denied  that,  as  a  general  rule,  the  recovery  of 
a  part  of  an  entire  demand  is  a  bar  to  a  suit  for  the  re- 
mainder; but  it  is  contended  that  the  only  substantial  reason 
for  the  rule  is  that  no  man  ought  to  be  twice  vexed  for  the 
same  cause,  and  that  when  the  defendant  has  consented  to 
a  severance  of  the  demand,  the  reason  of  the  rule  failing, 
the  rule  itself  fails.     To  this  counsel  for  appellants  replies 
that  the  rule  is  founded  not  only  upon  the  maxim  nemo  debet 
bis  vexariy  etc.,  but  also  and  principally  upon  another  max- 
im, interest  reipublica  ut  sit  finis  litiiim,  a,nd  consequently  that 
it  cannot  be  varied  by  consent  of  parties.     We  have  been 
referred  to  a  large  number  of  cases  in  which  it  has  been 
held  that  the  action  was  barred  by  a  former  adjudication 
upon  part  of  the  same  entire  demand,  but  the  question  did 
not  arise,  and  consequently  was  not  decided,  in  any  one  of 
them  whether  the  operation  of  the  rule  would  be  affected 
by  the  agreement  of  the  party  to  be  charged  that  the  de- 
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mand  against  him  might  be  split.  Wherever  a  reason  has 
been  assigned  for  the  enforcement  of  the  rule  invariable 
reference  has  been  made  to  the  injustice  of  permitting  a 
party  to  be  harassed  by  numerous  suits  upon  the  same  ob- 
ligation ;  whereas  in  only  two  cases  that  we  remember  {Sime 
V.  Zane,  12  Harris,  242,  and  Logan  v.  Cafrey,  30  Pa.  St., 
197)  was  any  allusion  made  to  the  interest  of  the  public, 
and  in  those  cases  it  was  not  decided,  and  could  not  be  de- 
cided, since  the  question  was  not  presented,  that  the  inter- 
est of  the  public  was  in  itself  a  sufficient  reason  for  an  in- 
flexible adherence  to  the  rule  in  all  cases.  We  are  satisfied 
that  the  principal,  if  not  the  only  substantial,  reason  for  the 
rule  is  the  right  of  the  debtor  to  be  protected  from  harass- 
ing litigation,  and  that  where  he  consents  to  the  dismissal 
of  a  part  of  an  entire  cause  of  action  without  prejudice  a 
subsequent  action  therefor  ought  not  to  be  barred.  The  in- 
terest of  the  public  is  just  as  little  concerned  in  prohibiting 
such  an  arrangement,  which  it  must  be  presumed  will  al- 
ways be  founded  upon  some  anticipated  advantage  to  the 
debtor,  as  it  is  in  preventing  a  debtor  from  making  himself 
liable  to  a  multiplicity  of  suits  by  accepting  his  creditor's 
orders  in  favor  of  third  persons  for  portions  of  the  amount 
of  his  indebtedness. 

Moreover,  if  the  only  foundation  of  the  rule  was  the  in- 
terest of  the  public  that  there  should  be  an  end  of  litigation, 
it  might  be  said  in  this  case  that  although  it  is  against  the 
interests  of  the  state  that  private  parties  should  be  permit- 
ted to  split  up  entire  causes  of  action,  this  is  a  reason  that 
cannot  be  invoked  against  the  state  itself.  If  it  happens  to 
be  to  the  advantage  of  the  state  to  bring  a  second  suit  for 
these  penalties,  she  cannot  be  prohibited  from  doing  so 
upon  the  ground  that  it  is  against  her  interest  that  private 
citizens  should  be  permitted  at  their  option  to  do  the  like. 
It  is  our  opinion  that  if  the  action  as  to  the  penalties  was 
dismissed  at  the  instance  or  by  the  consent  of  the  defend- 
ant corporation,  without  prejudice,  this  action  may  be 
maintained  as  to  the  twenty-five  per  cent,  penalty.  We 
have  recently  held  (see  case  of  same  title  as  this.  No.  853, 
decided  at  this  term)  that  the  ten  per  cent,  penalty  does 
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not  accrue  upon  a  delinquent  tax  on  mining  proceeds.  But 
we  agree  with  counsel  for  the  appellants  that  the  allegations 
of  the  complaint  are  not  sufficient  to  show  that  the  action 
was  so  dismissed. 

The  sum  and  substance  of  the  allegation  upon  this  point 
is,  that  the  question  of  the  right  of  the  state  to  recover  the 
penalties  was  withdrawn  from  the  consideration  of  the  court. 
This  is  not  equivalent  to  an  allegation  that  the  cause  of 
action  for  the  penalties  was  dismissed.  The  question  of 
the  right  of  the  state  to  recover  the  penalties  is  purely  a 
question  of  law,  and  neither  the  district  attorney  nor  any 
other  representative  of  the  state  had  any  power  to  absolve 
the  district  court  from  the  duty  of  deciding  it  in  an  action 
which  involved  the  penalties.  If,  without  dismissing  the 
action  as  to  the  penalties,  the  court  was  asked  to  ignore  the 
state's  right  to  recover  them,  it  was  asked  to  commit  an 
error  for  which  its  judgment  might  have  been  reversed  on 
appeal,  notwithstanding  the  unauthorized  consent  of  the 
district  attorney.  We  cannot  hold  upon  the  allegations  of 
the  complaint  that  the  action  as  to  the  penalties  has  been 
dismissed,  and  we  think  the  district  court  erred  in  not  sus- 
taining the  demurrer,  on  the  ground  that  the  complaint 
shows  another  action  still  pending  between  the  parties  for 
the  same  cause. 

We  do  not  wish  to  be  understood  as  intimating  that  the 
district  attorney  or  any  one  else  had  any  authority  to  con- 
sent to  a  dismissal  of  the  action  as  to  the  penalties.  We 
are  quite  of  a  contrary  opinion,  but  we  think  it  is  clear  that 
if  the  district  court  permitted  a  dismissal  as  to  the  penal- 
ties, at  the  instance  or  by  the  consent  of  the  defendant  cor- 
poration, and  without  prejudice,  the  state  ought  to  have 
some  remedy,  and  if  it  has  none  more  effective  it  ought  to 
prevail  in  this  action,  upon  a  proper  showing  of  the  facts. 

There  seems  to  have  been  a  miscalculation  of  the  amount 
due  the  district  attorney  in  this  case.  He  is  entitled  to  five 
per  cent.,  as  we  held  in  case  No.  853,  on  the  tax,  and 
twenty-five  per  cent,  penalty.  Here  he  was  allowed  nearly 
ten  per  cent,  of  the  amount  remaining  delinquent.     This 
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error  will  be  corrected  in  any  judgment  that  may  be  here- 
after rendered  in  favor  of  the  state. 

The  judgment  is  reversed  and  the  cause  remanded.  The 
district  court  will  enter  an  order  sustaining  the  demurrer, 
with  leave  to  the  plaintiff  to  amend  the  complaint. 


[No.  888.] 

STATE  OF  NEVADA,  Eespondent,  v.  CONSOLIDATED 
VIEGINIA  MINING  COMPANY  et  al.,  Appellants. 

(Judgment  reversed  upon  the  authority  of  The  State  v.  California  M.  Co., 
No.  887,  ante,  289.) 

By  the  Court,  Beatty,  J. : 

This  case  is  precisely  like  the  preceding  case  (State  v. 
California  Mining  Company,  No.  887),  and  was  submitted 
upon  the  same  argument. 

On  the  authority  of  that  case  the  judgment  herein  is  re- 
versed and  the  cause  remanded  with  directions  to  the  dis- 
trict court  to  enter  an  order  sustaining  the  demurrer  of  the 
defendants,  with  leave  to  the  plaintiff  to  amend  its  com- 
plaint. 


[No.  866.] 

LAVEAGA  AND  HAWLET,  Eespondents,  v.  WISE  and 

LEVY,  Appellants. 

Agreed  Statement  of  Facts  Take  the  Place  of  Findings. — ^When  the 
statement  and  recitals  in  the  judgment  show  that  there  was  no  trial  of 
any  issue  of  fact,  that  no  findings  of  fact  were  filed,  and  that  the  facts 
were  settled  by  stipulation:  Held,  that  the  pleadings  and  stipulation 
stand  in  the  place  of  the  findings,  and  authorize  the  court  to  consider 
the  question  whether  or  not  the  judgment  is  supported  by  the  facts 
agreed  upon. 

Undertaking  to  Prevent  the  Levy  of  Attachment — ^When  Sureties 
are  Not  Liable. — When  sureties,  not  knowing  that  a  writ  of  attach- 
ment has  been  levied  upon  the  property  of  the  defendant  in  an  attach- 
ment suit,  execute  an  undertaking  to  prevent  the  levy  of  an  attachment,  • 
and  the  property  that  had  been  previously  levied  upon  is  subsequently  re- 
leased from  the  attachment:  Held,  in  an  action  against  the  sureties,  that 
their  promise  was  only  to  prevent  a  levy  of  the  writ  of  attachment,  and 
that  they  could  not  be  held  liable  for  the  release  of  the  property  after 
the  attachment  had  been  levied. 
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Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  appear  in  the  opinion. 

Grass  &  Harding,  for  Appellants. 

I.  The  parties  settled  all  the  issues  of  fact  upon  the 
pleadings  by  stipulation.  (Swift  v.  JUuygridge,  8  Cal.  445; 
.Fox  V.  Fox,  25  Id.  587;  Taylor  v.  Palmer,  31  Id.  242; 
Burnett  v.  Stearns,  33  Id.  468;  Virgin  y.  BrnbaJcer,  4  Nev. 
31;  Brown  v.  Tolles,  7  Cal.  399;  Cooper  v.  Pac.  M.  Life  Ins. 
Co.  7  Nev.  116.) 

II.  The  averment  in  the  answer  that  the  plaintiffs  had 
never  kept,  nor  had  the  defendants  broken,  the  covenants 
in  the  undertaking  by  which  they  were  respectively  bound, 
was  a  good  plea  as  a  substantial  denial  of  the  breach  as- 
signed. (Miller  v.  Elliott,  1  Smith,  267;  Musgrave  v.  Musca- 
tine  County,  1  Iowa,  446.)  The  conditions  of  the  under- 
takings have  never  been  complied  with  by  plaintiffs  nor 
broken  by  appellants.  It  does  not  appear  that  any  prop- 
erty was  released,  or  any  attachment  discharged,  or  pre- 
vented, or  waived,  on  account  of,  or  in  consequence  of,  or 
in  consideration  of,  the  execution  or  delivery  of  the  under- 
taking. 

« 

A.  W.  Fish,  for  Eespondents. 

The  only  condition  attached  to  the  undertaking  given  by 
appellants  is  as  to  the  rendition  of  judgment  in  favor  of  the 
plaintiffs  against  the  Jersey  Mining  and  Smelting  Company. 
After  the  rendering  of  such  judgment,  nothing  further  was 
necessary  to  make  the  appellants  liable  upon  said  undertak- 
ing. {Boioers  v.  Beclc,  2  Nev.  151 — opinion  of  Beatty,  J.) 
The  bond  was  given  for  the  benefit  of  the  plaintiff.  (29  Cal. 
194.)  The  consideration  or  condition  which  supports  the 
principal  contract  will  support  that  of  the  sureties.  (McCarly 
V.  Beach,  10  Cal.  461;  Bobertton  v.  Findley,  31  Mo.  384;  7 
Wait's  Actions  and  Defense.)  If  the  benefit  derived  from 
giving  the  bond  is  accepted,  it  is  immaterial  whether  it  was 
asked  for  or  not.     (1  Par.  on  Cont.  469,  note  a,  and  474.) 


298  Laveaga  V,  Wise.  [Sup.  Ct. 

Opinion  of  the  Oonrt — Beatty,  J. 


The  giving  of  the  undertaking  as  security  for  any  judgment 
that  might  be  rendered  in  favor  of  respondents  and  against 
the  Jersey  M.  &  S.  Co.  estops  the  appellant  from  denying 
it.  (Kelly  v.  McCormich,  28  N.  T.  320.)  The  undertaking 
as  given  was  a  substitute  for  the  property  of  the  defendant. 
(Drake  on  Attachment,  sec.  339.)  The  court  can  only  con- 
sider the  judgment-roll  in  this  case.  The  findings  are  not 
made  a  part  of  appellant's  statement.  {EUis  v.  C,  P,  R.  B. 
Co.,  5  Nev.  252;  Richards  v.  Howard,  2  Id.  128;  CorbeUy. 
Job  et  aZ.,  5  Id.  201.) 

Wells  &  Stewart,  also  for  Respondents. 

The  undertaking,  if  not  good  as  a  statutory  undertaking, 
is  good  at  common  law.  (Canfidd  v.  Bates^  13  Cal.  606; 
Curiae  v.  Packard,  29  Id.  194.) 

By  the  Court,  Beatty,  J. : 

The  statement  shows  that  this  case  was  submitted  to  the 
district  court  upon  agreed  facts.  Plaintiffs  had  judgment, 
and  the  defendants  appeal  therefrom  on  the  sole  ground 
that  it  is  not  supported  by  the  facts  as  agreed  upon. 

The  respondents  present  two  objections  to  any  considera- 
tion of  the  points  relied  on  by  the  appellants.  It  is  said: 
1.  There  was  no  motion  for  a  new  trial,  and  it  is  now 
too  late  to  claim  that  the  decision  is  contrary  to  the  evi- 
dence; 2.  It  cannot  be  objected  that  the  findings  of  the 
district  judge  fail  to  support  the  judgment  because  the 
findings  are  not  made  part  of  the  statement  and  conse- 
quently are  no  part  of  the  record  before  us. 

In  answer  to  the  first  objection  it  is  enough  to  say  that 
the  appellants  are  not  claiming  that  any  fact  was  found 
against  the  evidence.  The  statement,  as  well  as  the  recit- 
als in  the  judgment,  shows  that  there  was  no  trial  of  any 
issue  of  fact;  the  facts  were  settled  by  stipulation  in  writing 
between  the  parties  and  no  evidence  was  introduced. 

As  to  the  second  objection,  it  does  not  appear  that  any 
findings  of  fact  were  filed.  The  recital  in  the  judgment  is 
that  the  court  after  deliberation  delivered  its  finding  and 
decision  in  writing,  but  this  does  not  necessarily  imply  that 
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there  were  any  findings  of  fact.  Certainly  none  were  re- 
quired, and  it  cannot  be  inferred  from  the  judgment  nor 
presumed,  in  the  face  of  the  statement,  that  any  facts  were 
found  by  the  court  other  than  those  admitted  by  the  plead- 
ings and  embraced  in  the  stipulation  of  the  parties.  The 
pleadings  and  stipulation  therefore  stand  in  the  place  of 
findings  and  contain  everything  essential  to  a  review  of  the 
judgment  upon  the  assignments  of  error  contained  in  the 
statement. 

Coming  to  the  merits  of  the  case,  the  facts  are  as  follows : 
July  5,  1876,  Laveaga  &  Hawley,  the  plaintiffs  in  this  ac- 
tion, had  a  suit  pending  against  the  Jersey  Mining  and 
Smelting  Company,  and  caused  an  attachment  to  issue 
therein.  July  7  the  company  appeared  in  the  action  and 
applied  for  a  discharge  of  the  attachment,  which  had  al- 
ready been  levied  on  all  or  nearly  all  of  its  property.  The 
defendants  in  this  action,  not  knowing  that  the  writ  had 
been  executed,  and  for  the  sole  object  and  purpose  of  pre- 
venting a  levy,  delivered  to  the  plaintiffs  the  following  un- 
dertaking: 

"In  District  Court,  Fourth  Judicial  District,  Nevada — 
Laveaga  &  Hawley  v.  Tlie  Jersey  Mining  and  Smelting  Com- 
pany.— Whereas,  the  above-named  plaintiffs  have  com- 
menced an  action  in  the  aforesaid  court  against  the  above- 
named  defendant;  *  *  *  and,  whereas,  an  attachment 
bas  been  issued,  directed  to  Richard  Nash,  *  ^  ^ 
wbereby  he  is  commanded  to  attach  and  safely  keep  all  the 
property  of  said  defendant  within  his  custody,  not  exempt 
from  execution,  *  *  *  unless  the  defendant  give  him 
security,  by  the  undertaking  of  at  least  two  sufficient  sure- 
ties, in  an  amount  sufficient  to  satisfy  said  demand,  besides 
costs,  in  which  case  to  take  such  undertaking;  and,  whereas, 
tbe  said  defendant  is  desirous  of  giving  the  undertaking 
mentioned  in  said  writ. 

"Now,  therefdre,  we,  the  undersigned,  residents  of  the 
County  of  Humboldt,  State  of  Nevada,  in  consideration  of 
tbe  premises  and  to  prevent  the  levy  of  said  attachment,  do 
hereby  jointly  and  severally'  undertake,  in  the  sum  of  two 
thousand  five  hundred  dollars,  gold  coin  of  the  United 
States,  and  promise  to  the  effect  that  if  the  said  plaintiffs 
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shall  recover  judgment  in  said  action  we  will  pay  the  said 
plaintiffs,  upon  demand,  the  amount  of  said  judgment,  to- 
gether with  costs,  not  to  exceed  in  all  the  sum  of  two  thou- 
sand five  hundred  dollars,  gold  coin  of  the  United  States. 

''ALEXANDEB  WISE, 

"  Dated  July  7,  1876.  N.  LEVY." 

Thereupon  the  attachment  was  discharged,  and  on  July 
11,  four  days  later,  the  property  that  had  been  attached  was 
released  by  the  sheriff. 

Afterward  the  plaintiffs  recoyered  judgment,  no  part  of 
which  has  been  paid,  although  demanded  of  the  defendant, 
wherefore  this  suit  is  brought. 

The  defendants  plead  a  total  failure  of  consideration. 
They  say,  and  the  fact  is  admitted,  that  the  sole  obj,ect  of 
their  undertaking  was  to  prevent  a  levy  of  the  writ,  and  that 
they  would  never  have  made  or  signed  or  executed  said  un- 
dertaking if  they  had  known  that  the  writ  had  been  or  would 
be  executed. 

If  they  had  contracted  in  consideration  of  a  discharge  of 
the  attachment  and  a  release  of  the  property  attached,  it 
would  have  been  no  answer  to  the  plaintiffs,  after  a  release 
of  the  property,  to  say  that  they  meant  something  else.  But 
nothing  can  be  plainer  than  the  terms  of  the  undertaking  as 
to  the  consideration  upon  which  they  agreed  to  become 
bound  for  the  debt  of  another.  It  recites  that  the  defend- 
ant **is  desirous  of  giving  the  undertaking  mentioned  in 
said  writ,"  and  it  is  '*in  consideration  of  the  premises  and 
to  prevent  the  levy  of  said  attachment,"  that  they  promise 
to  pay  any  judgment  that  may  be  recovered  by  the  plaintiffs. 
That  consideration  has  totally  failed.  The  attachment,  it  is 
true,  was  discharged,  and  the  property  was  afterward  re- 
leased,  but  that  was  not  what  these  sureties  bargained  for,  I 
and  it  was  not  a  benefit  accepted  by  them.  It  does  not  follow 
that  a  man  who  is  willing  to  give  a  bond  to  prevent  the  levy 
of  an  attachment  will  be  equally  willing  to  give  a  bond  to 
obtain  the  discharge  of  an  attachment.  The  levy  of  the 
writ  may  make  all  the  difference  in  the  world  in  the  sol- 
vency of  the  attachment  debtor;  it  may  break  up  his  busi- 
ness; it  may  set  other  creditors  in  motion,  and  multiply 
costs  and  expenses  indefinitely.     In  this  case  it  is  a  con- 
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ceded  fact  that  the  defendants  would  not  have  executed  the 
undertaking  upon  which  they  are  sued  if  they  had  known  that 
the  writ  had  already  been  levied.  They  were  not  parties  to 
the  suit,  and  there  is  no  presumption  that  they  knew  of  the 
order  discharging  the  attachment,  or  that  it  was  made,  if 
such  is  the  fact,  in  consequence  of  their  undertaking.  The 
benefit  of  the  order  accrued  to  the  smelting  company,  not 
to  these  defendants,  and  it  cannot  be  said  that  they  ac- 
cepted it.  It  was  not  their  undertaking,  executed  in  pur- 
suance of  section  126  of  the  Civil  Practice  Act,  that  pro- 
cured the  order;  but  it  was  the  error  of  the  court,  or  of  the 
plaintiffs,  in  making  or  consenting  to  the  order  without  re- 
quiring an  undertaking  to  be  executed  in  consideration 
thereof  in  pursuance  of  sections  139  and  140.  There  is 
nothing  in  any  of  the  opinions  in  Bowers  v.  Beck,  2  Nev. 
139,  to  sustain  the  position  of  the  respondents,  that  the  only 
condition  necessary  to  bind  the  sureties  was  the  recovery  of 
judgment  by  the  plaintiffs  in  their  suit  against  the  smelting 
company.  In  that  case  there  was  no  question  of  failure  of 
consideration.  The  bond  had  been  given  to  secure  the  re- 
lease of  property  attached,  and  it  had  been  released, 
and  whatever  was  said  in  the  opinions  must  be  under- 
stood with  reference  to  that  fact.  The  language  of 
the  opinion  which  respondents  rely  upon  to  sustain 
them  shows,  at  its  close,  that  the  author  understood  that 
the  release  of  the  property  was  just  as  essential  to  the  lia- 
bility of  the  sureties  as  a  recovery  of  judgment  against  the 
defendant.  **The  only  questions  are,  was  the  property  re- 
leased, and  has  a  breach  of  the  bond  been  shown."  (2  Nev. 
152,  ad  fin,)  In  a  suit  on  such  an  undertaking  as  this  the 
questions  are,  did  the  sheriff  refrain  from  executing  the  writ 
by  a  levy,  and  has  a  breach  of  the  bond  been  shown.  Both 
must  be  affirmatively  answered  before  the  plaintiff  can  re- 
cover. In  this  case  the  first  is  answered  in  the  negative, 
and  the  judgment  of  the  district  court  was  therefore  erro- 
neous. 
Judgment  reversed. 

Leonard,  J.,  having  been  of  counsel  in  the  court  below, 
did  not  participate  in  the  foregoing  decision. 


302  Ex  Parte  Twohig  and  Fitzgerald.     [Sup.  Ct. 

Opinion  of  the  Court — Hawley,  C.  J. 


[No.  911.]  _ 

Ex  Parte  DENNIS  TWOHIG  and  CON.  FITZGERALD. 

Hab£AS  Corpus — Inquiry  upon. — A  conrt  is  not  authorized  upon  a  writ  of 
Jiabeaa  corpus  to  inquire  into  the  question  of  fact  as  to  whether  or  not  an 
indictment,  reguUir  upon  its  face,  was  ever  found  by  the  grand  jury. 

Idem — Judgment  of  Conviction. — A  judgment  of  conviction  in  the  district 
court,  regular  upon  its  face,  is  conclusive  until  reversed,  and  cannot  be 
reviewed  upon  habeas  corpus. 

Application  for  writ  of  habeas  corpus. 

The  petition,  among  other  things,  alleged  that  Twohig 
and  Fitzgerald  were  Jointly  tried  '^upon  an  indictment, 
regular  upon  its  face,  purporting  to  have  been  found  by 
the  grand  jury  of  Nye  county,  for  the  crime  of  an  assault 
with  intent  to  kill,"  committed  upon  the  person  of  James 
Jones;  that  the  said  indictment  was  never  found  by  the 
grand  jury,  and  was  presented  to  the  court  either  by  fraud 
or  mistake;  that  after  their  trial  and  conviction,  but  before 
sentence,  they  w^ere  informed  by  seven  of  the  grand  jurors 
that  no  such  indictment  had  been  found  against  them. 
The  report  of  the  grand  jury  is  attached  to  the  petition,  and 
among  other  things,  shows  as  follows:  "In  the  case  of 
Dennis  Twohig,  charged  with  the  crime  of  an  assault  with 
inteat  to  kill,  we  find  a  true  bill.  In  the  case  of  Con.  Fitz- 
gerald, charged  with  the  crime  of  an  assault  with  intent  to 
kill,  we  find  a  true  bill." 

Attached  to  the  petition  was  an  affidavit  of  seven  of  the 
grand  jurors,  to  the  ejQFect  that  the  said  report  of  the  grand 
jury  was  correct;  that  no  other  indictments  were  found  by 
said  grand  jury,  and  that  the  said  grand  jury  "found  no 
indictment  wherein  two  persons  were  jointly  indicted." 

The  other  facts  sufficiently  appear  in  the  opinion. 

IF.  N,  Gravger  and  William  Woodburn,  for  Petitioners. 
John  B.  KMrelly  Attoimey-genei-al,  for  the  State. 

By  the  Court,  Hawley,  C.  J. : 

The  question  sought  to  be  raised  by  the  petition,  as  to 
whether   or  not  the  indictment  upon  which  Twohig  and 
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Fitzgerald  were  tried  and  convicted  was  ever  found  by  the 
grand  jury  of  Nye  county,  cannot  be  inquired  into  by  the 
writ  of  habeas  corpus. 

The  return  to  the  writ  shows  that  defendants  are  held  in 
custody  by  C.  C.  Batterman,  warden  of  the  state  prison, 
upon  regular  commitments  of  conviction  for  the  crime  of  an 
assault  with  a  deadly  weapon  with  intent  to  inflict  bodily 
injury. 

It  appears  from  the  petition,  as  well  as  from  the  return 
to  the  writ,  that  the  indictment  and  judgment  of  conviction 
are  regular  upon  their  face. 

This  being  true,  it  follows  from  the  principles  announced 
in  Ex  parte  Winstony  9  Nev.  71,  and  the  authorities  there 
cited,  that  the  judgment  of  conviction  in  the  district  court 
is  conclusive  until  reversed.  It  cannot  be  reviewed  upon 
habeas  corpus.  The  principle  is  too  well  settled  to  require 
discussion. 

The  writ  is  dismissed,  and  the  prisoners  are  remanded  to 
the  custody  of  the  warden. 


[No.  871.] 

CHARLES  D.  SMITH  et  al..  Minors,  by  William  H. 
Smith,  their  Guardian,  Appellants,  v.  LOUISA 
SHEIEVES  ET  AL.,  Respondents. 

Homestead  Law  Construed — Joint  Tenancy. — In  construing  the  home- 
stead law  of  this  state:  Held,  that  when  a  declaration  of  homestead  is 
filed,  the  property  is  held  by  the  husband  and  wife  as  joint  tenants,  and 
that  upon  the  death  of  either  the  homestead  property  vests  absolutely 
in  the  survivor.     (Beatty,  J.,  dissenting.) 

Idem— When  no  Declaration  is  Filed. — When  no  declaration  has  been 
filed  upon  the  homestead  property,  no  joint  tenancy  is  created;  in  such 
case,  if  it  was  common  property,  one  half  vested  in  the  wife  upon  the 
death  of  tho  husband,  and  the  other  half  vested  in  the  minor  children  of 
said  deceased  and  his  wife. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
Disti-ict,  Ormsby  County. 

The  facts  appear  in  the  opinion. 
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Whitman  &  Wood,  for  Appellants. 

I.  If  appellant  had  any  right  of  action,  Harriet  M.  Smith 
was  not  a  necessary  party.     (1  Comp.  Laws,  1077.) 

II.  The  present  constitution  and  laws  of  Nevada,  touch- 
ing the  matter  at  bar,  are  similar  to  the  corresponding  orig- 
inals in  California.  (Const.  Nev.  art.  4,  sec.  30;  Comp. 
Laws,  sees.  187-189,  602-609;  Const.  Cal.  art.  11,  sec.  15; 
Stats.  Cal.  1851,  p.  298,  sec.  10,  p.  463,  sees.  121,  125; 
Wood's  Digest,  art.  2280-81,  chap.  42,  p.  483.)  So,  if 
there  were  any  diflScully  in  the  construction  of  the  laws  of 
Nevada,  touching  the  subject  in  hand,  which  we  deny, 
the  court  may  be  aided  by  the  interpretation  given  by  the 
supreme  court  of  California.  There,  the  construction  for 
which  we  contend,  that  upon  the  death  of  a  husband  and 
father,  the  surviving  wife  and  children  take  the  homestead 
existing  at  the  time  of  his  death,  or  thereafter  set  apart  by 
order  of  the  probate  court,  as  provided  in  sec.  607  Comp. 
Laws  Nev.  (Wixom's  Estaie,  35  Cal.  320;  Rich  v.  Tubbs,  41 
Id.  34.)  It  would  seem,  however,  that  there  is,  or  should 
be,  no  difficulty  in  the  construction  of  the  statutes  of  this 
state,  and  that  the  natural  and  logical  reading  is  in  favor  of 
our  position. 

The  only  stumbling-block  is  the  phrase  ''joint  tenants," 
occurring  at  the  close  of  section  186,  Comp.  Laws,  Nev. 
If  this  is  to  be  taken  in  strict  legal  parlance,  it  must  be 
admitted  that  the  right  of  survivorship  is  a  necessary  ele- 
ment of  such  tenancy.  And  when  technical  words  are  used 
in  a  statute  they  are  to  be  taken  in  a  technical  sense,  unless 
it  be  evident,  from  surrounding  context  and  the  language  of 
other  statutes  to  be  construed  in  pari  materia,  that  such  use 
was  not  intended.  Also,  having  always* regard  to  the  legisla- 
tive intent.  {Ormsby  County  v.  State  Nev,,  6  Nev.  265;  Davis 
V.  Cook,  9  Id.  134;  State  v.  Bogers,  10  Id.  320;  Odd  Fell.  Bank 
V.  Quillen,  11  Id.  109.) 

Upon  inspection  of  the  homestead  act  (Comp.  Laws,  p. 
60)  it  is  evident  that  the  phrase  in  question  could  not  have 
been  intended  in  its  strict  sense.  As  by  the  statute  the 
homestead  may  be  acquired  by  the  act  of  either  husband  or 
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wife.  (1  Comp.  Laws,  186.)  Once  acquired,  neither  can 
alienate  without  the  other.  (1  Comp.  Laws,  187.)  Such  is 
not  a  joint  tenancy.  (1  Washburn  on  Heal  Property,  643, 
sec.  5;  p.  645,  sec.  11;  p.  647,  sec.  17.) 

jB.  M,  Clark  and  Wells  &  Stewart^  for  Respondents. 

I.  The  statute  of  Nevada  approved  March  7,  1865  (Stats, 
of  Nev.  1864-5,  239),  to  define  the  rights  of  husband  and 
wife,  is  in  pari  materia^  and  its  provisions  must  be  consid- 
ered in  connection  with  other  statutes,  in  passing  upon  this 
case.  The  homestead  property  is  not  common  property, 
for  all  common  property,  on  dissolution  of  the  community 
by  the  death  of  the  husband,  is  equally  subject  to  his  debts, 
the  family  allowance,  and  the  charges  and  expenses  of  ad- 
ministration. The  homestead  is  not  so  subjected.  (Stats. 
18G4-5,  240,  sec.  11.) 

II.  The  homestead,  from  and  after  filing  the  declaration 
for  record,  is  held  by  the  husband  and  wife  as  joint  tenants. 
(1  Comp.  Laws,  60,  sec.  1.)  Under  the  homestead  act  of 
California,  passed  in  1851,  the  supreme  court  of  that  state 
several  times  decided  that  the  homestead  was  held  in  joint 
tenancy,  with  the  right  of  survivorship,  although  the  statute 
did  not,  in  terms,  provide  that  the  property  should  be  held 
by  the  husband  and  wife  as  joint  tenants.  {Taylor  v.  Har- 
gouSy  4  Cal.  268;  Poole  v.  Gerrm^dy  6  Id.  71;  Eivalk  v.  Kra- 
mar,  8  Id,  66.)  These  cases  were  overruled  in  Gee  v.  Moore, 
14  Cal.  472.  The  legislature,  in  1860,  amended  the  home- 
stead act,  by  providing  for  the  selection  of  a  homestead, 
and  that  thereafter  the  husband  and  wife  should  be  deemed 
to  hold  said  homestead  as  joint  tenants.  This  statute  came 
before  the  court  several  times  for  interpretation,  and  was 
uniformly  held  to  create  a  joint  tenancy,  with  right  of  sur- 
vivorship. {McQuade  v.  Whaley,  31  Cal.  526;  In  re  Est,  of 
James,  23  Id.  416;  Barber  v.  Babel,  36  Id.  11.)  The  statute 
of  Nevada  of  March  6,  1865,  to  exempt  the  homestead  from 
forced  sale,  is  an  exact  copy  of  the  California  homestead 
act  of  1860,  and  was  adopted  after  the  California  act  had 
been  there  construed  to  create  a  joint  tenancy,  with  right 

of  survivorship,    and  must,   therefore,  be  held  to  adopt, 
Vol.  XIII.— 20. 
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here,  the  construction  it  had  received  there  prior  to  its 
passage.  (Ash  v.  Parkinson,  5  Nev.  15;  Hess  v.  Pegg,  7  Id. 
29;  People  v.  Coleman,  4  Cal.  46;  Cooley  Const.  Lim.  52.) 

By  the  Court,  Leonard,  J. : 

The  complaint  in  this  action  shows  that  all  the  plaintiffs 
are  the  legitimate  minor  children  of  Timothy  G.  Smith,  de- 
ceased, and  Harriet  M.  Smith,  his  wife;  that  Timothy  G. 
died  on  or  about  December  17,  1867,  at  which  time  he  was 
the  owner,  in  the  possession  and  entitled  to  the  possession, 
of  the  property  described  in  the  complaint,  an  undivided 
one  half  of  which  is  the  subject  of  controversy;  that  during 
the  life-time  of  said  Timothy  G.,  to  wit:  March  10,  1866, 
he  selected  as  and  for  a  homestead,  all  of  said  property  ex- 
cept that  portion  thereof  described  as  the  south  twenty-five 
feet  of   lots  three  and   four,  in  block  eighteen,  and  duly 
filed  with  the  county  recorder  of  Ormsby  county,  wherein 
said  property  is   situated,  his   declaration  of   homestead, 
signed  and  acknowledged  by  him  as  required  by  law,  stat- 
ing all  the  facts  requisite  in  such  cases,  which  declaration 
was  duly  recorded;  that  during  his  life-time   and  until 
his  death,  said  Timothy  G.  continued  to  reside  with  bis 
family  upon  said  premises,  and  to  claim  and  use  the  same 
as  a  homestead;  that  during  the  settlement  of  said  estate 
and  while  Charles   Smith,  brother  of  deceased,   was  ad- 
ministrator, to  wit:  June  12,  1868,  upon  proper  and  legal 
proceedings   had  and    taken  in    the  district  court  of  said 
county,  the  property  described  in  the  declaration  of  home- 
stead was,  by  decree  of  said  court,  set  apart  for  the  benefit 
of  said  Harriet  M.  and  her  legitimate  children,  the  plaint- 
iffs herein;  that  thereafter,  upon  the  petition  of  said  Harriet 
M.,  said  decree,  on  the  twenty-sixth  day  of  February,  1870, 
was  so  amended  as  to  include  in  the  description  of  the  prop- 
erty so  set  apart,  the  said  south  twenty-five  feet  of  lots  three 
and  four,  in  block  eighteen;  that  said  decree,  as  amended, 
has  never  been  reversed  or  modified,  and    has  remained, 
and  still  continues,  in  force;   that  no  administration  was 
ever  had  or  attempted  to  be  had  upon  or  concerning  said 
premises,    other    than    said    decree,  and    the  amendment 
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thereto,  subsequent  to  the  making  and  entry  thereof;  that 
W.  H.  Smith,  on  the  eighteenth  day  of  March,  1876,  was 
duly  appointed  guardian  of  the  persons  and  estates  of  these 
plaintiffs,  who  thereafter  duly  qualified,  entered  upon  the 
discharge  of  his  duties  and  has  continued  to  be,  and  now 
is,  such  guardian. 

Plaintiffs  allege  that  by  reason  of  the  facts  stated  they 
became,  and  now  are,  the  owners,  and  entitled  to  the  pos- 
session, of  an  undivided  one  half  of  all  the  premises  set 
apart  by  the  district  court,  together  with  the  dwelling-house 
thereon  and  the  appurtenances;  that  on  or  about  June  1, 
1877,  defendants  wrongfully  entered  into  and  upon  said 
portion  of  said  premises  and  ousted  and  ejected  plaintiffs 
therefrom,  and  now  unlawfully  withhold  the  possession  of 
the  same  from  plaintiffs,  to  their  damage  in  the  sum  of  one 
thousand  dollars;  that  the  value  of  the  use  of  said  property 
is  one  hundred  and  twenty-five  dollars  per  month. 

Judgment  is  asked  for  the  possession  of  the  interest 
claimed,  together  with  one  thousand  dollars  damages,  one 
hundred  and  twenty-five  dollars  per  month  for  use  and  oc- 
cupation, and  costs  of  suit. 

To  the  complaint  the  defendants  interposed  a  demurrer 
upon  two  grounds:  *'l.  That  there  is  a  defect  of  parties 
plaintiff  in  this,  to  wit:  Said  Harriet  M.  Smith  is  a  neces- 
sary party  plaintiff',  without  whose  presence  there  cannot  be 
a  complete  determination  of  the  controversy  in  this  action; 
2.  That  said  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  defendants,  or  either  of 
them,  in  this,  to  wit:  It  appears  from  said  complaint  that 
the  said  plaintiffs,  nor  either  of  them,  are  the  owners  of 
said  property  or  any  part  thereof.  It  appears  from  said 
complaint  that  said  Harriet  M.  Smith  is  the  owner  of  said 
property,  and  is  entitled  to  the  possession  of  the  same." 

The  court  below  sustained  the  demurrer  upon  both 
grounds  stated.  Plaintiffs  refused  to  amend  their  com- 
plaint within  the  time  allowed  therefor  by  the  court,  and 
judgment  of  dismissal  and  for  defendants'  costs  was  there- 
upon entered.  Plaintiffs  appeal  from  that  judgment.  We 
will  first  consider  the  second  and  most  important  ground 
of  demurrer. 
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As  we  understand  them,  counsel  for  appellants  contend 
that,  upon  the  death  of  Timothy  G.  Smith,  the  title  to  an 
undivided  one  half  of  the  property  set  apart  by  decree  of 
the  district  court  vested  in  plaintiffs,  and  that  they  thereby 
became,  and  now  are,  entitled  to  the  possession  of  the 
same.  On  the  contrary,  it  is  contended  by  counsel  for  res- 
pondents, that  Timothy  G.  and  Harriet  M.  held  the  prop- 
erty as  "joint  tenants;"  that  upon  the  death  of  the  former 
the  whole  estate  became  the  sole  property  of  the  latter. 

There  is  no  allegation  that  the  property  described  in  the 
complaint  was  the  separate  property  of  the  father,  and  the 
presumption  is  that  the  premises  described  in  the  declara- 
tion of  homestead,  prior  to  the  filing  thereof,  as  well  as 
those  not  included  therein,  were  common  property.  (Smith 
V.  Smith,  12  Cal.  224.)  The  questions  presented  require  a 
construction  of  a  part  of  our  homestead  and  probate  laws. 
And,  first,  it  is  proper  to  state  certain  facts  shown  by  the 
statutes  and  decisions  of  California.  In  1851  a  homestead 
law  was  passed  in  that  state,  in  all  particulars  essential  to 
this  case,  like  the  one  passed  by  our  Legislature  in  1861. 
(Wood's  Dig.  1860,  p.  850;  Nevada  Stats.  1861,  p.  24.)  It 
did  not  declare  in  terms  the  nature  of  the  estate  held  there- 
in by  the  husband  and  wife,  or  either  of  them.  It  provided 
that  the  homestead,  *  *  *  to  be  selected  by  the  owner 
thereof,  should  not  be  subject  to  forced  sale;  and  that  the 
homestead  and  other  property  exempt  from  forced  sale, 
upon  the  death  of  the  head  of  the  family,  should  be  set 
apart  by  the  probate  court  for  the  benefit  of  the  surviving 
wife  and  his  own  legitimate  children.  Under  that  statute, 
until  1859,  the  supreme  court  decided  that  the  homestead 
was  held  in  a  sort  of  joint  tenancy  by  the  husband  and  wife, 
with  the  right  of  survivorship.  {Taylor  v.  Hargous,  4  Cal. 
272;  Pooh  v.  Gei-rard,  6  Cal.  73;  Estate  of  Tomphim,  12 
Cal.  114.)  In  1859,  in  Gee  v.  Moore,  14  Cal.  472,  the 
same  court  held  that  the  doctrine  announced  in  the  previous 
cases  cited,  had  never  met  the  approbation  of  the  profession, 
and  said:  '* The  wife,  if  surviving  her  husband,  takes  the 
property,  not  by  virtue  of  any  right  of  survivorship  arising 
from  the  alleged  joint  tenancy,  but  as  property  set  apart  by 
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law  from  her  husband's  estate  for  her  benefit  and  that  ol 
his  children,  if  there  be  any.  In  the  same  way  other  prop- 
erty, exempt  from  forced  sale,  is  set  apart  to  her."  (P. 
478.)  At  the  next  session  of  the  Legislature  of  that  state, 
the  homestead  law  of  1860  was  passed,  which,  in  all  partic- 
ulars material  to  this  case,  was  precisely  like  our  present 
law,  passed  in  1865.  (0.  L.,  sec.  186.)  Both  statutes,  in 
the  first  section,  declare  that  the  homestead  may  be  selected 
by  either  husband  or  wife,  or  both,  and  that  from  and  after 
the  filing  for  record  of  the  declaration  of  homestead  signed 
and  acknowledged  as  provided  therein,  "the  husband  and 
wife  shall  be  deemed  to  hold  said  homestead  as  joint  ten- 
ants." In  1863,  more  than  two  years  prior  to  the  adoption 
of  the  first  and  fourth  sections  of  the  California  homestead 
law  of  1860  by  our  legislature,  the  supreme  court  stated  the 
meaning  of  the  words  ''from  and  after  the  filing  for  record 
of  said  declaration  the  husband  and  wife  shall  be  deemed 
to  hold  said  homestead  as  joint  tenants,"  as  follows:  ''The 
distinguishing  incident  of  a  title  by  joint  tenancy  is,  that 
the  entire  tenancy,  or  estate,  upon  the  death  of  one  of  the 
joint  tenants  goes  to  the  survivor,  and  vests  in  him  abso- 
lutely. It  would  seem  from  this  statute  that  it  was  the  in- 
tention of  the  legislature  that  the  homestead  should  vest  in 
the  surviving  husband  or  wife  absolutely,  and  not  descend 
to  the  heirs  of  either."  (Estate  of  James,  23  Cal.  418.) 
Between  the  date  of  that  decision  and  the  passage  of  our 
homestead  law  in  1865,  no  other  construction  was  placed 
upon  the  language  of  the  first  section  adopted  by  our  legis- 
lature; nor  is  it  claimed  that  a  difierent  construction  has 
been  given  since,  except  in  Wixorns  Estate,  35  Cal.  320, 
and  Bich  v.  Tubbs,  41  Cal.  34,  to  which  cases  we  shall  again 
refer. 

In  ilcQuade  v.  Whale^j,  31  Cal.  527,  decided  in  1867,  the 
court  took  the  same  view.  In  that  case  one  Casement  and 
his  wife  occupied  the  lot  in  question  as  a  homestead,  from 
1852  until  1861,  when  he  died.  The  wife  conveyed  the  lot 
to  plaintiff,  who  claimed  the  whole  on  the  ground  that  his 
grantor,  upon  the  death  of  her  husband,  held  the  entire 
property  as  surviving  joint  tenant  under  the  homestead 
statute  of  1860. 
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The  law  of  1860,  which  was  amendatory  of  the  statute  of 
1851,  provided  that,  from  and  after  the  filing  for  record  of 
said  declaration,  the  husband  and  wife  should  be  deemed  to 
hold  said  homestead  as  joint  tenants;  and  also,  that  all 
homesteads  then  before  appropriated  and  acquired  by  hus- 
band and  wife  under  the  statute  of  1851,  should  be  deemed 
to  be  held  in  joint  tenancy;  provided  they  should  within 
one  year  prepare  and  file  for  record  their  declaration  of 
homestead  as  therein  required.  It  was  admitted  by  coun- 
sel for  plaintiff,  that  neither  Casement  nor  his  wife  had  ever 
filed  a  declaration,  and  the  court  said:  *  *  *  '*In  a 
number  of  cases  decided  between  the  years  1851  and  1859, 
it  was  held  that  the  homestead  was  an  estate  held  by  the 
husband  and  wife  in  joint  tenancy,  and  of  consequence  it 
became  the  absolute  property  of  the  survivorupon  the  death 
of  the  other.  But  in  Gee  v.  Moore,  14  Gal.  477,  these  decis- 
ions were  overruled  on  this  point,  and  it  was  there  declared 
that  the  doctrine  that  the  estate  was  one  of  joint  tenancy 
was  not  warranted  by  any  language  of  the  constitution  or 
the  statute.  *  *  *  The  doctrine  of  the  case  here  cited 
was  affirmed  in  Bowman  v.  Norton,  16  Cal.  216,  and  was 
followed  in  Brennan  v.  Wallace,  25  Cal.  114.  These  several 
cases  had  reference  to  the  homestead  estate  as  created  un- 
der the  law  as  it  existed  prior  to  the  passage  of  the  act  of 
1860,  and  must  be  deemed  as  settling  the  construction  re- 
lating to  the  subject  as  then  existiog.  *  *  *  We  have 
seen  that  by  the  decisions  in  the  cases  of  Gee  v.  Moore  and 
Bowman  v.  Norton,  it  was  held  that  the  relation  of  husband 
and  wife  in  respect  to  the  homestead  appropriated  and  ac- 
quired under  the  act  of  1851,  was  not  a  joint  tenancy,  and 
regarding  th^se  decisions  as  declaring  the  law  correctly,  we 
are  brought  to  the  inquiry  whether,  by  the  act  of  1860,  that 
relation  was  created  as  to  homesteads  before  then  acquired, 
and  if  so,  whether,  by  force  of  the  statute,  such  a  change 
was  wrought  that  each  party  became  invested  with  an  inde- 
feasible estate  in  the  homestead  as  joint  tenants,  discharged 
of  all  conditions."  It  will  be  seen  that  the  inquiry  presented 
and  proposed  by  the  court  was  the  same  as  the  one  under 
discussion  in  this  case;  because,  if  a  joint   tenancy  was 
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created  by  the  amendatory  statute  of  1860,  in  relation  to  ex- 
isting homesteads  acquired  under  the  law  of  1851,  it  is  cer- 
tain that  the  same  was  true  concerning  hojnesteads  selected 
and  acquired  according  to  law  after  the  date  of  the  amenda- 
tory statute.  The  court  then  states  the  provisions  of  the 
statute  of  1860,  and  adds :  i 

''The  amendments  contained  in  the  act  of  1860  must  be 
considered  together  and  in  pari  materia  with  the  provisions 
of  the  act  of  1851,  in  order  to  ascertain  what  rights  and  in- 
terests were  brought  into  being  by  force  of  these  acts  of 
the  legislature  acting  upon  given  conditions  precedent  to 
their  possible  operation.  The  first  section  of  the  act  of 
1860  provides,  that  all  homesteads  heretofore  appropriated 
and  acquired  by  husband  and  wife  under  the  act  of  1851, 
shall  be  deemed  to  be  held  by  such  husband  wife  in  joint 
tenancy.  Had  the  act  stopped  with  this  provision,  it  might 
well  be  said,  first  assuming  that  the  legislature  had  the 
power  thus  to  create  a  particular  estate,  that  by  this  lan- 
guage a  joint  tenancy  was  created  in  respect  to  all  home- 
steads then  acquired  and  existing  under  the  act  of  1851;  but 
it  does  not  stop  here.  The  fifth  section  provides  that  those 
entitled  to  homesteads  under  the  act  of  1851,  shall  be  enti- 
tled to  the  benefits  of  the  act  of  1860,  and  that  such  home- 
steads shall  be  protected  to  the  same  extent  and  in  the 
same  manner,  as  if  acquired  under  the  provisions  of  the  act 
of  1860;  that  is,  by  making  a  declaration  of  intention  to 
claim  the  premises  selected  as  a  homestead,  and  signing, 
acknowledging  and  recording  such  declaration;  provided, 
however,  that  if  any  person  thus  claiming  a  homestead  un- 
der the  act  of  1851  makes  no  such  declaration  in  the  mode 
and  within  the  term  prescribed,  the  homestead  which  he  or 
she  had  under  the  act  of  1851,  shall  be  deemed  to  have  been 
abandoned." 

The  court  decided  against  plaintiff,  on  the  ground  that 
Casement  and  wife  had  not  filed  their  declaration,  and 
hence,  that  the  homestead  was  not  held  by  them  in  joint 
tenancy.  The  opinion  closes  in  these  words:  "It  is  argued 
on  behalf  of  the  plaintiff  that  as  the  husband  died  after  the 
passage  of  the  act  of  1860,  and  before  the  time  had  elapsed 
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•within  which  a  declaration  of  homestead  might  be  made, 
acknowledged  and  recorded,  the  wife  took  the  whole  prop- 
erty as  surviving  joint  tenant  upon  the  death  of  the  hus- 
band, and  then  became  the  owner  in  fee-simple  absolute  of 
the  premises;  and  that,  as  a  consequence  of  the  concur- 
rence of  these  circumstances,  there  was  no  necessity  to 
make  and  record  a  declaration  of  homestead  in  order  to 
secure  to  her  the  property  which  already  belonged  to  her  as 
owner  thereof  in  fee.  We  have  already  considered  the 
ground  on  which,  if  we  are  right  in  our  interpretation  of 
the  homestead  laws,  it  must  readily  appear  wherein  the  ar- 
gument of  the  learned  counsel  is  at  fault." 

We  have  quoted  liberally  from  this  case  for  the  purpose 
of  showing,  that  although  it  went  off  upon  a  point  not  pre- 
sented here,  still  the  opinion  shows  that  questions  which 
are  involved  in  this  case  were  well  considered  in  that;  and 
we  do  not  hesitate  to  express  our  belief  that  the  decision 
would  have  been  in  favor  of  plaintiff  had  it  appeared 
that  a  declaration  was  filed  according  to  law.  There  is  no 
intimation  that  the  fourth  section,  of  which,  that  section  in  j 
our  statute  is  a  copy,  tends  even  to  modify  the  first;  and 
the  fifth  section,  which  declared  an  abandonment  if  the 
homestead  declaration  was  not  filed  in  time,  is  not  contained 
in  our  statute. 

As  we  have  seen,  counsel  for  plaintiff  in  that  suit  based 
his  entire  case  upon  the  claim  that  Casement  and  wife  held 
the  homestead  as  joint  tenants,  with  the  right  of  survivor- 
ship under  the  statute  of  1860.  The  court  did  not  say  to 
him,  or  in  any  manner  intimate,  that  such  joint  tenancy 
would  not  have  been  created  had  the  requirements  of  the 
law  been  followed,  which  would  have  been  a  complete  an- 
swer to  his  argument;  but  it  did  say  in  substance :  **  Admit- 
ting that  the  legislature  had  the  power  to  create  a  particu- 
lar estate,  you  could  have  maintained  your  action  had  a 
declaration  been  filed  in  the  time  and  manner  provided; 
but  Casement  and  wife  having  failed  to  perform  the  act 
necessary  to  create  a  joint  tenancy,  you  cannot  recover." 

In  1862,  the  first  section  of  the  California  statute  of  1860 
was  allowed  to  remain  without  change,  while  the  fourth  was 
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amended.    Prior  to  the  amendment  it  was  as  follows :    **  The 

homestead   and    other  property  exempt  from  forced  sale 

shall,    upon  the  death  of  either  husband  or  wife,  be  set 

apart  by  the  probate  court  for  the  benefit  of  the  husband 

or  wife  and  his  or  her  legitimate  children;  and  in  the  event 

of  there  being  no  survivor  or  legitimate  children  of  either 

husband  or  wife,  then  the  property  shall  be  subjected  to 

the  payment  of  their  debts."    *    *    ^    Following  is  the 

section  as  amended:    " The  homestead  property  selected  by 

the  husband  and  wife,  or  either  of  them,  according  to  the 

provisions  of  said  act,  shall,  upon  the  death  of  the  husband 

or  wife,  vest  absolutely  in  the  survivor,  and  be  held  by  the 

survivor  as  fully  and  amply  as  the  same  was  held  by  them 

or  either  of  them  immediately  preceding  the  death  of  the 

deceased,  and  shall  not  be  subject  to  the  payment  of  any 

debt  or  liability  contracted  by  or  existing  against  the  said 

husband  and  wife,  or  either  of  them,  previous  to  or  at  the 

time  of  the  death  of  such  husband  or  wife,  except  such 

debt  or  liability  as  the  homestead  was  subject  to  at  the 

time  of  the  death  of  such  husband  or  wife." 

To  our  minds,  the  amended  section  just  quoted  is  but  an 
amplification  of  the  words  contained  in  the  first  section  of 
the  statute  of  1860,  to  wit:  *' From  and  after  the  filing  for 
record  of  said  declaration,  the  husband  and  wife  shall  be 
deemed  to  hold  said  homestead  as  joint  tenants."  In  the 
Estate  of  James,  the  court  said  in  1863,  two  years  before 
its  adoption  here:  **It  would  seem  from  the  statute  of  1860 
that  it  was  the  intention  of  the  legislature  that  the  home- 
stead should  vest  in  the  surviving  husband  or  wife  abso- 
lutely, and  not  descend  to  the  heirs  of  either."  Surely  no 
more  is  declared  by  the  amended  section. 

The  amended  section  was  more  easily  comprehended  by 
persons  uneducated  in  the  law;  but  to  others,  the  use  of 
the  words  **  joint  tenants,"  as  they  appeared  in  the  statute 
of  1860,  was  only  a  short  method  of  expressing  all  that  is 
conveyed  by  the  use  of  their  most  elaborate  definition.  At 
the  time  of  the  amendment  in  1862,  so  far  as  we  know, 
there  had  been  no  expression  of  opinion  by  the  supreme 
court  in  relation  to  the  statute  of  1860.     Under  such  cir- 


314  Smith  v.  Shkeeves,  [Sup.  Ct. 

Opinion  of  the  Court — ^Leonard,  J. 

cnmstances,  the  legislature  of  1862  eyidentlj  passed  the 
amendment  of  that  session,  for  the  purpose  of  removing  all 
possibility  of  doubt  upon  the  subject,  by  putting  in  the  stat- 
ute the  definition  of  the  words  "joint  tenants,"  found  in 
all  the  books  treating  of  their  rights.  These  words  have  a 
settled  meaning  and  constant  recognition  in  the  books,  both 
of  common  law  and  under  the  statute.  In  Washburn  ou 
Real  Prop.  vol.  1,  642,  the  author  says:  "  While,  moreover, 
joint  tenants  constitute  but  one  person  in  respect  to  the  es- 
tate, as  to  the  rest  of  the  world,  between  themselves  each  is 
entitled  to  his  share  of  the  rents  and  profits  so  long  as  he 
lives,  but  subject  to  the  right  of  the  survivor  or  survivors 
to  take  the  entire  estate  upon  his  death,  to  the  exclusion  of 
his  heirs  or  personal  representatives."  And  on  page  646: 
"  The  interest  which  a  joint  tenant  has  as  survivor,  is  not 
a  new  one  acquired  by  him  from  his  co-tenant,  upon  the 
latter's  death;  for  his  own  interest  is  not  changed  in  amount, 
but  only  his  co-tenant's  is  extinguished." 

Our  legislature  has  recognized  their  common  definition 
in  the  statute  now  in  force  concerning  conveyances  (Stat. 
1861,  p.  17,  sec.  41) :  '*  Every  interest  in  real  estate  granted 
or  devised  to  two  or  more  persons,  other  than  executors  or 
trustees,  as  such,  shall  be  a  tenancy  in  common,  unless  ex- 
pressly declared  in  the  grant  or  devise  to  be  a  joint  ten- 
ancy." 

As  was  said  by  the  court  in  Barber  v.  Bobel,  36  Cal.  17, 
we  think  **the  legislature  did  not  adopt  the  provision  that 
the  *  husband  and  wife  shall  be  deemed  to  hold  the  home- 
stead as  joint  tenants '  without  some  object.  *  *  *  They 
did  not  intend  to  use  a  meaningless  phrase,  to  be  attended 
by  no  consequences."  The  words  **  joint  tenants  "  have  as 
certain,  definite  meaning  in  law  as  **  mortgage,"  **  lease," 
or  "promissory  note."  Their  use  in  our  statute  of  1865 
constituted  a  radical  difference  between  the  old  law  and  the 
new,  if  it  appears  from  the  whole  statute  that  the  legislature 
intended  to  use  them  according  to  their  unvarying  definition. 

In  no  instance,  except  in  the  case  of  homesteads  appro- 
priated and  selected  according  to  the  law  in  question,  has 
the  legislature  declared   that  property  shall  be  held  by 
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the  owners  as  joint  tenants.  In  all  other  cases  the  statute 
leaves  it  to  the  owners  to  expressly  declare  that  they  so  hold 
it,  and  if  no  such  declaration  is  made,  they  are  presumed 
to  hold  it  as  tenants  in  common.  If,  then,  there  is  nothing 
in  other  sections  plainly  indicating  that  the  legislature  did 
not  intend  what  is  definitely  and  prominently  stated  in  the 
first  section,  upon  the  question  of  survivorship,  *'  the  great, 
distinctive  characteristic  of  joint  tenancies,"  it  seems  to  us 
there  is  little  room  for  construction,  and  we  must  uphold 
the  statute  as  it  is  written. 

It  is  not  claimed  that  the  unmistakable  meaning  of  section 
1,  when  considered  alone,  is  at  all  limited  or  modified, 
unless  by  section  4.  Succinctly  stated,  these  sections  provide 
as  follows : 

Sec.  1.  Upon  the  filing  of  a  declaration,  as  herein  pro- 
vided, the  husband  and  wife  shall  be  deemed  to  hold  said 
homestead  as  joint  tenants. 

Sec.  4.  The  homestead  and  other  property  exempted  from 
forced  sale,  shall,  upon  the  death  of  either  husband  or  wife, 
be  set  apart  by  the  court  for  the  benefit  of  the  surviving 
husband  or  wife  and  his  or  her  legitimate  children;  and  in 
the  event  of  there  being  no  survivor  or  legitimate  children 
of  either  husband  or  wife,  then  the  property  shall  be  sub- 
ject to  the  payment  of  their  debts. 

"If  technical  words  are  used  in  a  statute,  they  are  to  be 
taken  in  a  technical  sense,  unless  it  appears  that  they  were 
intended  to  be  applied  diflferently  from  their  ordinary  or 
legal  acceptation.  (1  Kent's  Com.  462.)  And  it  may,  I 
think,  be  stated,  as  a  corollary  from  these  principles,  that 
when  a  word,  by  common  usage,  has  acquired  a  popular  sig- 
nification, it  shall  be  understood  in  that  sense,  unless  its 
meaning  is  controlled  by  the  context  in  which  it  is  found, 
or  the  circumstances  under  which  it  is  used."  {Clark  v. 
City  of  Viica,  18  Barb.  453.) 

In  3  Wash.  (C.  C.  R.),  209,  Mr.  Justice  Washington  said: 
"  If  a  statute  of  the  United  States  uses  a  technical  term 
which  is  known,  and  its  meaning  fully  ascertained  by  the 
common  or  civil  law,  from  one  or  the  other  of  which  it  is 
obviously  borrowed,  no  doubt  can  exist  that  it  is  necessary 
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to  refer  to  the  source  whence  it  is  taken  for  its  precise 
meaning." 

In  the  case  of  Ormsby  County  v.  The  State  of  Nevada,  6 
Nev.  286,  the  court  said:  **ft  is  possible  that  the  statute 
in  question,  upon  close  investigation,  might  fall  within  the 
general  rule  as  quoted;  but  that  rule,  although  supported 
by  the  highest  authority,  is,  as  experience  has  proved,  of 
dangerous  application.  The  cases  where  a  court  should 
exercise  the  right  given  under  it,  should  be  of  the  clearest; 
as  when  a  court  takes  one  step  outside  the  literal  wording 
of  a  statute,  to  declare  what  otherwise  or  otherwhere  ap- 
pears, there  arises  at  once  the  possibility,  if  not  the  proba- 
bility, of  an  assumption  of  power — ^judicial  legislation — a 
thing  to  be  most  cautiously  avoided  under  the  true  theory 
of  our  government,  national  and  state.  There  is,  though, 
always  this  distinction  to  be  observed  in  settling  the  mean- 
ing of  technical  words,  or  words  having  a  peculiar  legal  sig- 
nification when  they  occur  in  a  statute.  Such  words  wben 
used  with  reference  to  a  particular  subject  as  to  which  they 
have  a  special  meaning,  should  receive  that  and  no  other; 
but  if  used  generally,  the  natural  conclusion  is,  that  the  pop- 
ular meaning  is  the  one  intended." 

It  cannot  be  doubted  that  the  words,  "joint  tenants,"  are 
used  in  the  statute  in  question,  **  with  reference  to  the  par- 
ticular subject  as  to  which  they  have  a  special  meaning.'* 
In  fact  it  may  be  said  that  when  properly  used  as  designa- 
ting the  owners  of  property,  real  or  personal,  they  have  no 
other  than  a  special  meaning.  This  is  not  denied,  but  it  is 
said  that  the  legislature  did  not,  in  fact,  intend  to  use  them 
in  that  sense. 

What  is  there,  then,  in  section  4,  which  shows,  clearly  or 
otherwise,  that  in  section  1  the  legislature  said  one  thing 
but  meant  another  ?  It  will  not  do  to  answer  this  question 
according  to  our  ideas  of  the  justice  or  injustice  of  allowing 
a  homestead  to  be  held  by  the  husband  and  wife  in  joint 
tenancy,  with  the  right  of  survivorship;  because  just  and 
wise  men  have  differed  and  will  continue  to  differ  upon  this 
question.  The  statutes  of  different  states  show  that  there 
is  great  diversity  of  opinion  as  to  what  the  statute  should 
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be,  and  the  decisions  thereon  are  more  discordant  than  the 
statutes  themselves.  It  may  appear  to  the  mind  of  one  per- 
son, that  it  is  impolitic  and  uujust  to  permit  a  surviving  wife 
to  take  the  homestead  as  her  own  property — trusting  to  a 
mother's  affection  and  her  sense  of  right,  for  the  protection 
of  the  minor  children,  just  as  before  the  father's  death  their 
care  and  protection  was  entrusted  to  both — while  another 
may  regard  it  not  only  prudent,  but  entirely  equitable  to  do 
so.  The  state  of  California  has  passed  through  many 
changes  in  relation  to  the  homestead  law,  and  after  years  of 
experience,  and  the  greatest  care  in  the  preparation  and 
adoption  of  her  code,  has  finally  settled  upon  joint  tenancy 
of  the  homestead  property  with  the  right  of  survivorship, 
as  the  wisest  and  most  desirable  policy.  So  we  must  as- 
certain the  intention  of  the  legislature  from  an  examination 
of  the  law  itself.  After  much  thought  and  careful  study, 
we  are  unable  to  conclude,  that  the  expressed  and  evident 
meaning  of  section  1,  is  in  any  manner  or  to  any  extent  lim- 
ited or  modified  by  section  4.  Certainly,  the  language  of 
the  latter  section  does  not  in  direct  terms  conflict  with  the 
plain  signification  of  the  first.  It  contains  no  words  which 
can  be  construed  as  vesting  the  title  in  any  person  other 
than  the  survivor,  unless  this  language,  **The  homestead 
and  other  property  exempt  from  forced  sale  shall,  upon  the 
death  of  either  husband  or  wife,  be  set  apart  by  the  court 
for  the  benefit  of  the  surviving  husband  or  wife,  and  his  or 
her  legitimate  children,"  can  be  said  to  mean  that,  the  latter 
''  are  entitled  to  take  some  interest  upon  the  death  of  either 
husband  or  wife,''  as  is  said  in  Rich  v.  Tubbs,  41  Cal.  36. 
We  shall  endeavor  to  show  upon  an  examination  of  that 
case,  that  such  result  does  not  follow  in  the  sense  intimated 
in  the  opinion.  It  would  hardly  be  contended,  under  the 
California  code,  if  the  homestead  was  selected  from  com- 
mon property  according  to  law,  that  the  survivor  takes  less 
than  the  whole  estate.  Paragraph  6264  (sec.  1265)  of  the 
civil  code  provides  that:  "  From  and  after  the  time  the  dec- 
laration is  filed  for  record,  the  premises  therein  described 
constitute  a  homestead.  If  the  selection  was  made  by  a  mar- 
ried person  from  the  community  property,  the  land,  on  the 
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death  of  either  of  the  spouses,  vests  iu  the  survivor."  *  *  * 
Aud  yet,  paragraph  11,465  (sec.  1465)  of  the  same  code, 
provides  that:  **Upon  the  return  of  the  inventory  *  *  * 
the  court,  or  the  probate  judge,  may,  on  his  own  motion, 
or  on  petition  therefor,  set  apart  for  the  use  of  the  surviv- 
ing husband  or  wife,  or  the  minor  children  of  the  decedent, 
all  property  exempt  from  execution,  including  the  home- 
stead selected,  designated  and  recorded."^  Can  it  be  said 
that  the  last  section  quoted  is  in  conflict  with  the  first,  or 
that  the  apparent  meaning  of  the  first  is  rendered  doubtful 
by  the  last  ?  We  think  not.  Although  the  homestead  vests 
in  the  survivor  to  the  extent  of  the  exemption,  to  wit:  five 
thousand  dollars,  if  it  exceeds  that  value  the  excess  is  not 
exempt  from  forced  sale,  or  from  administration.  It  is  the 
homestead  described  in  section  1  of  our  statute,  that  is  ex- 
empt, and  which  is  required  to  be  set  apart  by  section  4; 
that  is  to  say,  a  quantity  of  land,  together  with  the  dwell- 
ing-house thereon  and  its  appurtenances,  not  exceediug  five 
thousand  dollars  in  value.  It  is,  therefore,  necessary  to  in- 
clude the  homestead  property  in  the  inventory,  that  it  may 
be  appraised;  then  the  whole  or  such  portion  as  is  exempt, 
must  be  set  apart  by  the  court,  as  property  not  belonging 
to  the  estate,  the  excess  remaining  to  be  subjected  to  ad- 
ministration. By  section  4,  our  legislature  intended  to  pre- 
serve the  method  already  provided  in  the  probate  law  for 
ascertaining  the  extent  of  homestead  exemption,  in  order 
that  the  balance  might  be  added  to  other  property  not  ex- 
empt, to  be  used  for  the  payment  of  debts  and  the  expenses 
of  administration.  This,  in  our  opinion,  was  the  chief,  if 
not  the  only  reason  why  the  first  paragraph  of  section  4  was 
enacted. 

In  Rich  V.  Tvhbs,  cited  by  counsel  for  appellants,  the 
declaration  was  executed  and  filed  by  both  husband  and 
wife  under  the  California  statute  of  1860,  upon  the  separate 
property  of  the  wife. 

The  court  first  concludes  that  the  effect  of  the  order  of 
the  probate  court  setting  apart  the  homestead  for  the  use  of 
the  family  of  the  deceased  husband,  **was  not  to  change  or 
transmit  the  title;  that  it  did  not  adjudicate  the  question  of 
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title  as  between  the  parties  who  asserted  a  claim  to  it;  that 
the  purpose  and  eflfect  of  the  order  setting  apart  such  home- 
stead was,  merely,  that  the  property  was  relieved  from  ad- 
ministration— that  it  did  not  constitute  assets  of  the  estate 
of  the  deceased — and  the  order  set  it  apart  for  whom  it 
might  concern." 

The  court  then  adds:  **In  whom  did  the  title  vest  upon 
the  death  of  the  husband?  The  homestead  act  of  1860  de- 
clares that  the  husband  and  wife  shall  hold  the  homestead 
property  as  joint  tenants;  but  that  provision  is  to  be  read 
in  connection  with  the  fourth  section  of  the  act,  which  pro- 
vides that,  upon  the  death  of  the  husband  or  wife,  the 
homestead  shall  be  set  apart  by  the  probate  court  for  the 
benefit  of  the  survivor  and  his  or  her  legitimate  children. 
Although  they  are  denominated  joint  tenants,  they  are  not 
such  in  the  full  sense  of  the  common  law  definition  of  that 
term.  The  legitimate  children  are  entitled  to  take  an  inter- 
est, upon  the  death  of  either  husband  or  wife.  It  is  un- 
necessary, in  this  case,  to  define  the  nature  of  the  interest 
which  descends  to  the  children;  but  it  is  clear  that  under 
the  fourth  section  of  the  act  of  1860,  they  take  some  interest 
by  inheritance  from  their  deceased  father  or  mother.  The 
homestead  act  of  1862  contains  no  such  provision  as  is  found 
in  section  four  of  the  act  of  1^860.  After  providing  that  the 
husband  and  wife  shall  be  joint  tenants,  it  provides  that, 
on  the  death  of  either,  the  homestead  shall  vest  absolutely 
in  the  survivor.  No  provision  is  made  therein  for  the  in- 
heritance of  any  interest  in  the  homestead  property  by  the 
children  of  the  deceased.  As  the  defendants  (the  children 
of  the  deceased  husband)  took  nothing  by  inheritance, 
unless  the  law  in  force  at  the  time  of  the  decease  of  their 
father  so  provided,  the  question  on  which  the  case  turns  is, 
at  what  time  did  he  die?  It  is  found  that  he  died  in  1862, 
the  precise  time  not  being  stated.  The  order  of  the  probate 
court  was  made  July  7,  1862.  The  homestead  act  of  1862 
was  passed  and  took  effect  May  12,  1862.  It  is  incumbent 
on  the  defendants  alleging  error,  in  other  words,  claiming 
that  they  acquired  interest  in  the  homestead  property  by 
inheritance,  to  show  that  the  deceased  died  before  their 
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right  to  take  by  inheritance  was  cut  off  by  the  passage  of 
the  act  of  May  12,  1862.  This  fact  is  not  shown  by  the 
record."  If  it  is  true,  as  the  court  first  concludes,  as  it 
undoubtedly  is,  that  the  order  of  the  probate  court  setting 
apart  the  homestead  for  the  use  of  the  family  did  not  change 
or  transmit  the  title;  that  the  only  purpose  and  effect  of  the 
order  was  merely  to  relieve  the  property  from  administra- 
tion, it  is  difficult  to  perceive  how  a  provision  in  the  home- 
stead law  requiring  such  .an  order  to  be  made,  could  in  any 
manner  transmit  or  change  the  title.  If  the  final  order, 
when  made,  merely  **sets  the  property  apart  for  whom  it 
may  concern,"  and  *'does  not  in  any  manner  change  the 
title,"  we  fail  to  see  how  the  fourth  section  of  the  homestead 
law  requiring  such  an  order  to  be  made,  can  possibly  be  said 
to  accomplish  more  than  is  effected  by  the  order  itself. 
How  can  it  be  said  that  the  legislature,  by  requiring  the 
probate  court  to  set  apart  the  homestead,  intended  by  that 
provision  in  the  homestead  law,  that  the  legitimate  children 
should  take  some  interest  by  inheritance  from  their  deceased 
father  or  mother,"  when,  before  the  amendment  of  the  law 
in  1860  and  before  its  adoption  in  this  state  in  1865,  the 
courts  had  always  decided,  as  they  have  since,  that  the 
effect  of  the  order  setting  apart  the  homestead  '^for  the 
benefit  of  the  survivor  and  his  or  her  legitimate  children," 
when  made,  did  not  in  any  manner  affect  or  change  the 
title?  How  could  the  legislature,  in  passing  the  homestead 
law,  have  intended  that  any  other  or  greater  effect  should 
be  given  to  the  order  of  the  probate  court  setting  apart  the 
homestead  property,  than  the  courts  had,  at  all  times,  de- 
clared the  effect  to  be? 

Section  4,  to  which  the  court  referred,  only  commanded 
the  doing  of  what  was  already  required  by  section  121  of 
the  probate  act,  the  effect  of  which,  when  done,  was,  as 
before  stated;  and  in  the  Estate  of  WixoMy  35  Cal.  324,  the 
court  held  that  section  121,  as  amended  subsequent  to  the 
amendment  of  the  homestead  law  of  1862,  did  not  direct  or 
regulate  the  course  of  the  title  to  the  homestead,  although 
it  contained  the  words  **for  the  use  of  the  family."  How 
then  could  those  words  regulate  or  affect  the  title  when  used 
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in  section  4  of  the  homestead  law?  We  agree  with  the 
conclusions  first  arrived  at  in  Blch  v.  Tiibbs,  and  by  reason 
of  such  agreement,  we  are  compelled  to  conclude  that  sec- 
tion 4  of  the  homestead  law  does  not  in  any  manner  limit  or 
modify  the  provision  of  the  first  section,  that  the  **  hus- 
band and  wife  shall  be  deemed  to  hold  said  homestead  as 
joint  tenants,"  so  as  to  entitle  a  legitimate  child  to  take  any 
interest  in  such  property  upon  the  death  of  the  father,  in 
the  sense  intimated  in  that  opinion. 

We  find  nothing  in  section  4  which  indicates  an  intention 
to  transmit  to  the  children,  any  portion  of  the  title  to  a 
homestead  appropriated  and  selected  according  to  that 
statute.  Every  act  done  to  preserve  the  homestead  is  ''for 
the  benefit"  of  the  children  as  well  as  the  parents,  both  be- 
fore and  after  the  death  of  the  father  or  mother.  While 
the  parents  are  living,  and  when  the  title  is  undoubtedly  in 
them,  the  property  is  exempted  from  forced  sale  as  much 
for  the  benefit  of  the  minor  children  as  it  is  for  the  father 
or  mother;  and  when  the  father  dies  it  is  still  exempted, 
and  is  kept  from  administration  for  their  benefit,  as  well  as 
the  mother's,  because  during  their  minority  it  is  the  pa- 
rents' duty  to  provide  them  with  a  home,  and  the  law  pre- 
sumes they  will  share  its  blessings  with  her.  In  our  opin- 
ion, the  privilege  of  sharing  the  homestead  with  the 
survivor,  so  long  as  it  is  retained  as  such,  is  the  benefit 
intended  to  be  secured  to  the  children.  If  it  is  true  that  the 
benefit  referred  to  is  the  right  of  the  children,  upon  the 
death  of  the  father,  to  take  and  use  in  their  own  name  and 
as  their  own  property,  one  half  of  the  homestead  premises, 
then  the  grand  object  of  the  law  is  defeated;  then  the 
children  can  convey  their  interest  to  a  stranger,  and  thus 
destroy  the  home,  not  only  as  to  themselves,  but  the  sur- 
vivor also.  Such  a  result  could  not  have  been  intended. 
And,  too,  if  one  half  vests  in  the  children,  subject  only  to 
the  right  of  the  survivor  to  enjoy  the  whole  as  a  homestead, 
then  the  estate  is  no  more  valuable  to  the  latter  than  it  was 
under  the  old  law.  Yet,  in  Barber  v.  Babels  36  Cal.  18,  the 
court  says:     "  The  express  provision  that  the  husband  and 

wife  shall  be  deemed  to  hold  said  homestead  as  joint  ten- 
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ants,  certainly  means  that  they  shall  hold  some  estate  or  in- 
terest as  to  the  homestead  different  from  that  held  before; 
that  the  estate  or  interest  in  the  homestead  shall  be  joint, 
and  that  the  wife  at  least  shall  have  a  more  distinct,  specific, 
individual,  available,  indestructible  and  valuable  interest  or 
right  than  she  held  before ;  otherwise  the  provision  is  with- 
out meaning  and  without  consequence.     Aside  from  the 
terms  of  the  act,  the  circumstances  under  which  it  was 
passed  show  that  the  object  indicated  was  intended  to  he 
accomplished.     Under  the  act  of  1851,  in  a  series  of  decis- 
ions prior  to  1859,  the  courts  held  that  there  was  in  the 
homestead,  *  a  sort  of  joint  tenancy  with  the  right  of  surviv- 
orship, at  least  as  between  husband  and  wife,'  which  could 
not  be  altered  or  destroyed  except  by  the  concurrence  of 
both,  in  the  manner  provided  by  law.     This  seems  to  have 
become  the  settled  construction  of  the  act,  and  was  in  no 
way  interfered  with  by  the  legislative  department  of  the 
government.     It  must  therefore  be  supposed  to  have  been 
satisfactory  to  the  people;  but  at  the  October  term,  1859, 
our  predecessors  felt  called  upon  to  overrule  the  prior  se- 
ries of  decisions  and  adopt  different  views.     (Gee  v.  Moore^ 
14  Cal.  472.)     The  very  next  legislature,  however,  passed 
the  act  of  1860,  and  thereby  promptly  sanctioned,  by  ex- 
press legislative  action,  the  views  which  at  first  prevailed, 
but  provided  a  more  ready  and  satisfactory  mode  of  im- 
pressing the  land  with  the  homestead  character,  and  mak- 
ing it  a  matter  of  public  record,  so  that  none  could  be 
misled  as  to  the  existence  and  extent  of  the  homestead  right. 
*¥:¥:*    rpjjQ  j^^^  doubtlcss,  goes  bcyoud  the  express 
injunction  of  the  constitution  upon  the  subject  of  protecting 
the  homestead.     The  policy,  however,  was  adopted  by  the 
legislature,  at  an  early  day,  and  has  been  rigidly  adhered 
to  in  every  amendment  made  during  seventeen  years.     The 
prompt  interference  of  the  legislature,  and  restoration,  sub- 
stantially, of  the  law  as  first  announced  by  the  courts  upon 
the  reversal  of  said  decisions  made,  shows  that  it  had  the 
approval  of  the  people." 

The  case  of  the  Estate  of  Wixom,  35  Cal.  324,  decided  in 
1868,  is  also  referred  to  by  counsel  for  appellants  as  sus- 
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tainiDg  their  theory.  Let  us  see.  The  case  was  this:  Wix- 
om  and  wife,  residing  upon  the  property  in  question,  filed 
upon  it  a  declaration  of  homestead  in  1861.  Wixom  after- 
wards died,  and  in  1867,  his  wife  petitioned  the  probate 
court  to  set  apart  the  homestead  to  her  use.  At  that  time 
the  widow  was  living  on  the  property,  two  of  her  children, 
minors,  being  with  her.  The  court  refused  to  grant  the 
widow's  petition,  holding  that  there  were  minor  heirs  who 
were  entitled  to  share  the  homestead  with  her.  The  su- 
preme court  reversed  the  order  denying  the  petition,  on  the 
ground  that  under  the  homestead  act  of  1862,  then  in  force, 
the  property  vested  in  the  widow,  upon  the  death  of  her 
husband.  After  referring  to  the  homestead  and  probate 
acts  of  1851,  the  court  says:  **A  radical  change,  however, 
has  been  made  in  the  homestead  act,  which  now  provides 
that,  upon  the  death  of  either  husband  or  wife,  the  home- 
stead property  shall  vest  absolutely  in  the  survivor,  subject 
only  to  such  debts  or  liabilities  as  were  a  legal  charge  upon 
it  at  the  time  of  the  death  of  such  husband  or  wife.  This 
change  was  made  in  1862.  To  have  maintained  entire  con- 
sistency, the  one  hundred  and  twenty-first  and  one  hun- 
dred and  twenty-fifth  sections  of  the  probate  act  (cor- 
responding with  sections  123  and  127  of  our  probate 
statute)  should  have  been  amended  in  like  manner."  *  * 
*  *  It  is  claimed  the  language  quoted  shows  that,  in  the 
opinion  of  the  court,  the  change  in  the  homestead  law  of 
that  state,  making  the  husband  and  wife  joint  tenants  with 
the  right  of  survivorship,  was  not  wrought  until  1862.  We 
do  not  think  so. 

It  will  be  noticed  that  it  was  a  matter  of  no  consequence 
when  the  change  took  place,  if  it  was  subsequent  to  the  date 
of  the  probate  law,  and  the  statute  embodying  the  change 
was  in  force  at  the  time  of  Wixom's  death;  both  of  which 
facts  were  true  as  to  the  law  of  1862.  The  statute  of  1860 
was  not  in  force  at  either  date,  and  could  not  aflfect  the  case. 
The  court  therefore,  naturally  and  necessarily,  referred  to 
tlie  existing  statute  as  the  controlling  law.  The  statute  of 
1860  was  a  dead  letter,  and  it  would  have  been  strange,  in- 
deed, if  the  court  had  mentioned  that,  which  did  not  affect 
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the  case,  instead  of  the  one  in  force,  which  controlled  the 
decision.  Notice  the  language :  *'  A  radical  change, 
however,  has  been  made  in  the  homestead  act  (that  is, 
since  1851)  which  now  provides  (statute  of  1862)  that  upon 
the  death  of  either  husband  or  wife  the  homestead  prop- 
erty shall  vest  absolutely  in  the  survivor.  *  *  * 
This  change  was  made  in  1862."  The  court  intended  to 
say  that  the  statute,  the  provisions  of  which  were  stated, 
was  enacted  in  1862.  It  did  not  intend  to  say  that,  until 
1862,  the  homestead  was  not  held  by  the  husband  and 
wife  in  joint  tenancy. 

Our  opinion  is,  that  upon  the  death  of  their  father, 
plaintiffs  did  not  inherit  one  half  or  any  portion  of  the 
homestead  described  in  the  declaration,  and  that,  as  to  such 
property  the  complaint  does  not  state  a  cause  of  action,  re- 
gardless of  section  127  of  the  probate  law,  the  homestead 
statute  being  the  last  expressed  will  of  the  legislature. 
{Estate  of  Wiocom,  supra.) 

But  the  south  twenty-five  feet  of  lots  3  and  4,  in  block 
18,  described  in  the  complaint,  were  not  included  in  the 
declaration,  and  a  joint  tenancy  therein  was  not  created  be- 
tween plaintiffs'  father  and  mother  under  the  first  section  of 
the  homestead  law.  {McQuade  v.  Whalley,  supra;  C.  L., 
sec.  186.) 

It  was  set  apart  by  order  of  the  district  court  for  the  ben- 
efit of  the  widow  and  children,  but,  as  we  have  seen,  such 
order  did  not  change  or  transmit  the  title.  Its  only  object 
and  effect  was  to  relieve  it  from  payment  of  the  general 
debts  contracted  by  the  husband  during  his  life-time,  aud 
from  debts  accruing  in  the  course  of  administration.  (Bich 
V.  TuhbSy  supra;  Estate  of  David  Walley,  11  Nev.  264-5.) 
Under  the  eleventh  section  of  the  statute  defining  the  rights 
of  husband  and  wife,  which  was  in  force  at  the  time  of  the 
death  of  T.  G.  Smith  (Stat.  164-5,  p.  240),  if  this  was  com- 
mon property,  one  half  vested  in  Harriet  M.  Smith  and  the 
other  half  in  plaintiffs,  who  were  tenants  in  common  therein 
with  their  mother.  (Broad  v.  Broad,  40  Cal.  496;  Broad  x, 
Murray,  44  Id.  228.)  True,  they  took  their  inherited  in- 
terest subject  to  the  mother's  rights  therein,  whatever  thej 
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were,  after  the  order  of  the  court  setting  it  apart  was  made; 
but  the  title  to  one  half  was  in  them,  as  well  as  the  right  of 
entry  and  possession,   at  least  during  their  minority,   and 
while  it  was  used  as  a  homestead;  and  if  for  any  reason  the 
homestead  claim  was  abandoned,  or  ceased  to  exist,   **the 
right  of  plaintiffs  became  absolute,  and  entitled  them  to  the 
immediate   possession  of  their  undivided  interest  in  the 
property.''     {Johnston  v.  Bush,  49  Cal.  201.)     If,  then,  this 
was   common  property — and    such  is  the  presumption — 
plaintiffs,  being  minors,  had  both  title  and  right  of  posses- 
sion, as  to  one  half  of  the  same.     Counsel  for  respondents 
claim  that  it  was  not  common  property,  for  the  reason  that 
section  11,  above  referred  to,  provided  that  in  case  of  the 
death  of  the  husband,  the  entire  common  property  should  be 
equally  subject  to  his  debts,  the  family  allowance,  and  the 
expences  of  administration;  that  the  homestead  cannot  be 
made  subject  to  such  expenses,  and  consequently,  that  it 
was  not  common  property.     It  was  decided  by  this  court, 
in  the  case  of  the  Estate  of  Walley,  supra,  that  the  homestead 
law  of  1865  did  not  repeal  the  sections  of  the  probate  law 
providing  for  setting  a^art  the  homestead.  The  latter,  then, 
must  be  construed,  in  this  case,  with  the  homestead  statute, 
and  the  statute  defining  the  rights  of  husband  and  wife,  in 
force  at  the  time  of  the  death  of  plaintiff's  father.     (Statute 
1864-5,  p.  239.)     A  homestead  selected  and  declared  upon 
according  to  the  requirements  of  the  existing  statute  is  not 
common  property,  in  the  sense  intended  in  the  statute  de- 
fining the  rights  of  husbands  and  wives,  and  cannot  be  sub- 
jected to  administration  {Estate  of  Tompkins,  12  Cal.  124) ; 
but  a  homestead  not  so  selected  can  be  so  used,  unless  it  is 
set  apart  by  the  court,  because  it  is  common  property  after 
the  death  of  the  father,  if  it  was  such  before.     In  case  of  a 
homestead  that  has  been  set  apart  merely  by  order  of  the 
court,  the  general  provision  of  section  11  of  the  statute  de- 
fining the  rights  of  husbands  and  wives,  above  referred  to, 
which  provided  that  the  entire  common  property  should  be 
subject  to  the  husband's  debts,  in  case  of  his  death,  is  con- 
trolled by  the  provision  of  the  probate  law,  which  declares 
that  the  homestead  shall  be  set  apart  by  the  court  and  re- 
lieved from  administration.     {People  v.  Wells,  11  Cal.  329.) 
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This  portion  of  the  premises  described  in  the  complaint 
having  been  common  property,  an  undivided  one  half,  upon 
the  death  of  the  father,  vested  in  plaintiffs,  who  then  held 
the  same  as  tenants  in  common  with  their  mother,  as  before 
stated.  At  the  time  the  action  was  commenced  plaintiffs 
had  the  right  of  possession  as  against  defendants.  (John- 
ston V.  Bushy  supra.) 

We  think,  also,  that  upon  the  facts  stated  in  the  complaint 
plaintiffs  would  be  entitled  to  judgment  for  possession  of 
their  half  of  the  same,  without  making  their  mother  one  of 
the  parties  plaintiff.  {Vpdegraffy.  Traslcy  18  Cal.  458;  0. 
L.,  1077.) 

Should  it  be  necessary,  upon  the  filing  of  an  answer,  or 
at  any  time  during  the  progress  of  the  trial,  to  bring  in  the 
mother,  the  court  has  full  power  to  so  order.  At  present 
we  cannot  say  that,  as  to  this  property,  she  is  a  necessary 
party. 

The  judgment  is  reversed  and  the  cause  remanded.  The 
district  court  will  enter  an  order  overruling  defendants'  de- 
murrer, with  leave  to  file  answer. 

Beatty,  J.,  dissenting: 

I  concur  in  so  much  of  the  opinion  of  the  court  as  holds 
that  the  plaintiffs  inherited  an  interest  in  that  portion  of  the 
demanded  premises  which  was  not  included  in  the  declara- 
tion of  homestead,  and  I  concur  in  the  conclusion  that  the 
judgment  of  the  district  court  should  be  reversed.  But 
upon  the  more  important  question  which  is  so  largely  dis- 
cussed by  Justice  Leonard,  I  dissent  from  the  views  of  my 
associates. 

In  my  opinion,  our  homestead  law  of  1865,  considered 
without  reference  to  the  circumstances  under  which  it  was 
borrowed  from  the  state  of  California,  does  not  sustain  the 
construction  which  is  placed  upon  it.  The  first  section,  it 
is  true,  provides  that  the  homestead  shall  be  held  by  the 
husband  and  wife  as  joint  tenants,  and  if  that  section  stood 
alone  there  would  be  no  reason  to  suppose  that  the  legisla- 
ture meant  anything  different  from  what  they  said,  though 
even  then  it  would  not  necessarily  follow  that  the  right  of 
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survivorship  incident  to  an  estate  in  joint  tenancy  would 
attach  to  the  fee.  On  the  contrary,  if  section  4  was  out  of 
the  act,  it  might  reasonably  be  held  that  the  right  of  sur- 
vivorship attached  only  to  the  homestead  as  such,  and  that 
whenever  it  ceased  to  be  a  homestead,  the  estate  would 
descend  to  the  heirs  of  the  person  or  persons  who  owned  it 
at  the  time  it  was  declared  upon.  But  the  provisions  of 
section  4  must  be  considered  together  with  those  of  the  first 
section;  and  they  are  not  only  useless,  they  are  positively 
repugnant,  upon  the  supposition  that  the  homestead  is  held 
by  husband  and  wife  in  strict  joint  tenancy.  I  prefer  to 
give  their  full  force  and  effect  to  the  specific  provisions  of 
section  4  rather  than  to  the  technical  words  **  joint  tenants" 
in  section  1.  Every  member  of  the  legislature  knows  what 
ho  means  when  he  gives  particular  directions  that  property 
shall  be  set  apart  for  the  use  of  the  widow  and  children  of  a 
deceased  person,  but  how  many  know  the  meaning  of  joint 
tenancy? 

If  the  circumstances  under  which  our  homestead  law  was 
adopted  are  considered,  I  think  that,  far  from  weakening, 
they  add  very  greatly  to  the  force  of  these  conclusions. 
There  is  no  room  for  doubt  that  the  occasion  for  enacting  a 
new  homestead  law  in  1865  was  the  requirement  of  the  con- 
stitution then  newly  adopted  (art.  iv,  sec.  30)  that  laws 
should  be  passed  providing  for  the  recording  of  homesteads 
in  the  counties  wherein  they  were  situated.  In  compliance 
with  this  injunction  of  the  constitution  the  California  law  of 
1860  was  copied.  An  attempt  is  made  in  the  opinion  of 
the  court  to  show  that  when  we  borrowed  the  California  act 
it  had  already  received  the  construction  here  placed  upon 
it,  but  I  think  the  California  decisions  referred  to  by  the 
court  may  be  safely  challenged  to  show  that  not  only  had 
the  act  of  1860  never  been  so  construed  before  we  adopted 
it,  but  it  has  never  been  so  construed  to  this  day.  On  the 
contrary  it  has  been  construed  otherwise.  The  expression 
let  fall  by  Judge  Crocker  in  the  case  in  23  Cal.  {Estate  of 
James),  was  as  loose  a  dictum  as  can  be  found  in  the  re- 
ports of  that  state,  upon  a  point  the  decision  of  which  was 
expressly  avoided,  and  has  never  been  referred  to  in  any 
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subsequent  opiDion  of  their  supreme  pourt  as  having  the 
semblance  of  authority.  A  dictum  which  receives  no  con- 
sideration whatever  in  the  court  where  it  is  uttered  cer- 
tainly does  not  grow  into  authority  when  transported  into 
another  state. 

Much  more  importance,  I  think,  is  attributable  to  the 
fact  that  when  we  adopted  our  homestead  law  and  resorted 
to  California  for  a  model,  we  had  their  act  of  1860  as  orig- 
inally adopted  and  as  amended  in  1862  to  choose  between. 
The  language  of  the  amendment  of  1862  is  quoted  in  the 
foregoing  opinion,  and  no  one  can  doubt  that  it  was  in- 
tended to  add  the  incident  of  survivorship  to  the  estate 
created  by  the  act  of  1860.  We  chose  the  act  of  1860  and 
rejected  the  act  of  1862.  The  inference  is  that  we  did  not 
desire  the  law  of  1862. 

The  California  cases   involving  a  construction  of  their 
various  homestead  laws  are  extensively  quoted  in  the  opinion 
of  the  court,  and  an  attempt  is  made  to  show  that  they  sus- 
tain its  conclusions;  but  those  who  may  have  the  curiosity 
to  examine  the  cases  in  the  reports  will  find,  if  I  am  not 
mistaken,  that  they  are  all  consistent  with  the  conclusion 
that  it  was  not  until  the  act  of  1862  that  the  right  of  surviv- 
orship attached  to  the  homestead.     The  very  opinion  of 
Judge  Sawyer  from  which  such  extensive  quotations  are 
made  (see  Barber  v.  Babel,  36  Cal.  at  page  17)  says:  **And 
since  the  amendment  of  1862  the  right  of  survivorship,  the 
grand  incident  of  joint  tenancy  is  added,"  showing  plainly 
that  he  did  not  mean  what  it  is  assumed  he  meant  by  other 
portions  of  his  opinion.     It  is  not  worth  while,  however,  to 
pursue  this  subject,  as  my  only  desire  is  to  record  my  dis- 
sent from  a  decision  which,  henceforth,  becomes  a  rule  of 
property  in  this  state  and  involves  the  consequence  of  dis- 
inheriting a  man^s  children  in  favor  of  those  of  another. 
In  my  opinion  this  is  a  much  more  serious  consequence 
than  those  which  are  depicted  in  the  opinion  of  the  court; 
and  those  consequences  by  no  means  follow  from  my  con- 
struction of  the  law.     There  is  no  difficulty  in  holding  that 
a  child  may  inherit  an  interest  in  the  homestead  from  its 
deceased  parent  without  being  driven  to  the  conclusion  that 
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it  could  thereby  destroy  the  homestead.  Its  interest  would 
remain  in  abeyance,  while  the  property  retained  the  char- 
acter of  a  homestead,  and  until  the  death  of  the  survivor  of 
its  parents,  but  could  then  be  asserted  and  enforced. 

RESPONSE   TO   PETITION   FOR   REHEARING. 

By  the  Court,  Leonard,  J. : 

We  are  asked  by  appellants  to  grant  a  rehearing  in  this 
case,  mainly  upon  the  ground  stated  in  ihe  petition,  that  if 
the  legislature  contemplated  that  the  husband  and  wife 
should  hold  the  homestead  strictly  as  joint  tenants,  it 
necessarily  follows  that  either  tenant  may  convey  his  or  her 
interest  to  a  co-tenant  or  even  to  a  stranger,  and  thus  de- 
stroy the  homestead.  We  do  not  think  that  under  the  con- 
stitution and  statute,  a  homestead  is  held  by  the  husband 
and  wife  strictly  as  joint  tenants.  The  constitution  pro- 
vides that  '*  a  homestead  *  *  *  shall  not  be  alienated 
without  the  joint  consent  of  husband  and  wife,  when  that 
relation  exists;"  and  by  statute  it  is  enacted  that  homestead 
property  shall  not  be  deemed  to  be  abandoned  without  a 
declaration  thereof  in  writing,  signed  and  acknowledged  by 
both  husband  and  wife  according  to  law.  But  we  do  think 
the  husband  and  wife  hold  the  homestead  as  joint  tenants, 
except  so  far  as  the  usual  rights  of  such  tenants  have  been 
limited  or  modified  by  the  constitution  and  the  statutes. 
In  the  opinion  of  the  court  filed  in  this  case,  we  had  no  oc- 
casion to  consider  whether  any  other  elements  of  a  strict 
joint  tenancy  than  that  of  survivorship  were  or  were  not 
retained  by  the  statute.  We  said:  **If  there  is  nothing  in 
other  sections  plainly  indicating  that  the  legislature  did  not 
intend  what  is  definitely  and  prominently  stated  in  the  first 
section,  upon  the  question  of  survivorship,  *  the  great  dis- 
tinctive characteristic  of  joint  tenancy,'  it  seems  to  us  there 
is  little  room  for  construction,  and  we  must  uphold  the  stat- 
ute as  it  is  written."  The  power  of  alienation  by  either 
husband  or  wife,  without  the  consent  and  joint  act  of  the 
other,  solemnly  evidenced  by  deed  duly  acknowledged,  is 
prohibited  by  the  constitution  and  statute;    but  there  is 
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nothing  in  either  indicating  an  intention  of  abridging  the 
usual  rights  of  joint  tenants  as  to  survivorship. 

We  do  not  deem  it  necessary  to  do  more  than  to  refer  to 
the  opinion  filed  in  answer  to  the  other  grounds  urged  in 
support  of  appellants'  petition.  To  our  minds  the  statute 
is  plain,  and  the  intention  of  the  legislature  unmistakable. 
If  the  policy  of  the  present  law  is  unsatisfactory  to  the  peo- 
ple, a  change  must  be  wrought  by  legislative  action. 

Rehearing  denied. 

Beatty,  J.  dissenting: 
I  dissent. 


[No.  897.] 

HENRY  SCHAFER,  Respondent,  v.  GILMER  &  SAIIS- 

BURY,  Appellants. 

Instructions — Pleadings — Evidence. — The  instructions  given  by  the  court 
must  be  considered  with  reference  to  the  pleadings  and  the  evidence. 
The  court  is  not  required  to  instruct  the  jury  upon  any  question  not 
raised  by  the  pleadings  nor  authorized  by  the  evidence. 

Stage  Proprietors — Liability  for  Injuries  Received  by  PASSENGERa— 
Proprietors  of  stage-coaches  are  liable  for  any  injury  that  a  passenger 
may  receive  on  account  of  their  negligence  to  furnish  prudent,  skillful 
and  sober  drivers. 

Idem — Duty  of  the  Jury. — It  is  the  duty  of  the  jury  to  determine  the  na- 
ture and  extent  of  the  injuries  received  by  the  plaintiff  as  a  passenger 
upon  defendants'  stage-coach,  and  to  consider  such  injuries  in  making  up 
their  verdict. 

Perjury  of  Witness — Instructions. — During  the  trial  the  court  asked 
Wadleigh,  the  driver  of  the  stage,  this  question:  "Did  the  stage  tip  over 
that  day  between  Robinson  and  Cherry  creek?"  Wadleigh  answered: 
**I  swear  positively  that  it  did  not."  To  the  same  question  Schafer,  the 
plaintiff,  answered:  "Yes,  sir;  I  am  positive  it  did."  The  court,  of  its 
own  motion,  instructed  the  jury  as  follows:  **In  this  case  there  is  plain 
perjury  on  one  side  or  the  other.  Either  the  plaintiff,  Henry  Schafer, 
committed  perjury  or  the  witness  Wadleigh,  and  on  one  or  the  other  of 
them  ought  to  be  in  the  penitentiary,  instead  of  being  in  this  court- 
room:"    Heldf  not  erroneous. 

Damages,  when  not  Excessive.— The  plaintiff  claimed  that,  by  the  upset- 
ting of  defendants'  stage-coach,  he  was  so  badly  injured  as  to  produce 
pneumonia,  and  that  the  disease  of  his  lungs,  arising  from  such  iu juries, 
had  become  incurable.  Upon  this  question  there  was  a  direct  conflict  of 
evidence:  Held,  that  if  the  jury  believed  the  testimony  offered  upon  the 
part  of  plaintiff  to  be  true,  a  verdict  in  his  favor  of  five  thousand  dollars 
was  not  excessive. 
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Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  eighth  instruction  referred  to  in  the  opinion  of  the 
court  reads  as  follows:  **If  you  find  that  the  plaintiff  took 
passage  on  the  stage  of  the  defendants  to  be  transported 
from  Cherry  creek  to  Robinson,  and  while  on  the  road  the 
driver  of  the  coach  became  so  intoxicated  as  to  incapacitate 
him  for  driving,  and  an  accident  occurred  by  which  plaintiflf 
was  injured,  the  defendants  are  liable-  for  the  injury,  no 
matter  who  was  driving.  It  is  not  the  law  that  a  sober 
passenger  is  compelled  to  drive  a  stage-coach  for  a  drunken 
driver,  and  then  take  all  the  perils  of  the  trip." 

The  sixth  instruction  asked  by  defendant  read  as  follows: 
"Tou  are  instructed  that  no  mere  probability  that  the 
plaintiff's  injuries  were  caused  by  the  upsetting  of  defend- 
ants' stage  will  justify  you  in  giving  him  a  verdict."  The 
court  added:  "But  if  you  are  satisfied,  from  the  evidence, 
that  the  plaintiflf  did  receive  such  injuries,  then  you  are 
justified  in  taking  such  injuries  into  consideration  in  making 
up  your  yerdict." 

Dr.  Owen,  a  witness  upon  the  part  of  the  defendant,  in 
giving  evidence  as  to  whether  the  disease  of  plaintiflf's  lungs 
arose  from  natural  causes  or  from  external  wounds,  testified 
as  follows:  **I  am  a  physician  and  surgeon;  a  regular  grad- 
uate of  a  medical  college;  have  been  engaged  in  such  prac- 
tice over  thirty  years.  I  have  examined  the  plaintiflf  several 
times;  he  is  suflfering  from  inflammation  of  the  left  lung, 
and  the  right  lung  is  slightly  affected.  I  have  heard  most 
of  the  evidence  in  this  case;  from  all  the  evidence  I  have 
heard,  and  I  heard  all  of  Schafer's  and  most  of  Eockman's, 
from  my  examination  of  plaintiff,  and  also  judging  from  my 
medical  experience,  I  consider  that  the  disease  from  which 
plaintiff  is  now  suffering  was  produced  by  pneumonia,  and 
that  the  pneumonia  was  produced  by  natural  causes.  I  find 
the  lungs  diseased,  the  respiratory  murmur  is  enfeebled;  I 
noticed  a  marked  change  in  the  lungs  on  different  examina- 
tions; I  think  that  the  dullness  of  sound  was  caused  by  the 
thickening  or  consolidation  of  the  lung;  I  should  think,  on 


332  ScHAFEB  V.  Gilmer.       [Sup.  Ct. 


Statement  of  Facts. 


account  of  the  number  of  cases,  that  the  pneumonia  arose 
from  natural  causes;  I  should  think  the  chances  are  largely 
in  favor  of  idiopathic  causes;  I  do  not  deny  that  it  might  have 
arisen  from  traumatic  causes.  It  might  be  twelve,  twenty- 
four  or  forty-eight  hours  before  a  man  would  complain,  or 
rather  when  pneumonia  would  set  in  when  arising  from 
traumatic  causes.  The  pain  would  result  immediately. 
If  a  person  had  taken  baths  for  a  number  of  days  at 
warm  springs  such  as  those  at  Cherry  Creek  are  described 
to  be  by  witnesses  in  this  case,  such  baths  would  weaken 
the  system  and  open  the  pores  of  the  skin;  then  if  a  person 
should  take  a  tiresome  trip  on  a  stage  such  as  that  from 
Cherry  Creek  to  Ward  is  known  to  be,  and  that  also  in  cold 
weather,  the  condition  of  the  person  when  starting  on  the 
trip,  the  fatigue  of  the  trip  and  the  inhalation  of  cold  air, 
would  be  much  more  likely  to  produce  pneumonia  than 
such  injuries  plaintiflf  claims  to  have  received  from  the 
overthrowing  of  the  stage  would  be  to  produce  such  disease. 
Surface  wounds  must  be  very  severe  to  produce  pneumonia. 
It  is  very  seldom  that  pneumonia  is  produced  by  other  than 
natural  causes.  In  all  my  practice  I  have  never  seen  a  well- 
defined  case  of  pneumonia  arising  from  other  than  natural 
causes;  the  fact  that  plaintiflf  has  been  suffering  from  rheu- 
matic diseases,  been  taking  baths  in  the  warm  springs  and 
riding  long  distances  in  cold  weather,  are  sufficient  of  them- 
selves to  account  for  the  disease  of  plaintiff.  In  my  judg- 
ment, the  disease  of  plaintiff  is  clearly  traceable  to  natural 
causes,  and  not  to  external  wounds.  I  have  never  yet  seen 
a  case  of  pneumonia  arising  from  external  wounds." 

Dr.  Chamblin  and  Dr.  Bishop  testified  on  behalf  of 
defendant  to  the  same  effect. 

Dr.  Rockman,  on  behalf  of  plaintiff,  testified  as  follows: 
"I  am  a  practicing  physician  and  surgeon;  have  been  for 
at  least  sixteen  years  in  average  practice;  I  belong  to  the 
allopathic  or  old  school;  I  have  been  educated  in  Europe 
and  America;  I  know  the  plaintiff;  first  knew  him  in  the 
latter  part  of  December  last  year;  he  called  upon  me  for 
treatment;  he  complained  of  his  side  and  back,  which  he 
claimed  had  been  hurt  from  an  injury  caused  by  the  up- 
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setting  of  a  stage;  I  gave  him  a  hyperdermic  injection,  think- 
ing his  muscles  were  affected;  the  next  day  he  came  again 
and  complained  of  great  pain,  and  I  gave  him  another  in- 
jection; he  came  again  in  the  evening,  and  I  gave  him 
another;  the  third  day  he  had  a  severe  attack  of  hiccough, 
so  severe  that  I  had  to  give  him  chloroform  to  stop  it;  I 
then  told  him  to  go  home,  that  I  would  be  around  to  exam- 
ine him;  he  was  very  weak,  and  slept  on  the  sofa  in  my 
office  for  the  space  of  four  or  five  hours  that  day;  on  the 
next  morning  I  went  to  visit  him,  and  made  an  examination 
of  his  lungs,  and  found  that  he  had  inflammation  of  the 
lungs,  and  I  treated  him  for  that;  inflammation  developed 
in  the  usual  way  until  the  sixth  or  seventh  day  after  I  first 
treated  him,  and  then  he  expectorated  a  gangrenous  mass, 
with  clotted  blood,  decomposed;  he  had  gangrene  of  the 
left  lung;  I  treated  him  for  about  a  month,  and  then  advised 
him  to  go  to  San  Francisco;  when  I  examined  him  he  had 
several  bruises  on  the  back  and  chest;  there  are  different 
causes  which  produce  inflammation  of  the  lungs;  any  injury, 
if  severe  enough,  will  produce  pneumonia;  from  his  state- 
ment to  me  of  his  having  received  an  injury,  I  took  it  that 
the  inflammation  of  the  lungs  arose  from  that  cause;  the 
clotted  blood  showed  that  it  had  been  some  time  in  the 
lung;  he  coughed  at  the  time  he  expectorated  the  blood; 
the  extraneous  matter  in  the  lung  caused  the  coughing;  he 
continued  expectorating  blood  pretty  much  every  day,  at 
first,  a  good  deal,  and  after  a  little  while  it  ceased  some- 
what; I  have  examined  him  lately;  his  left  lung  is  consoli- 
dated, and  there  is  a  small  cavity  between  the  second  and 
fourth  ribs;  he  spits  blood  now;  some  of  the  blood  was 
black,  of  a  rusty  color,  and  some  fresh  blood;  the  right 
lung  was  somewhat  affected;  now  I  think  there  is  apleuretic 
effusion  of  the  right  lung;  at  the  time  I  treated  him  first, 
the  left  lung  alone  was  affected;  I  think  the  pleureticeSnsion 
of  the  right  lung  has  been  caused  by  the  inflammation  of 
the  left  lung,  through  sympathy;  as  soon  as  the  blood  ex- 
udes from  the  lungs  it  coagulates;  hemorrhage  often  arises 
from  various  causes;  the  left  lung  is  pretty  well  condensed, 
but  it  performs  some  slight  functions  yet."  The  conclusion 
of  his  testimony  is  stated  in  the  opinion. 
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A.  M.  Eillhouse,  for  Appellant. 

I.  A  plaihtiflf  must  plead  and  prove  that  he  was  at  the 
time  of  the  alleged  accident  without  fault.  (Button  v.  Hud- 
son River  R,  R.  Co.,  18  N.  T.  248;  Butterfield  y ,  Forester,  11 
East.  60;  Lynch  v.  Nurdin,  1  Ad.  &  El.  35;  Glayards  v. 
Detldchy  12  Id.  439  and  447;  Gough  v.  Bryan,  2  Mees.  & 
Wei.  773;  Bridge  v.  Grand  Junction  R.  R.  Co.,  3  Mees.  & 
Wei.  247-8;  Martin  v.  G.  N.  R.  Co.,  30  Eng.  Law  and 
Eq.  E.  473;  Rathbun  v.  Payne,  19  Wend.  399;  Bush  v. 
Brainard,  1  Cow.  78;  Harlfield  v.  Roper,  21  Wend.  615; 
Adams  v.  Carlile,  21  Pick.  146;  Gahagan  v.  B.  &  L.  B. 
Co.,  1  Allen,  187.) 

II.  Plaintifif's  instructions  Nos.  1,  3,  4,  5  and  7  each  say 
that:  *'If  plaintiff  was  injured  through  the  carelessness, 
etc.,  of  defendants  or  their  driver,  that  plaintiff  must  re- 
cover." The  question  of  contributory  negligence  is  in  each 
instruction  absolutely  ignored.  This  was  erroneous.  (WiMs 
V.  Hudson  River  R.  R.,  24  N.  T.  430;  Spencer  v.  V.  &  S.  B. 
Co.,  5  Barb.  337;  Fox  v.  Town  of  Glastenburg,  29  Conn. 
209;  Murphy  v.  Deane,  101  Mass.  455;  Sherman  &  Redfield 
on  Negligence,  28,  and  cases  cited.) 

III.  Plaintifif's  instruction  No.  8  not  only  ignores  all 
questions  of  contributory  negligence,  but  assumes  as  a  fact 
that  plaintifif  was  compelled  to  drive.  It  tells  the  jury  that 
if  an  accident  occurred  while  defendant's  driver  was  drunk, 
that  independent  of  everything  else  entitles  plaintifif  to  re- 
cover.    This  instruction  is  entirely  erroneous. 

IV.  If  a  passenger  upon  a  stage-coach  takes  the  lines  and 
drives  the  team  for  a  drunken  driver,  that  is  contributory 
negligence.  As  soon  as  a  passenger  takes  the  reins  and  as- 
sumes to  drive  for  the  carrier  he  becomes  a  servant  of  the 
carrier,  and  is  subject  to  all  the  rules  of  law  applicable  to 
cases  when  a  servant  in  the  employ  of  his  master  receives 
an  injury.  (Wood's  Law  of  Master  and  Servant,  678,  997; 
Degg  v.  Midland  R.,  1  Hurlstone  &  Norman,  773;  Potter  v. 
Faulkner,  3  L.  J.  Q.  B.  30  Exch.,  5  L.  T.  455;  Warburtony. 
Tlie  Great  Western  R.,  L.  E.  2  Exch.  30-36,  L.  J.  Ex.  9; 
S.  &  B.  on  Negligence,  109. 
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V.  The  court  erred  in  refusing  to  give  the  sixth  instruc- 
tion as  asked  by  defendant,  and  in  modifying  the  same  so 
as  to  destroy  its  force  and  effect  as  a  correct  principle  of 
law.  {Gerhauser  v.  N,  B.  &  M.  Ins.  Co,y  6  Nev.  15;  Under- 
hilly.  N.  Y.  &  E.  B.  B.  Co.,  21  Barb.  489;  Gale  v.  Wells, 
12  Barb.  84.) 

VI.  The  court  erred  in  its  oral  charge  to  the  jury.  The 
jury  was  sworn  to  try  only  the  issues  made  in  the  present 
action,  not  to  pass  upon  questions  of  perjury.  A  jury 
should  always  be  instructed  to  reconcile  all  the  testimony, 
if  possible,  that  no  one  will  be  by  their  verdict  accused  of 
perjury.  This  charge  was  not  only  calculated  to,  but  evi- 
dently did,  induce  the  jury  to  give  a  larger  sum  than  with- 
out it  would  have  been  given;  caused  a  prejudice  against 
the  defendants  in  the  minds  of  the  jurymen  which  induced 
a  verdict.  A  jury  is  always  liable  to  be  influenced  by  the 
views  of  the  presiding  judge.  (I'ay  v.  Grimsiead,  1  Barb. 
321;  Baihune  v.  McCrary,  8  Geo.  114;  Grossman  v.  Hari- 
son,  4  N.  T.  39;  Graham  &  Waterman  on  New  Trials,  head 
"misdirection  of  judge  "  in  charging  irrelevant  matters.) 

VII.  The  verdict  of  the  jury  is  excessive.  The  injuries 
from  which  plaintiff  was  suffering  came  from  natural  causes. 

IV.  W.  Bishop,  also  for  Appellant. 

George  W.  Baker  and  John  T.  Baker,  for  Respondent. 

I.  Contributory  negligence  is  a  matter  of  defense.  It 
not  be  alleged  by  the  plaintiff.  (Sherman  &  Eedfield  on 
Negligence,  sec,  44;  BobbisonY.  The  Wester Ji  Pacific  Bail- 
road  Co.,  4S  Cal.  409;  Bailroad  Company  v.  Gladmon,  15 
Wall.  401;  Knareshorough  v.  Belcher  8.  and  M.  Co,,  3  Saw- 
yer, 446;  Beatfyy.  Gilmore,  16  Penna.  Stat.  463;  Duranty. 
Palmer,  29  N.  J.  Law  Reports,  544;  May  v.  Hanson,  5  Cal. 
360;  Bojjce  v.  Cal.  Stage  Co.,  25  Cal.  460;  Neio  Jersey  Ex- 
press Co.  V.  Jonathan  NicJwls,  32  N,  J.  Law  Reports,  166; 
Johnson  y.  Hudson  Biver  B.  B.,  20  N.  T.,  65;  Pinny.  Val- 
lejo  St.  Wharf  Co.,  7  Cal.  253;  Redfield  on  Carriers,  281, 
Note  20.) 

II.  The  acts  of  plaintiff  did  not  constitute  him  a  servant 
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of  the  defendant.  (Shearman  &  Eedfield  on  Negligence,  107; 
May  V.  Hanson,  5  Cal.  360.) 

III.  The  court  was  authorized  to  modify  the  instructions. 
{People  V.  Doge,  30  Cal.  448.) 

IV.  A  judgment  will  not  be  reversed  on  account  of  erro- 
neous instructions  to  the  jury  when  it  is  apparent  the  ver- 
dict would  have  been  the  same  with  correct  instructions. 
{Green  etal,  v.  Ophir  Co.,  45  Cal.  522;  Robinson  v.  Western 
Pacific  B.  R.  Co.,  48  Id.  409.)  If  all  the  instructions  taken 
together  present  to  the  jury  a  correct  statement  of  the  law 
of  the  case  courts  will  not  interfere  with  the  verdict,  al- 
though some  slight  errors  may  have  crept  into  one  particu- 
lar instruction.  (34  Cal.  641;  22  Id.  42;  6  Nev.  109  and 
244;  18  Cal.  376;  22  Id.  22;  38  Id.  362;  6  Nev.  265;  45  Cal. 
522.) 

V.  The  eighth  instruction  as  to  the  duty  of  stage  proprie- 
tors in  employing  skillful  and  competent  drivers  is  correct; 
Peck  v.  Neil,  3  McLean,  22;  Stokes  v.  Saltonstall,  13  Peters, 
181;  Angel  on  Carriers,  sec.  540;  13  Cal.  599;  15  Wallace, 
401;  Angel  on  Carriers,  541;  Note,  same,  547;  Sherman  & 
Bedfield  on  Negligence,  sec.  594;  Redfield  on  Carriers, 
sees.  340  and  341;  3  Sawyer,  446;  Boise  v.  Anderson,  2 
Peters,  150;  Fuller  v.  Naugatuck  R.,  21  Conn,  557. 

• 
By  the  Court,  Hawley,  C.  J. : 

This  is  an  action  brought  by  the  plaintiff  to  recover  the 
sum  of  ten  thousand  dollars  damages,  for  injuries  alleged 
to  have  been  received  by  him  while  a  passenger  on  the  de- 
fendants' stage-coach  in  traveling  from  Cherry  Creek  to 
Bobinson,  in  White  Pine  County. 

Plaintiff  recovered  a  judgment  for  five  thousand  dollars, 
from  which,  and  from  an  order  of  the  court  overruling  a 
motion  for  a  new  trial,  the  defendants  appeal. 

Appellants,  upon  the  trial  of  the  cause,  relied  upon  three 
separate  and  distinct  defenses :  1.  That  the  stage  did  not 
upset;  2.  That  if  it  did  upset,  plaintiff  was  not  injured;  3. 
That  if  it  did  upset,  and  if  plaintiff  was  injured,  he  was 
guilty  of  contributory  negligence,  and  was  (if  driving)  at 
the  time  of  the  accident  a  servant  of  the  defendants. 
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1.  Most  of  the  objections  by  appellants  are  based  upon 
the  ground  that  the  court  in  giving  instructions  to  the  jury 
ignored  **al]  question  of  contributory  negligence." 

It  is  a  well  settled  principle  of  law  that  the  instructions 
given  must  be  considered  with  reference  to  the  pleadings 
and  the  evidence.  In  this  case  the  question  of  contributory 
negligence  is  not  raised  in  the  pleadings,  and  no  testimony 
was  offered  that  would  authorize  its  consideration  by  the 
jury.  In  fact,  there  is  no  evidence  to  sustain  the  third  de- 
fense relied  upon  by  appellants'  counsel. 

The  plaintiff  Schafer  was  the  only  passenger  on  the  stage- 
coach at  the  time  of  the  alleged  accident,  and  he  and  the 
driver  were  the  only  persons  present  when  it  occurred. 
Wadleigh,  the  driver  of  the  coach,  was  intoxicated.  Scha- 
fer testified  that  about  five  miles  out  from  Cherry  Greet  the 
driver  went  to  sleep;  that  he  then  took  the  lines  and  drove 
the  team  until  the  driver  woke  up;  that  Wadleigh,  after 
waking  up,  took  the  lines  out  of  his  hands  and  commenced 
whipping  the  horses;  that  the  horses  commenced  running; 
that  one  of  the  lines,  to  quote  the  language  of  the  witness, 
"dropped  on  the  ground,  caught  on  the  wheel,  jerked  the 
horses  out  from  the  road  on  the  off  side;  I  hollered  *  whoa' 
to  stop  the  horses,  and  they  checked  up  a  good  deal.  Wad- 
leigh was  pulling  on  one  line  and  I  told  him  not  to  pull  too 
hard  or  he  would  upset  sure.  *  ^  *  The  ground  was 
slanting  to  the  nigh  side,  and  the  stage  ran  into  a  little 
gully,  and  Wadleigh  pulling  on  the  nigh  line  caused  the 
stage  to  cramp  when  it  struck  the  gully,  and  it  upset.  I 
was  sitting  on  the  nigh  side,  I  fell  on  the  left  side,  on  a 
rock.     Wadleigh  fell  on  top  of  my  breast." 

The  only  pretense  that  plaintiff  was  guilty  of  contribu- 
tory negligence  is  based  upon  the  imaginary  idea  that  he 
might  have  been  driving  the  team  at  the  time  of  the  acci- 
dent. 

It  is  true  that  the  witness  Wadleigh  told  some  parties 
that  he  had  no  recollection  of  the  stage  upsetting,  **butif 
it  did  upset  Schafer  was  driving,"  and  he  testified  upon  the 
trial  that  Schafer  told  him  after  he  Moke  up  that  they  had 
bad  a  tip  over  but  that  nobody  was  hurt.     If  he  had  stopped 
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here  there  might  have  been  some  slight  fouDdation  upon 
which  to  submit  the  question  to  the  jury  whether  or  not 
respondent  was  driving  at  the  time  of  the  accident.  But 
he  further  testified  that  he  did  not  think  it  possible  that  the 
stage  could  have  been  upset  without  his  knowing  it.  He 
admitted  that  he  was  driving  at  the  place  where  Schafer 
testified  the  accident  occurred,  but  denied  that  the  stage 
upset  at  that  or  any  other  place.  This  denial  was  made 
without  any  qualification  whatever.  At  the  close  of  his  tes- 
timony the  court  asked  him  this  question:  **Mr.  Wad- 
leigh,  do  I  understand  you  to  say  the  stage  did  not  tip  over 
on  that  day  between  Cherry  Creek  and  Bobinson  ?"  An- 
swer— "I  swear  positively  that  it  did  not." 

In  the  face  of  this  testimony  it  cannot  be  reasonably 
claimed  that  there  was  any  evidence  tending  to  show  that 
plaintiff  was  guilty  of  contributory  negligence. 

2.  The  eighth  instruction  given  by  the  court,  if  erroneous 
at  all  (under  the  facts  and  circumstances  of  this  case),  is 
only  so  because  it  authorized  the  jury  to  consider  a  false 
quantity  by  taking  into  consideration  the  question  whether 
plaintiff  was  driving  at  the  time  of  the  accident. 

From  the  conclusions  already  reached  it  is  evident  that 
the  appellants  could  not  have  been  prejudiced  by  the  giv- 
ing of  this  instruction. 

The  law  compels  stage  proprietors  to  furnish  prudent  and 
skillful  drivers,  and  holds  them  liable  for  any  injury  that  a 
passenger  may  receive  on  account  of  any  negligence  in  this 
particular.  {McKinney  v.  Neil,  1  McLean,  540;  Stockton  v. 
Frey,  4  Gill,  406;  Farish  &  Co,  v.  Eeigle,  11  Grat.  &^3l;  Sales 
V.  Western  Stage  Co.,  4  Iowa,  547;  Stokes  v.  Sahtontall,  13 
Pet.  181;  Sawyer  v.  Dulaney,  30  Tex.  479;  Eedfield  on  Car- 
riers, sec.  340;  Angell  on  Carriers,  sec.  569.) 

3.  The  court  did  not  err  in  modifying  the  sixth  instruc- 
tion asked  by  defendants'  counsel. 

If  it  be  true  that  no  mere  probability,  that  the  plaintiff 
was  injured  by  the  upsetting  of  the  stage,  would  justify  the 
jury  in  finding  a  verdict  in  his  favor;  yet  if  the  jury  was 
satisfied  from  the  evidence  that  plaintiff  did  receive  the  in- 
juries complained  of  by  the  upsetting  of  defendants'  coach, 
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through  the  negligence  of  the  driver,  then  it  was  the  duty 
of  the  jury  to  take  into  consideration  the  injuries  thus  re* 
ceived,  in  making  up  their  verdict. 

In  other  words  it  was  the  duty  of  the  jury  to  determine 
the  nature  and  extent  of  the  injuries  that  plaintiff  received 
by  the  upsetting  of  the  coach,  and  they  were  authorized  by 
this  instruction,  as  modified,  to  consider  ''such  injuries"  in 
making  up  their  verdict. 

4.  It  is  claimed  that  the  court  erred  in  giving  an  oral 
charge  to  the  jury  in  the  following  words:  *'This  is  an  ac- 
tion wherein  plaintiff  sues  defendants  for  ten  thousand  dol- 
lars for  injuries  alleged  to  have  been  occasioned  by  the 
upsetting  of  a  stage-coach  of  defendants.  The  plaintiff 
complains  that  his  injuries  resulted  from  the  upsetting  of 
defendants'  stage.  Defendants  claim  that  this  stage  never 
was  upset.  Also,  that  the  alleged  injuries  came  from  nat- 
ural causes. 

*' In  this  case  there  is  plain  perjury  on  one  side  or  the 
other.  Either  the  plaintiff,  Henry  Schafer,  committed  per- 
jury or  the  witness  Wadleigh,  and  one  or  the  other  of  them 
ought  to  be  in  the  penitentiary  instead  of  being  in  this 
court-room." 

This  charge  was  given  lo  the  jury  before  any  of  the  writ- 
ten instructions  were  read.  The  objections  urged  by  appel- 
lants' counsel  are  to  that  portion  charging  perjury. 

It  will  be  observed  that  there  is  no  intimation  from  the 
court  as  to  which  party  it  deemed  guilty  of  the  offense.  It 
was  left  to  the  jury  to  determine  the  truth  or  falsity  of  the 
respective  statements  sworn  to  by  the  witnesses,  Schafer 
and  Wadleigh.  These  witnesses  had  solemnly  testified  di- 
ametrically opposite. 

In  reply  to  the  question  asked  by  the  court,  '*  Did  the 
stage  tip  over  that  day,  between  Bobinson  and  Cherry 
Creek?"  Wadleigh  answered:  **I  swear  positively  that  it 
did  not;"  Schafer  answered:  **Yes,  sir;  I  am  positive  it 
did."  The  court,  in  charging  the  jurors  that  there  was  false 
swearing  "on  one  side  or  the  other,"  only  told  them  what 
they  already  knew,  or  ought  to  have  known.  Such  remarks 
do  not  entitle  a  party  to  a  new  trial.     {State  v.  Glovery,  10 
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Nev.  24.)  Perhaps  it  would  have  been  better  for  the  court 
to  have  withheld  its  opinion  that  either  Schafer  or  Wadleigh 
ought  to  be  in  the  penitentiary.  But  it  is  apparent  that  the 
remarks  of  the  court  were  only  intended,  and  could  only 
have  been  understood  by  the  jury,  as  placing  the  seal  of  its 
condemnation  upon  the  crime  of  false  swearing,  and  to  im- 
press upon  the  minds  of  the  jurors  that  it  was  their  duty  to 
determine  which  one  of  the  witnesses  had  sworn  falsely. 

5.  The  jury,  in  awarding  damages  to  the  extent  of  five 
thousand  dollars,  must  necessarily  have  found  as  a  fact  that 
the  injuries  from  which  plaintiff  was  suffering  were  pro- 
duced by  the  accident,  and  did  not  come  from  natural 
causes.  Upon  this  point  there  is  a  substantial  conflict  in 
the  evidence.  We  are  of  the  opinion  that  there  is  sufficient 
testimony  to  sustain  the  verdict  of  the  jury. 

Dr.  Kockman,  the  physician  called  to  attend  plaintiff 
shortly  after  the  accident  occurred,  after  giving  a  detailed 
statement  of  plaintiff's  injuries,  concludes  his  testimony  as 
follows : 

**From  the  examination  of  the  plaintiff  I  consider  that 
he  has  a  very  poor  chance  for  recovery.     I  do  not  think  Le 
can  ever  perform  manual  labor.     From  an  examination  of 
plaintiff's  lungs  at  the  present  time,'  it  is  impossible  for  any 
physician  to  diagnose  the  disease  so  as  to  tell  exactly  the 
origin  of  it;   that  is,  whether  the  present  injured  state  of 
the  lungs  arose  from  traumatic  or  idiopathic  causes;  but, 
from  my  knowledge  of  his  case  from  the  start,  and  from  the 
examination  made  at  the  commencement  of  his  sickness, 
the  development  of  the  disease  then,  and  from  the  exami- 
nations recently  made  and  the  present  development  of  the 
disease,  in  my  opinion  there  is  no  doubt  but  the  injuries  to 
plaintiff's  lungs  arose  from  traumatic  causes;  that  is,  from 
some  injury  received,  and  that  it  is  not  thesis  or  natural  con- 
sumption." 

If  the  jury  believed  these  conclusions  to  be  correct,  and 
that  plaintiff  received  the  injuries  by  the  negligent  upsetting 
of  defendants'  coach,  the  amount  of  the  verdict  is  not  ex- 
cessive. 

The  judgment  of  the  district  court  is  affirmed. 
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[No.  879.] 

AMBEOSE  GAUDETTE,  Eespondent,  v.  JOHNEOEDEE 

ET  AL.,  Appellants. 

Complaint  on  Indemnity  Bond — Sufficiency  of. — ^Roeder  brought  an  at- 
tachment suit  against  Guertin.  Travis,  as  sheriff,  levied  the  attachment 
upon  certain  personal  property.  Gaudette  gave  Travis  notice  that  he 
owned  the  property.  Koeder  required  the  sheriff  to  retain  said  property, 
and  gave  him  an  indemnifying  bond,  with  Glissan  and  Sultan  as  sureties. 
The  property  was  retained  by  the  sheriff,  who  afterwards  sold  the  same 
at  sheriff's  sale,  under  execution  in  the  suit  of  Boeder  v.  Guertin.  Gaud- 
ette brought  an  action  against  Travis,  to  recover  the  said  personal  prop- 
erty or  its  value,  and  obtained  judgment.  An  execution  was  issued  upon 
this  judgment,  and  returned  unsatisfied.  No  part  of  the  judgment  has 
been  paid.  The  bond  of  indemnity  was  assigned  to  Gaudette  by  the 
sheriff.  Gaudette  brought  this  action  against  E,oeder,  Glissan  and  Sul- 
tan to  recover  the  amount  due  on  his  judgment  against  Travis.  Held, 
that  a  complaint  properly  alleging  these  facts  stated  a  good  cause  of 
action. 

Sbction  591  OF  Civil  Practice  Act  Construed — Sureties — Bond  of  In- 
demnity.— In  construing  the  provisions  of  section  691  of  the  civil  prac- 
tice act  (1  Comp.  L.  1651):  Held,  that  the  provisions  of  said  section  could 
only  be  invoked  by  the  sheriff;  that  an  order  substituting  the  sureties  as 
defendants  in  place  of  the  sheriff  was  utterly  null  and  void. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 

The  facts  are  stated  in  the  opinion. 

Bishop  &  Sabin,  for  Appellants. 

I.  The  terms  of  the  bond  could  not  be  changed  by  a 
parol  agreement  between  Eoeder  and  Travis,  neither  could 
Eoeder  and  Travis  enter  into  any  agreement  to  bind  the  de- 
fendants Glissan  and  Sultan  without  their  consent.  (Quillen 
V.  Arnold,  12  Nev.  234;  Miller  v.  Sieivart  et  ah,  9  Wheat.  680; 
Bowers  v.  Beck  et  aL,  2  Nev.  152;  10  Johnson,  180.) 

II.  The  judgment  of  Gaudette  v.  Glissan  et  al.  is  a  perfect 
bar  to  this  action.  (Dutil  v.  Pacheco  et  al,,  21  Cal.  438; 
Freeman  on  Judgments,  sees.  247,  248,  249,  256,  and  cases 
there  cited;  J,  B,  Chase  and  Tlios.  DeVries  v.  Chas,  H. 
Christianson  and  B.  Murdock  et  al.,  41  Cal.  253;  Freeman  on 
Judgments,  p.  207;  Jackson  v.  Lodge,  36  Cal.  28;  Boggs  v. 
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aark,  37  Id.  236;  Herman  on  Law  of  Estoppel,  159,  163, 
164,  165,  175,  176,  179,  180,  183,  185,  187;  Paul  v.  Arm- 
strong^  1  Nev.  82.)  That  judgment  is  now  final.  {Cal.  SL 
Tel,  Co,  V.  Patterson,  6  Nev.  150;  State  v.  Logan,  1  Id.  509.) 
Even  if  erroneous,  that  judgment  had  long  before  the  com- 
mencement of  this  action  become  valid  by  lapse  of  time. 
{Bullion  M,  Co.  v.  Croesus  M.  Co,,  3  Nev.  336.) 

Fuller  &  Sawyer,  also  for  Appellants. 

I.  A  bond  taken  by  an  officer  without  authority  is  void. 
{Benedict  v.  Bray,  2  Cal.  251;  Starh  v.  Eaney,  18  Cal.  622.) 
The  bond  sued  upon  was  not  a  statutory  bond  of  indemnity. 
It  was  void  at  common  law  as  being  an  indemnification  for 
the  consequences  of  an  illegal  act,  and  therefore  contrary  to 
public  policy.  (1  Bouvier's  Law  Die.  331;  title  ''Conside- 
ration" and  cases  cited;  Servanti  v.  Lusk,  43  Cal,  233;  1 
Parsons  on  Cont.  456  et  seq.) 

II.  To  recover  on  a  bond,  a  full  compliance  with  the  con- 
ditions must  be  shown.  {Osborn  v.  Elliott,  1  Cal.  337;  Peo- 
ple V.  Jackson,  24  Id.  632;  Hatch  v.  Peel,  22  Barb.  580; 
CoucJi  V.  Ingersoll,  2  Pick.  292;  Eaiie  v.  Hood,  13  Pick.  281. 

A.  B.  Hunt,  for  Respondent. 

I.  The  demurrer  was  properly  overruled.  {Grain  v. 
Aldrich,  38  Cal.  514.) 

II.  A  void  judgment  is  in  legal  effect  no  judgment. 
(Freeman  on  judgments,  117,  and  cases  cited.)  Where  the 
court  has  no  jurisdiction  either  of  the  subject-matter  or  of 
the  parties,  its  judgment  is  absolutely  void.  {Halm  v. 
Kelly,  34  Cal.  402;  Campbell  v.  McCalian  et  al,,  41  111.  45; 
Hollingsworth  v.  Bagley,  35  Tex.)  The  court  had  no  power 
on  the  motion  of  Travis  to  order  judgment  to  be  entered  in 
favor  of  Gaudette  against  the  sureties  on  the  bond.  {Cohn 
V.  Barrett,  5  Cal.  210;  Turner  et  al,  v.  Tuolumne  Waier  Co., 
25  Cal.  400;  Leak\,  Blasdel,  6  Nev.  40;  State  ex  rel.  WalU. 
Blasdel,  4  Nev.  241.)  Hence  that  judgment  is  no  bar  to  the 
present  action .  {Early,  Bull,  15  Cal.  425;  Grey  et  ah  v. 
Dougherty  et  ol,,  25  Id.  273;  Hardenhergh  v.  Bacon,  33  Id. 
375;  Malwney  v.  Vanwinkle,  33  Id.  458;  Carey  v.  P.  and  G> 
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Petroleum  Co.,  33  Id.  698;  Boggs  v.  Clark,  37  Id.  238;  Tay- 
lor y.  Castle,  42  Id.  370;  Nickerson  v.  CaL  Stage  Co,,  10  Id. 
521;  Caperton  v.  Schmidt,  26  Id.  513.) 

III.  The  bond  sued  on  is  a  good  bond.  (  White  v.  FroU^ 
13  Cal.  524;  Jones  v.  Childs,  8  Nev.  121.) 

By  the  Court,  Leonabd,  J. : 

On  the  sixteenth  day  of  May,  1874,  an  action  was  pend- 
ing in.  the  district  court  of  Lincoln  county,  wherein  defend- 
ant John  Boeder  was  plaintiff  and  one  P.  Guertin  was  de- 
fendant. Boeder  caused  a  writ  of  attachment  to  be  issued 
and  delivered  to  one  Travis,  sherijBF  of  the  county,  who  at- 
tached about  three  hundred  cords  of  wood,  as  the  property 
of  Guertin.  Plaintiff  served  a  written  notice  upon  sheriff 
Travis,  claiming  the  wood  as  his  property,  and  demanding 
its  return  to  him.  Boeder  required  the  sheriff  to  retain  the 
property  attached,  and  thereupon  the  defendants  executed 
and  delivered  to  him  an  indemnifying  bond,  of  which  the 
following  is  a  copy,  so  far  as  its  contents  are  important: 

Know  all  men  by  these  presents,  that  we,  John  Boeder, 
as  principal,  of  Pioche,  Lincoln  county,  Nevada,  and  W. 
C.  Glissan  and  Louis  Sultan,  of  the  same  place,  as  sureties, 
are  held  and  firmly  bound  unto  W.  S.  Travis,  sheriff  of  said 
Lincoln  county,  *  *  *  in  the  sum  of  one  thousand  five 
hundred  dollars,  *  *  *  to  be  paid  to  the  said  sheriff 
or  his  *  -s^-  *  assigns,  for  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  *  *  *  jointly  and  seve- 
rally, firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  sixteenth  day  of 
May,  1874. 

Whereas,  under  and  by  virtue  of  a  writ  of  attachment, 
issued  out  of  the  district  court  of  the  seventh  judicial  dis- 
trict, Lincoln  county,  state  of  Nevada,  in  a  certain  action 
wherein  the  above  bounden  John  Boeder  is  plaintiff,  and 
P.  Guertin  is  defendant,  against  said  defendant,  directed 
and  delivered  to  said  W.  S.  Travis,  sheriff  of  the  county 
and  state  aforesaid,  the  said  sheriff  was  commanded  to  at- 
tach and  safely  keep  all  of  the  property  of  said  defendant 
within  his  county  not  exempt  from  execution,  or  so  much 
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thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's  de- 
mand, amounting  to  seven  hundred  and  four  dollars  United 
States  gold  coin,  as  therein  stated;  and  the  said  sheriff  did, 
thereupon,  attach  and  take  into  his  possession  the  following 
personal  property,  to  wit:  three  hundred  cords  of  wood, 
more  or  less;  *  *  *  and  whereas,  upon  the  taking  of 
said  goods  and  chattels,  by  virtue  of  the  said  writ,  one  Am- 
brose Gaudette  claimed  the  said  goods  and  chattels  as  liis 
property,  by  a  written  notice;  and  whereas,  the  said  plaint- 
iff, notwithstanding  said  claim,  requires  the  said  sheriff  to 
retain  the  said  property  under  said  writ  of  attachment  and 
in  his  custody;  Now,  therefore,  the  condition  of  this  obli- 
gation is  such  that  if  the  said  above  bounden  John  Boeder, 
W.  0.  Glissan  and  Louis  Sultan  *  *  *  shall  well  and 
truly  indemnify  and  save  harmless  the  said  sheriff  *  *  * 
of  and  from  all  damages,  expenses,  costs  and  charges,  and 
against  all  loss  and  liability  which  he,  the  said  sheriff,  Lis 
heirs  *  *  *  or  assigns  shall  sustain,  or  in  any  wise  be 
put  to,  for  or  by  reason  of  said  attachment,  seizing,  levying, 
taking  or  retaining  by  the  said  sheriff  in  his  custody  under 
said  attachment,  of  the  said  property  claimed  as  aforesaid, 
then  the  above  obligation  to  be  null  and  void;  otherwise  to 
remain  in  full  force  and  effect. 

Signed,  sealed  and  delivered  in  presence  of  D.  Corson. 

John  Boeder,  [Seal.] 
Wm.  C.  Gussan,  [Seal.] 
Louis  Sultan.       [Seal.] 

The  sureties  justified  in  proper  form.  After  receiving 
the  above  undertaking,  the  sheriff  held  the  property  under 
the  writ  until  about  June  4, 1874,  when  it  was  sold  to  satisfy 
the  judgment  obtained  in  the  action  wherein  it  had  been 
attached. 

On  or  about  May  21,  1874,  plaintiff  Gaudette  bronglit 
suit  in  said  court  against  Travis  to  recover  the  same  wood, 
or  its  value  if  the  property  could  not  be  had,  and  obtained 
judgment  for  its  return  or  its  value,  to  wit:  nine  hundred 
dollars,  and  four  hundred  and  twenty-five  dollars  and 
twenty-five  cents  costs.     Travis  appealed  to  this  court  (11 
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Nev.  149),  wherein  the  judgment  was  affirmed.  Thereafter 
execution  upon  said  judgment  was  issued  about  December 
20,  1876,  and  placed  in  the  hands  of  the  then  sheriff  of  Lin- 
coln county  for  service,  who  returned  the  execution  with  his 
return  indorsed  thereon,  to  the  effect  that  said  wood  could 
not  be  found,  and  that  Travis,  defendant  therein,  had  no 
property  within  the  county.  The  execution  was  returned 
wholly  unsatisfied,  and  no  part  of  said  judgment  or  costs 
Las  been  paid.  Plaintiff  alleges  that  on  the  fifth  day  of 
June,  1877,  Travis,  for  a  valuable  consideration,  sold,  as- 
signed and  delivered  said  undertaking  and  all  his  right, 
title  and  interest  therein  to  him,  and  that  plaintiff  now  owns 
and  holds  the  same.  The  allegations  of  the  complaint  last 
stated  only  are  denied  by  the  answer.  On  the  sixteenth 
day  of  June,  1877,  plaintiff  demanded  of  defendants  pay- 
ment of  the  judgment  and  costs  in  the  case  of  Gaudette  v. 
Travis.  No  part  having  been  paid,  this  action  was  com- 
menced on  the  eighteenth  of  June,  1877,  to  recover  the 
amount  of  the  penalty  stated  in  the  undertaking,  fifteen 
hundred  dollars.  The  cause  was  tried  by  the  court  and 
judgment  rendered  for  plaintiff  for  the  full  amount  claimed 
in  the  complaint,  besides  costs.  This  appeal  is  taken  from 
that  judgment  and  the  order  denying  defendants'  motion  for 
a  new  trial. 

Several  points  urged  in  the  court  below  on  motion  for  a 
new  trial  were  waived  at  the  oral  argument  in  this  court, 
and  they  will  not  be  considered,  although  they  are  re-stated 
in  one  of  the  briefs  of  counsel  for  appellant.  In  the  first 
place,  they  are  destitute  of  merit;  and,  second,  they  were 
confessed  to  be  so  at  the  argument,  as  before  stated. 

The  first  assignment  of  error  is  the  order  of  the  court 
overruling  defendants'  general  demurrer  to  the  complaint. 

All  the  facts  first  stated  herein,  with  one  exception,  to 
and  including  defendants'  failure  to  satisfy  plaintiff's  judg- 
ment against  Travis,  were  amply  set  out  in  the  complaint 
before  amendment;  and  the  only  change  thereafter  made 
was  the  insertion  of  an  allegation  at  the  trial,  that  Travis, 
as  sheriff,  sold  the  wood  under  an  execution  issued  in  said 
case  oi  Boeder  v.  Guertin,  on  or  about  June  3,  1874,  which 
allegation  was  not  denied  by  defendants. 
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It  is  urged  by  counsel  for  appellants  in  another  part  of 
their  briefs,  that  the  consideration  for  the  undertaking  was, 
that  Travis,  as  sheriff,  should  retain  the  property  under  the 
writ  of  attachment.  Before  and  after  amendment  it  was 
alleged  in  the  complaint,  ^Hhat  Travis,  as  such  sheriff,  in 
obedience  to  the  requirements  of  said  Boeder,  *  *  did 
retain  and  keep  in  his  possession  said  personal  property, 
under  and  by  virtue  of  said  writ  of  attachment."  In  other 
words,  at  the  time  the  demurrer  was  overruled,  the  com- 
plaint showed  precisely  what  defendants'  counsel  now  claim 
is  necessary,  before  their  clients  can  be  held  liable  upon  the 
undertaking.  The  court  did  not  err  in  overruling  the  de- 
murrer. 

But  it  is  said  that  the  complaint  did  not  state  a  cause  of 
action  after  amendment,  and  that  the  judgment  is  not  sus- 
tained by  the  pleadings  and  evidence, because  the  consider- 
ation for,  and  the  condition  of,  the  undertaking  was  that 
Sheriff  Travis  should  retain  the  property  under  the  attach- 
ment, while  the  complaint  after  amendment  contained  the 
allegation,  and  the  evidence  showed,  that  he  did  not  so 
retain  it,  but  did  dispose  of  it  without  the  consent  of  the 
sureties  Glissan  and  Sultan.  These  objections  can  be  con- 
sidered together.  The  evidence  on  the  part  of  plaintiff,  as 
well  as  the  allegations  of  the  complaint  after  amendment, 
not  denied  by  defendants,  showed  that  the  sheriff,  Travis, 
retained  the  property  attached  until  after  Boeder  obtained 
judgment  against  Guertin,  when  he  sold  it  under  execution 
issued  in  that  case,  for  the  benefit  of  Boeder.  The  rule 
undoubtedly  is,  that  the  liability  of  a  surety  cannot  be  ex- 
tended beyond  the  terms  of  his  contract,  and  that,  if  with- 
out his  consent  the  contract  is  changed  he  is  released. 

But  it  is  also  true  that  in  ascertaining  the  terms  of  a  con- 
tract which  is  made  under  and  in  respect  to  a  law,  the  law 
itself  becomes  a  part  of  the  contract.  Let  us  apply  these 
rules  to  the  case  in  hand.  After  receiving  written  notice 
from  Gaudette  that  the  latter  claimed  the  wood  and  de- 
manded its  release  from  attachment,  Travis  had  the  right  to 
demand  and  receive  indemnity,  or  release  the  levy.  (0.  L. 
2968;  Freeman  on  Executions,  sec.  275;  Herman  on  Execu- 
tions, sec.  154.) 
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The  process  of  attachment  creates  a  lien  upon  property 
of  the  debtor  that  is  seized  thereunder,  and  it  is  thereafter 
held  as  security  for  the  satisfaction  of  any  judgment  that 
may  be  obtained  by  the  plaintiff  in  the  action.  (Sec.  123, 
Civ.  Prac.  Act.)  But  the  levy  may  be  abandoned  by  the 
direct  act  of  the  officer  in  giving  up  the  property  when  his 
reasonable  demand  for  indemnity  has  been  refused. 

Under  section  135  of  the  civil  practice  act,  if  judgment  is 
recovered  by  the  plaintiff  after  attachpient,  the  sheriff  is  re- 
quired to  "  satisfy  the  same  out  of  the  property  attached  by 
him  which  has  not  been  delivered  to  the  defendant."  At 
the  time  this  undertaking  was  given,  defendants  knew,  that 
if  the  property  attached  was  not  released  before  judgment, 
it  would  be  the  sheriff's  official  duty  to  sell  the  same  in  sat- 
isfaction of  such  judgment  as  Boeder  might  obtain,  unless 
otherwise  ordered  by  the  judgment-creditor.  The  only  ob- 
ject Boeder  had  in  causing  the  property  to  be  attached  was 
to  apply  it  to  the  satisfaction  of  any  judgment  he  might  ob- 
tain, and  neither  of  the  defendants  could  have  had  any 
other  object  in  giving  the  undertaking.  The  statute  per- 
mits no  other  object.  So,  the  defendants  Glissan  and  Sul- 
tan knew  that  the  property  was  liable,  at  least,  to  be  sold 
under  execution,  if  Boeder  should  obtain  judgment,  and 
that  it  might  not  be  **  retained  "  by  the  sheriff  under  the 
writ  of  attachment  after  judgment.  They  had  no  reason  to 
expect,  nor  did  they  expect,  it  would  be  longer  kept  under 
that  writ.  Under  the  circumstances  and  for  the  purposes 
stated  they  gave  the  undertaking,  requiring  the  sheriff'  to 
retain  the  property  under  the  writ  of  attachment;"  that  is, 
to  hold  it  as  security  for  any  judgment  Boeder  might  ob- 
tain, and  thereby  continue  the  lien  already  secured,  to  the 
end  that,  after  judgment,  it  might  be  sold  in  satisfaction 
thereof,  as  required  by  law. 

^  It  was  retained  under  the  writ  just  as  long  as  the  statute 
permitted,  under  and  in  view  of  which  defendants  con- 
tracted. One  other  assignment,  only,  requires  considera- 
tion. 

It  is  alleged  in  the  answer,  ''that  on  the  eleventh  day  of 
March,  1875,  a  judgment  was  rendered  and  entered  in  said 
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district  court  in  favor  of  said  plaintiflf,  Ambrose  Gaudette, 
and  against  these  defendants,  John  Boeder,  William  C. 
Glissan  and  Louis  Sultan,  and  upon  the  same  subject-matter 
embraced  in  this  action,  and  upon  which  the  complaint  of 
plaintiff  in  this  action  is  based;  and  that  said  judgment 
now  remains  of  record  in  said  court,  and  has  never  been  re- 
versed or  set  aside,  vacated  or  discharged,  as  will  appear 
by  the  records  of  said  court,  reference  to  which  is  hereby 
made."  ^ 

The  facts  admitted  by  the  answer  and  proven  upon  the 
trial  in  support  of  these  allegations  were  as  follows : 

On  the  twenty-seventh  day  of  February,  1875,  plaintiff 
Gaudette  recovered  judgment  in  said,  court  against  Travis 
for  a  return  of  the  wood  attached  in  the  case  of  Boeder  v. 
Gueriin,  and  described  in  the  undertaking  in  question,  or 
for  its  value  if  a  return  could  not  be  had,  found  to  be  nine 
hundred  dollars,  besides  costs  taxed  at  four  hundred  twenty- 
five  dollars  and  twenty-five  cents. 

On  the  sixth  day  of  March,  1875,  evidently  intending  to 
proceed  under  section  591  of  the  practice  act  (C.  L.  1652), 
Travis,  by  his  attorneys,  gave  written  notice  to  defendants, 
Boeder,  Glissan  and  Sultan,  *'  that  on  the  twenty-seventh 
day  of  February,  1875,  Gaudette  recovered  judgment  in 
said  court  against  Travis,  in  the  cause  entitled  Gaudette  v. 
Travis,  for  the  sum  of  nine  hundred  dollars,  and  four  hun- 
dred twenty-five  dollars  and  twenty-five  cents  costs,  and 
that  Travis,  by  his  attorneys,  on  the  eleventh  day  of  March, 
1875,  at  the  court-room  *  *  *  would  move  the  court 
to  order  judgment  in  said  cause  to  be  entered  against  said 
Boeder,  Glissan  and  Sultan,  and  each  of  them,  for  the 
amount  of  said  judgment  and  costs." 

On  the  eleventh  of  March,  after  receiving  testimony  and 
hearing  argument,  the  court  ordered  that  judgment  in  said 
cause  of  Gaudette  v.  Travis  be  entered  against  Boeder,  Glis- 
san and  Sultan.  The  persons  last  named  were  substituted 
for  Travis,  and  the  judgment  now  pleaded  in  bar  to  this  ac- 
tion was  entered  in  the  following  form : 

'^  Ambj'ose  Gaudette  v.  William  C.  Glissan,  Louis  SuUan 
and  John  Boeder.     Whereupon    *    *    *    it  is  ordered  and 
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adjudged  that  said  plaintiff  do  have  return  from  said  Louis 
Sultan,  William  C.  Glissan  and  John  Eoeder  of  *  *  * 
cords  of  wood,  or  in  case  a  return  cannot  be  had,  that  said 
plaintiff  do  have  and  recover  of  and  from  said  Sultan, 
Boeder  and  Glissan  its  value,  to  wit,  nine  hundred  dollars, 
*  *  *  and  all  costs  of  said  action,  taxed  at  four  hundred 
and  twenty-five  dollars  and  twenty-five  cents,  and  the  costs 
of  this  motion,  taxed  at  twenty-eight  dollars  and  fifty  cents." 

This  judgment  was  docketed  in  the  same  form — Gaudette 
was  entered  as  "judgment-creditor,"  and  Boeder,  Glissan 
and  Sultan  as  judgment-debtors." 

On  the  twenty-second  day  of  July,  1876,  after  notice,  de- 
fendants Boeder,  Glissan  and  Sultan,  by  their  attorney, 
moved  for  a  perpetual  stay  of  execution  in  the  case  wherein 
they  had  been  substituted  as  defendants  in  place  of  Travis, 
on  the  grounds,  in  part,  that  the  so-called  judgment  against 
them  was  absolutely  void,  because  the  record  of  the  pro- 
ceedings showed  that  Gaudette  was  not  a  party  thereto, 
either  as  plaintiff  or  defendant;  that  Gaudette  was  not  the 
actor  in  said  proceedings;  neither  was  he  served  with  any 
summons,  notice  or  process  known  to  the  law  to  bring  him 
within  the  jurisdiction  of  said  court;  that  Gaudette  was  a 
stranger  to  said  proceedings,  and  did  not,  by  counsel  or 
otherwise,  appear  therein;  that  Gaudette  was  not,  and  had 
never  been,  sheriff,  either  de  jure  or  de  facto,  of  Lincoln 
county ;  that  the  statutory  provisions  under  which  said  pre- 
tended judgment  was  obtained  could  only  be  invoked  by  a 
sheriff."  *  *  *  The  court  agreed  with  the  views  then 
entertained  by  counsel  for  defendants,  and  perpetually 
stayed  execution  in  that  case.  On  the  same  day,  July  22, 
but  whether  before  or  after  the  order  staying  execution  we 
are  not  advised,  Travis,  by  his  attorneys,  moved  the  court 
for  leave  to  amend  that  judgment  by  substituting  Travis  in 
place  of  Gaudette,  alleging  mistake.  The  motion  was  de- 
nied by  the  court  on  a  subsequent  day. 

It  is  unnecessary  to  decide  whether  or  not,  under  the  cir- 
cumstances stated,  defendants  are  estopped  by  the  record, 
to  deny  the  validity  of  plaintiff's  judgment  against  Travis, 
or  to  set  up  the  substituted  judgment  in  bar;  for  the  reason 
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that  the  so-called  judgment  last  mentioned  is  plainly  abso- 
lutely void,  and  has  never  been  anything  else.  This  appears 
upon  the  face  of  the  records  introduced  in  evidence  by  the 
defendants  themselves,  as  well  as  by  facts  admitted  on  both 
sides,  to  be  true.  In  the  first  place,  the  statute  did  not 
provide  for  or  permit  the  substitution  of  defendants  in  place 
of  Travis  in  the  original  judgment.  It  only  permitted  the 
court,  after  notice  to  the  sureties,  to  order  a  separate  judg- 
ment against  them  in  favor  of  the  sheriff,  for  an  amount 
equal  to  that  recovered  against  him  by  Gaudette.  This 
special  statutory  proceeding  is  provided  for  the  sheriff's 
protection,  but  nothing  could  be  done  under  it  to  affect  the 
judgment  recovered  by  Gaudette.  He  had  no  interest  in 
the  proceeding,  and  could  not  be  injured  or  benefited 
thereby.  The  judgment  obtained  by  him  was  against 
Travis,  and  without  his  consent  or  knowledge,  so  far  as  the 
record  shows,  and  without  any  authority  of  law  so  to  do, 
the  defendants  in  this  action  were  substituted  for  his  judg- 
ment-debtor. Such  substitution,  if  legal  and  with  Gau- 
dette's  consent,  might  be  beneficial  to  him  in  this  suit;  but 
were  such  the  case,  the  same  result  would  follow,  for  it  was 
unwarranted  by  law,  and  is  not  voidable  merely,  but  is  ab- 
solutely void,  nor  did  it  in  any  manner  affect  the  judgment 
recovered  by  Gaudette  against  Travis. 

The  court  had  no  jurisdiction  over  the  subject-matter  of 
such  a  proceeding,  unknown  at  common  law  and  not  per- 
mitted by  statute.  It  had  no  more  power  to  substitute  the 
sureties  for  Travis  than  it  had  to  insert  the  names  of  other 
persons.  For  such  a  purpose,  it  had  no  jurisdiction  over 
the  persons  of  the  defendants,  and  over  Gaudette  it  had 
none  for  any  purpose.  The  judgment  pleaded  in  bar  can 
bar  no  proceeding  nor  bind  any  person.  (Freeman  on 
Judgments,  sees.  117,  118.) 

The  judgment  and  order  appealed  from  are  affirmed. 
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[No.  899.] 

P.  W.  JOHNSON  AND  E.  EEINHAET,  Appellants,  v. 
BADGEE  MILL  AND  MINING  COMPANY  et  al., 
Kespondents. 

Acknowledgment,  Form  of. — ^The  law  does  not  require  that  the  exact  form 
of  the  certificate  given  in  the  statute  shall  be  followed.  A  substantial 
compliance  therewith  is  sufficient. 

Idem — Omission  of  Word  "Be." — The  omission  of  the  word  **  be  "in  the 
sentence  ''H.  G.  Bollins  to  the  president  of  the  Badger  mill  and  min- 
ing company:"  Held,  to  be  a  clerical  error  that  should  be  disregarded; 
that  the  certificate  when  read  entire  sufficiently  identifies  Bollins  as  the 
person  who  signed  and  acknowledged  the  instrument. 

Idem — ^Actual  Knowledge  of  Deed. — A  defective  acknowledgment  cannot 
be  taken  advantage  of  by  parties  having  actual  knowledge  of  the  exist- 
ence of  the  deed  or  mortgage. 

rORECLOSURB  OF  MORTGAGE — LlEN  CLAIMANTS — ^DECREE. — In  a  Suit  tO  fore- 
close a  mortgage  where  the  lien  claimants  are  made  parties  to  the  suit, 
the  court  should  determine,  in  its  decree,  the  relative  rights  of  the 
plaintiff  and  the  several  lien  claimants. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Lewis  &  Deal,  for  Appellants. 

I.  The  plaintiff  had  the  right  to  have  the  stcdus  of  the 
several  liens  determined  in  this  action. 

n.  The  court  erred  in  holding  that  actual  notice  by  the 
lien-holders  of  the  existence  of  plaintiffs  mortgage  was  not 
sufficient.  (2  Hill  on  Eeal  Prop.  [4  ed.],  676;  3  Wash- 
burne  on  Eeal  Prop.  282  et  seq.;  Stat.  1875,  122.) 

in.  There  was  no  defect  in  the  acknowledgment.  An 
acknowledgment  should  be  liberally  construed.  (2  Hill  on 
Eeal  Prop.  [4  ed.],  678;  8  Wallace,  526-28  et  seq.;  68  111. 
426.) 

Geo.  P.  Harding,  for  Eespondents. 

I.  Nothing  will  be  presumed  in  favor  of  an  acknowledg- 
ment. (U.  S.  Digest,  1876,  246,  sec.  34.)  The  acknowledg- 
ment in  this  case  is  radically  defective.     {Wolfy.  Fogariy, 
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6  Cal.  224;  KeUey  v.  Dunlap,  7  Id.  162;  Fogarty  v.  Finley^ 
10  Id.  239;  Proffatt  on  Notaries,  pp.  28,  31,  sec.  29-32; 
Oomp.  L.  Nev.  sec.  234^6.) 

II.  The  offer  set  out  in  the  bill  of  exceptions  to  prove  ac- 
tual notice  of  the  existence  of  the  mortgage  is  too  vague. 
If  the  notice  was  after  work  and  labor  done  and  material 
furnished,  the  proof  of  it  would  have  been  immaterial. 
The  presumption,  therefore,  is  that  the  offer  was  properly 
refused.  {Morris  v.  McCoy,  7  Nev.  399;  17  Tex.  62,  245; 
Sessions  v.  Beynolds,  7  S.  &  M.  130;  Fowhr  v.  Lee,  4  Munf. 
373.) 

By  the  Court,  Hawley,  C.  J. : 

The  plaintiffs  obtained  a  decree  for  the  foreclosure  of  a 
mortgage  against  the  property  of  the  defendant,  the  Badger 
mill  and  mining  company.  They  appealed  from  the  judg- 
ment and  claim  that  the  court  erred  in  refusing  to  admit 
their  mortgage  in  evidence,  as  against  certain  lien-holders, 
who  were  made  parties  defendants  in  order  that  their  rights 
might  be  heard  and  determined  in  this  action;  and  that, 
under  the  issues  raised  by  the  pleadings,  it  was  the  duty  of 
the  court  to  determine  the  status  of  the  several  liens  held  by 
the  respective  parties.  The  mortgage  in  question  was  exe- 
cuted by  H.  G.  Rollins,  president,  and  O.  H.  Spencer, 
secretary,  of  the  Badger  mill  and  mining  company. 

The  certificate  of  acknowledgment,  which  was  objected  to 
as  insufiicient,  reads  as  follows:  '*  State  of  California,  city 
and  county  of  San  Francisco,  ss.  On  this  sixth  day  of  Oc- 
tober, A.  D.,  1875,  before  me,  A.  S.  Gould,  a  commissioner 
of  deeds  for  the  state  of  Nevada,  duly  appointed,  commis- 
sioned and  sworn,  residing  in  said  city  and  county,  person- 
ally appeared  H.  G.  Eollins,  known  to  me  to  the  presi- 
dent of  the  Badger  mill  and  mining  company,  and  0.  H. 
Spencer,  known  to  me  to  be  the  secretary  of  the  Badger 
mill  and  mining  company,  the  corporation  that  executed  the 
foregoing  instrument,  and  acknowledged  to  me  that  said 
corporation  executed  the  same  freely  and  voluntarily  for  the 
uses  and  purposes  therein  mentioned,  and  affixed  thereto  the 
corporate  seal  of  said  corporation,"  etc. 
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Under  the  laws  of  this  state  it  is  essential  that  the  certifi- 
cate should  show  the  fact  of  the  acknowledgement  and  the 
identity  of  the  person.  (1  Comp.  Laws,  235;  Henderson  v. 
Ch-ewdl,  8  Cal.  581.) 

The  form  of  the  certificate  is,  in  several  respects,  irregu- 
lar. The  law,  however,  does  not  require  that  the  exact  form 
of  the  certificate  given  in  the  statute  shall  be  followed.  All 
that  is  necessary  is  a  substantial  compliance  with  the  stat- 
ute. (Morse  et  al.  v.  Clayton,  13  Smedes  &  Marshall,  381; 
Chandler  v.  Spears,  22  Vt.  407;  Troup  v.  Haight,  1  Hopk. 
Ch.  244;  West  Point  Iron  Company  v.  Beymert,  45  N.  T. 
706;  Scharfenburg  v.  Bishop,  35  Iowa,  60;  Calumet  and 
Chicago  Canal  and  Bock  Company  v.  Bussell,  68  Ills.  426; 
Beery  v.  Cray,  5  Wal.  807;  Carpenter  v.  i5ex^er,  8  Wal.  526.) 

The  only  objection  urged  by  the  respondents,  and  the 
only  one  that  we  shall  consider,  is  as  to  the  identity  of  the 
person.  It  is  claimed  that  the  certificate  is  defective  in 
failing  to  state  that  BoUins  was  known  to  the  commissioner 
to  be  the  president  of  the  corporation,  or,  in  other  words, 
to  he  the  person  described  in  and  who  executed  the  mort- 
gage. We  are  of  opinion  that  it  is  apparent  on  the  face  of 
the  certificate  that  the  omission  complained  of  is  of  the 
word  ''be,"  and  that  it  is  a  clerical  error. 

This  case  is  not  analogous  to  that  of  Wolf  v.  Fogarty,  6 
Gal.  224,  and  other  cases,  where  the  omission  was  of  the 
word  ** known."  Such  an  omission  in  the  certificate  has 
usually  been  held  fatal,  because  it  partakes  of  the  substance 
required  by  the  statute.  (Proffatt  on  Notaries,  sec.  32,  and 
authorities  there  cited.)  In  Wolf  v.  Fogarty  it  was  said 
that  the  omission  might  as  well  be  supplied  *'by  claiming 
or  representing  himself,  as  by  known  or  proved." 

In  lully  V.  Bavis  the  court  said  it  was  "  in  fact  as  easy 
to  fill  the  blank  so  as  to  make  the  certificate  and  acknowl- 
edgment void,  as  to  so  fill  it  as  to  make  them  good."  (30 
nis.  108.) 

But  in  the  present  case,  when  the  entire  certificate  is  con- 
sidered, it  is  manifest  that  the  omission  of  the  word  *'be" 
is  a  mere  clerical  error  and  ought  to  be  disregarded.  In  our 
opinion,  no  other  sensible  interpretation  can  be  given  to 

Vol.  Xm.— 23. 
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the  certificate.  No  blank  space  is  left  in  the  certificate  to 
be  filled  up.  The  commissioner  uses  the  same  words  with 
reference  to  the  secretary  as  the  president  with  the  addition 
of  the  word  **be''  properly  inserted.  We  think  the  certifi- 
cate is  sufficient  to  identify  Rollins  as  the  person  who 
signed  the  mortgage  as  president  of  the  Badger  mill  and 
mining  company. 

In  Scharfenhurg  y.  Bishop,  supra,  the  word  "appeared" 
was  omitted  and  the  court  held  that  the  omission  *'was 
manifestly  a  mere  clerical  error." 

In  Chandler  t.  Spear,  supra,  in  the  body  of  the  deed  one 
of  the  grantors  was  described  as  Bichard  G.  Bailey,  and  the 
deed  was  signed  R.  G.  Bailey.  The  certificate  stated  that 
''Oliver  Hale  and  Daniel  Brown,  Richard  G.  personally  ap- 
peared and  acknowledged  this  instrument,  by  them  sealed 
and  subscribed,"  etc.  The  court  said:  "Although  the  name 
*  Bailey '  is  omitted  in  the  acknowledgment,  yet  the  state- 
ment that  Richard  G.,  who  executed  the  instrument,  ac- 
knowledged it,  does,  we  think,  render  it  sufficiently  certain 
that  it  was  acknowledged  by  Richard  G.  Bailey,  the 
grantor." 

In  Calumet  and  Chicago  Canal  aiul  Dock  Co.  v.  BusseU, 
supra,  the  acknowledgment  was  of  a  married  woman,  and 
under  the  laws  of  Illinois  it  was  essential  that  the  contents 
and  meaning  of  the  instrument  should  be  explained  to  her. 
The  certificate  used  the  words  "the  contents  and  meaning 
of  my  husband."  The  supremie  court  said  that  the  certifi- 
cate must  be  regarded  in  a  common  sense  view;  all  its  parts 
must  be  taken  together  and  a  meaning  given  to  it  which  it 
is  qualified  to  bear.  The  court,  after  discussing  the  ques- 
tion at  great  length,  and  reviewing  numerous  authorities, 
came  to  the  conclusion  that  the  case  showed  "to  the  satis- 
faction of  the  most  inexperienced,  on  taking  the  entire  cer- 
tificate into  consideration,  that  the  contents  of  the  deed 
were  made  known  to  her,"  and  held  the  certificate  to  be  suf- 
ficient to  impart  notice." 

The  conclusions  almost  universally  arrived  at,  in  the 
various  cases  we  have  examined,  is  that  as  long  as  the  sab- 
stance  is  preserved  mere  technical  objections  will  not  be 
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favored.  In  Morse  v.  Clayton^  supra,  the  court  say:  '*  These 
certificates  should  be  liberally  construed;  that  it  is  neither 
the  duty  nor  the  inclination  of  courts,  where  substance  is 
found,  to  jeopardize  titles  in  any  way  depending  upon  them, 
by  severe  criticisms,  upon  their  language." 

Equally  clear  and  emphatic  is  the  language  of  the 
supreme  court  of  the  United  States  ia  Carpenter  v.  Dexter: 
"In  aid  of  the  certificate  reference  may  be  had  to  the  in- 
strument itself,  or  to  any  part  of  it.  It  is  the  policy  of  the 
law  to  uphold  certificates  when  substance  is  found,  and  not 
to  suffer  conveyances,  or  the  proof  of  them,  to  be  defeated 
by  technical  or  unsubstantial  objections." 

From  the  views  already  expressed  it  is  unnecessary  to  de- 
termine whether  the  offer  of  plaintiffs  to  prove  actual  knowl- 
edge upon  the  part  of  the  several  lien  claimants  of  the 
existence  of  the  mortgage  was  sufficiently^  explicit  to  show 
that  the  court  erred  in  refusing  to  allow  the  evidence. 

The  rule  is  certainly  well  settled  that  a  defective  acknowl- 
edgment cannot  be  taken  advantage  of  by  parties  having 
actual  knowledge  of  the  existence  of  the  deed  or  mortgage. 
(3  Hilliard  on  Heal  Property,  676,  sec.  36  and  authorities 
there  cited.) 

The  decree  of  foreclosure  against  the  Badger  mill  and 
mining  company  is  correct  as  far  as  it  goes,  and  is  affirmed; 
but  it  was  the  duty  of  the  court,  in  this  action,  to  proceed 
and  determine  the  relative  rights  of  plaintiffs  and  the  lien 
claimants,  and  to  decide  whether  the  lien  of  plaintiff's  mort- 
gage was  prior  to,  or  subsequent  to,  the  other  liens,  and  to 
enter  such  a  judgment  and  decree  in  that  respect  as  the  evi- 
dence might  warrant. 

The  action  of  the  court  in  refusing  to  adjudicate  that 
question  amounted  to  a  judgment  of  dismissal^  without 
prejudice,  in  favor  of  the  lien  claimants,  and  was  erroneous. 

The  cause  is  therefore  remanded  for  further  proceedings. 

Leonard,  J.,  having  been  of  counsel  in  the  court  below, 
did  not  participate  in  the  foregoing  decision. 
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[No.  870.] 

B.  F.  HIGGS  AND  A.  A.  TEAVIS,  Eebpondents,  v.  T.  C. 
HANSON,  Administrator  op  A.  L.  Page,  Deceased, 

IMPLEADED  WITH  ANOTHER,  APPELLANT. 

Section  379  or  the  Civil  Practice  Act — Competency  of  Witness — Ixa- 
DENTAL  OR  MATERIAL  Facts. — Where  a  witness  is  disqualified,  under 
the  provisions  of  section  379  of  the  civil  practice  act,  he  is  a  competent 
witness  to  testify  to  incidental  and  preliminary  matters  addressed  solely 
to  the  judge;  but  cannot  testify  to  any  of  the  issues  raised  by  the  plead- 
ings. 

Jdem— Agency — Drawing  Checks. — The  plaintiff  was  permitted  to  testify 
that  he  was  the  agent  of  defendant's  intestate  during  his  life-time,  and 
was  authorized  by  him  to  draw  certain  bank  checks:  Held,  that  the 
agency  of  Higgs  was  a  material  fact  to  be  decided  by  the  jury,  and  that 
the  court  erred  in  admitting  the  testimony,  the  witness  Higgs  not  being 
a  competent  witness,  under  the  provisions  of  section  379. 

Pleadings— Parties  having  no  Joint  Intebest  as  Plaintiffs. — ^Inasuit 
to  foreclose  a  mortgage,  it  appearing  that  plaintiffs  had  no  joint  or  com- 
mon interest  in  the  money  advanced  upon  the  mortgage:  Held,  that  these 
facts  should  have  been  alleged  in  the  complaint,  and  that  the  decree 
should  be  made  to  conform  therewith. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  sufficiently  appear  in  the  opinion. 

Ellis  dk  King,  ,ioT  Appellants. 

I.  The  court  erred  in  admitting  the  testimony  of  the  wit- 
ness Higgs  as  to  the  existence  or  fact  of  his  agency,  and  as 
to  his  authority  to  draw  the  bank  checks  in  question.  (Civ. 
Pr.  sec.  379;  Stat.  1869,  255;  Money  v.  BucMand,  4  Nev.  45.) 

II.  The  complaint  alleges  a  joint  demand.  In  such  a 
case,  there  must  be  a  joint  demand  or  claim  proved.  (Bar- 
bour on  Parties,  31-4;  Civ.  Pr.  sec.  14;  Laws  1869,  p. 
197;  Riley  y.  Marshall,  6  Ala.  682;  Lombard  \.  Cobb,  14  Me. 
222;  Doremtta  v.  Seldon,  19  Johns.  213;  Parker  v.  Leek,  1 
Stew.  523;  PrescoU  v.  Newell,  39  Vt.  82;  BrerU  v.  Firebaugh, 
12  B.  Mon.  87;  Jones  v.  JElheridge,  6  Porter,  208. 

jB.  M.  Clarke,  for  Bespondent. 

The  transaction  testified  to  by  Higgs  was  the  payment  or 
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redemption  of  the  checks,  not  the  making  of  them.  His 
evidence  was  upon  a  preliminary  matter,  and  was  compe- 
tent. {Bagley  v.  Eaion,  10  Cal.  126;  Landis  v.  Turner,  14 
Id.  573.) 

By  the  Court,  Beatty,  J. : 

Defendant's  intestate,  during  his  life-time,  executed  and 
delivered  to  the  plaintiffs  a  mortgage  of  certain  real  estate 
to  secure  the  payment  of  a  promissory  note  for  two  thou- 
sand dollars,  and  to  secure  the  repayment  to  the  mortgagees 
of  all  other  moneys  which  they  might  advance  for  specified 
purposes  on  account  of  the  mortgagor,  not  exceeding  five 
thousand  dollars,  inclusive  of  the  note.  This  is  a  suit  to 
foreclose  the  mortgage,  and  the  appeal  is  from  the  judg- 
ment and  an  order  overruling  a  motion  for  a  new  trial. 

The  grounds  of  the  motion  were  errors  of  law  occurring 
at  the  trial,  and  insufficiency  of  the  evidence  to  justify  the 
verdict. 

The  first  specification  of  error  in  the  rulings  of  the  court 
at  the  trial  is,  that  the  court  erred  in  permitting  the  plaintiff 
Higgs  to  testify  that  he  was  the  agent  of  defendant's  intes- 
tate during  his  life-time,  and  authorized  by  him  to  draw  cer- 
tain bank  checks,  which  were  introduced  in  evidence.  The 
defendant  objected  to  this  testimony  at  the  time  it  was 
oflFered,  on  the  ground  that  he,  the  defendant,  the  opposite 
party  to  the  action,  was  the  representative  of  a  deceased 
person. 

It  is  admitted  that  Higgs  was  disqualified  as  a  witness  by 
section  379  of  the  practice  act,  unless  he  was  a  competent 
witness  as  to  the  facts  testified  to  bv  him,  before  and  inde- 
pendent  of  the  statute  which  permits  parties  to  testify  in 
their  own  behalf.  (Pr.  Act,  sec.  376  etseq.)  But  it  is  claimed 
that  his  testimony  related  exclusively  to  an  incidental  and 
preliminary  matter  addressed  solely  to  the  judges,  and  not 
to  the  issues  raised  by  the  pleadings.  In  support  of  this 
proposition,  we  are  referred  to  cases  in  which  parties  were 
permitted,  before  the  statute,  to  prove  the  loss  or  destruction 
of  written  instruments  by  way  of  foundation  for  the  intro- 
duction of  secondary  evidence  of  their  contents,  and  cases 
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in  which  parties  by  their  own  testimony  laid  the  foundation 
for  the  admission  of  their  books  of  account.  In  our  opin- 
ion these  cases  are  not  in  point.  The  testimony  of  Higgs 
related  directly  to  one  of  the  issues  in  the  case.  It  was 
material  to  show  that  Page  drew  the  checks;  the  mode  of 
showing  it  was  by  proof  of  the  authority  of  Higgs  to  draw 
them  as  his  agent;  the  agency  of  Higgs  was  a  fact  to  be 
decided  by  the  jury  (supposing  a  jury  to  have  been  sitting 
in  the  case)  and  not  as  a  preliminary  matter  to  be  decided 
by  the  judge  as  such.  This,  according  to  the  cases  referred 
to,  is  the  test  of  the  competency  of  a  party  as  a  witness  before 
the  statute.  He  could  only  testify  to  incidental  and  pre- 
liminary matters  which  were  to  be  decided  by  the  judge, 
and  could  not  testify  to  facts  that  were  to  be  found  by  the 
j«ry. 

The  court  erred  in  admitting  the  testimony  of  Higgs 
against  the  objection  of  appellant,  and  for  this  error  the 
judgment  and  order  appealed  from  must  be  reversed.  The 
findings  of  fact  are  also  against  the  evidence  in  one  or  two 
particulars,  which  materially  affect  the  judgment. 

The  uncontradicted  testimony  of  Higgs  is  that  eight  hun- 
dred and  fifty  dollars  and  fifty-two  cents  of  the  amount 
claimed  for  advances  under  the  mortgage  was  due  to  him 
individually  before  the  execution  of  the  mortgage,  and  if  so, 
it  is  not  secured  by  the  mortgage,  which  by  its  terms  in- 
cludes only  money  to  be  advanced  after  the  date  of  its  exe- 
cution. 

The  testimony  of  both  plaintiffs,  moreover,  is  to  the  ef- 
fect that  they  had  no  joint  or  common  interest  in  the  money 
advanced  upon  the  mortgage.  If  this  is  so  the  complaint 
ought  to  be  amended  in  accordance  with  the  facts,  and  the 
decree  made  to  conform  therewith.  It  should  order  a  sale 
of  the  premises  and  the  application  of  the  proceeds,  first  to 
the  payment  of  the  note,  and  next  to  the  payment  of  the 
sums  due  to  the  plaintiffs  severally,  with  several  judgments 
in  their  favor  for  any  deficiency  in  the  amounts  to  which 
they  are  severally  entitled. 

Judgment  and  order  reversed  and  cause  remanded. 


I 
J 
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[No.  856.] 

J.  E.  JONES  &  CO.,  Eespondents,  v.  PACIFIO  WOOD, 
LUMBEE  AND  FLUME  COMPANY,  Appellant. 

Inland  Bills  of  Exchange  Not  an  Assignment  of  Funds. — An  order  in 
the  form  of  an  inland  bill  of  exchange  not  upon  any  particular  fund  is 
not,  before  acceptance,  an  assignment,  and  does  not  create  any  lien  in 
favor  of  the  holder  upon  funds  of  the  drawer  in  the  hands  of  the  drawee. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

Instructions  2  and  3  offered  by  defendant  and  referred  to 
in  the  opinion,  read  as  follows:  No.  2.  "If  the  jury  believe 
that  prior  to  the  making  and  presentment  to  D.  H.  Jones 
as  agent  for  the  defendant,  of  the  order  of  July  21,  for  ten 
thousand  dollars,  it  had  been  agreed  between  this  defend- 
ant by  said  Jones  as  agent  of  the  defendant,  and  M.  Pettin- 
elli  &  Co.,  that  the  defendant  should  guarantee  to  pay  the 
workmen  of  said  Pettinelli  &  Co.,  the  amount  due  from  said 
firm,  and  said  Jones  as  agent  for  the  defendant  did  guaran- 
tee and  pay  said  workmen  in  pursuance  of  said  agreement, 
then  the  said  order  in  favor  of  the  plaintiflFs,  even  if  good 
in  other  respects,  would  be  postponed  to  this  agreement, 
and  the  defendant  would  not  be  liable  to  pay  the  orders  ex- 
cept from  the  surplus  of  funds  remaining  after  the  payment 
of  the  workmen.  If  the  agreement  embraced  not  only  the 
amount  due  the  workmen,  at  the  time  it  was  made,  but  also 
the  amount  to  become  due,  then,  for  future  labor,  the  de- 
fendant was  not  liable  to  pay  the  order  until  the  workmen 
had  been  paid  in  full  for  the  labor  performed  after,  as  well 
as  before,  the  making  of  the  agreement." 

No.  3.  "  If  the  written  order  to  pay  the  workmen,  dated 
July  20,  introduced  by  defendant,  was  executed  by  M.  Pet- 
tinelli &  Co.  and  delivered  to  D.  H.  Jones  as  agent  of  de- 
fendant prior  to  the  presentment  of  said  Jones'  order  for 
ten  thousand  dollars,  of  July  21,  in  favor  of  J.  E.  Jones  & 
Co.,  and  if  at  the  time  of  the  execution  and  delivery  of  said 
first  named  order,  D.  H.  Jones  as  agent  for  the  defendant 
accepted  the  same  verbally,  and  agreed  with  Pettinelli  & 
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Pardini  that  he  would  pay  the  workmen  as  they  requested, 
then  the  defendant  had  the  right  and  was  bound  to  pay  said 
workmen  before  paying  said  orders  to  Jones  &  Co.,  and 
Jones  &  Co.  could  only  demand  on  their  order  the  surplus 
due  Peitinelli  &  Co.  after  paying  the  workmen  in  full." 
The  facts  are  stated  in  the  opinion. 

C,  J.  Hillyer,  for  Appellants. 

I.  The  demurrer  to  the  complaint  should  have  been  sus- 
tained. The  orders  set  forth  in  the  complaint  oontaiuing 
no  reference  to  any  special  fund,  but  being  simple  bills  of 
exchange  in  the  ordinary  commercial  form,  did  not,  until 
accepted,  operate  as  an  assignment  of,  or  create  any  lien 
upon,  funds  of  the  drawer  in  the  hands  of  the  drawee. 
(Mandeville  v.  Welch,  5  Wheat.  277;  Luf  v.  Pope,  5  Hill. 
413;  affirmed  in  Court  of  Errors,  7  Hill.  577;  New  York  dc. 
Bank  v.  Gibson,  5  Duer,  685;  Gibson  v.  Cook,  20  Pick.  15; 
Copperthwaite  v.  Sheffield,  1  Sand.  449;  Marme  etc.  Bank  v. 
Jauncey,  3  Id.  257;  Harris  v.  Clark,  3  Com.  114;  PhiUippsY, 
Stagg,  2  Eds.  Ch.  109;  Id.  437;  B(yw  v.  Dawson,  1  Vesey,  Sr. 
331;  Yeais  v.  Groves,  1  Vesey,  Jr.,  280;  Watson  v.  Duke  of 
W.,  1  E.  &  M.  602;  1  Parsons*  on  Notes  and  Bills,  331; 
Drake  on  Attachment,  sec.  611.)  The  court  erred  in  refus- 
ing the  first,  second  and  third  instructions  offered  by  de- 
fendant. 

B.  M.  Clarke,  for  Bespondents. 

I.  Although  the  orders  in  question  are  in  form  ordinary 
bills  of  exchange,  they  were  in  fact  drawn  upon  the  fund 
arising  from  the  wood  contract,  and  so  operated  to  assign 
so  much  of  said  fund  as  was  due  and  was  specified  iu  the 
orders.  (1  Keyes,  193;  Leivis  v.  Berry,  64  Barb.  693;  Con- 
way V.  Cutting,  51  N.  H.  409.) 

II.  The  orders  were  assented  to,  made  at  the  instance  of, 
and  were  agreed  to  be  paid  by,  appellant,  and  for  this  reason 
the  authorities  cited  for  appellant  are  not  in  point. 

III.  The  orders  in  question  did  not  operate  to  "split" 
one  cause  of  action  into  many,  because,  under  the  contract, 
P.   &  P.  were  entitled  to  advances  whenever   ''proper," 
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which  advances,  when  "proper,"  were  always  due  and 
were  separable  from  the  contract  price  of  the  wood.  But 
in  this  state  where  but  one  form  of  action  exists,  where 
law  and  equity  are  administered  in  the  same  forum, 
and  where  the  assignee  and  real  party  in  interest  must  sue, 
an  assignment  of  part  only  of  an  entire  demand  is  valid  and 
may  be  enforced.     (Grain  v.  Aldrich,  38  Cal.  514.) 

By  the  Court,  IiEONARD,  J. : 

In  August,  1875,  defendant  entered  into  a  written  con- 
tract with  M.  Pettinelli  and  M.  Pardini,  partners  and  doing 
business  under  the  firm  name  of  M.  Pettinelli  &  Co., 
whereby  P.  &  Co.  agreed,  prior  to  July  1,  1876,  to  cut, 
manufacture  and  pile  for  defendant,  thirty  thousand  cords 
of  fire  wood  of  a  stipulated  length,  upon  lands  of  defend- 
ant, selected  and  agreed  upon  by  both  parties.  P.  &  Co. 
also  agreed  to  cut  all  trees  suitable  for  mill  purposes  into 
saw-logs  of  certain  length  and  diameter,  or  pay  all  damages 
for  failure  so  to  do,  and  to  '*  clear  up  "  the  land  whereon 
the  wood  was  cut. 

Defendant  agreed  to  pay  P.  &  Co.  therefor  ninety  cents 
a  thousand  for  cutting  the  logs,  and  two  and  one  eighth 
dollars  per  cord  for  the  wood  so  cut  and  piled.  Defendant 
was  to  measure  the  wood  and  its  measurement  was  to  be 
taken  as  correct.  Defendant  agreed  to  make  such  advance- 
ments, in  the  meantime,  as  might  be  "proper"  for  P.  &  Co. 
to  carry  out  their  contract. 

Under  the  contract  stated,  P.  &  Co.  cut  between  eight  and 
nine  hundred  cords  in  the  fall  of  1875,  when  they  ceased 
work  until  April,  1876,  at  which  time  they  resumed  and 
continued  until  about  the  first  of  September,  1876,  when 
they  ceased  work  altogether;  having  cut,  according  to  de- 
fendant's books,  a  little  less  than  fifteen  thousand  cords  of 
wood,  and  about  five  hundred  and  eighty-four  thousand  two 
hundred  and  twenty-four  feet  of  logs.  Defendant  paid  to 
P.  &  Co.,  or  on  their  account,  considerable  sums  of  money 
from  time  to  time,  the  first  payment  having  been  in  Novem- 
ber, 1875;  and  thereafter  the  record  shows  payments  each 
month,  except  January  and  July,  1876.     P.  &  Co.  cut  the 
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wood  partly  by  men  employed  by  the  day  and  partly  by  sub- 
contractors. 

It  also  appears  that  on  or  about  the  seventeenth  or  eight- 
eenth of  July,  1876,  P.  &  Co.  became  involved,  and  were 
unable  to  pay  their  laborers,  who  were  dissatisfied  and 
threatened  to  stop  work  if  they  were  not  paid  or  their  wages 
secured.  They  proposed  to  keep  possession  of  the  wood 
that  had  not  been  measured  and  accepted  by  defendant,  un- 
til they  were  paid.  Under  such  circumstances,  D.  H.  Jones, 
defendant's  superintendent,  made  a  verbal  agreement  with 
P.  &  Co.,  on  the  eighteenth  of  July,  with  the  consent  and 
to  the  satisfaction  of  the  laborers  and  sub-contractors,  or 
at  least  a  large  part  of  them,  to  the  effect  that  defendant 
should  pay  the  men  for  their  labor  out  of  the  first  moneys 
due  to  P.  &  Co.,  under  the  wood  contract.  Under  this 
arrangement  the  men  continued  their  work.  In  accordance 
with  the  verbal  agreement  stated,  Pettinelli  &  Pardioi,  on 
the  morning  of  July  21,  and  prior  to  the  drawing  of  the  ten 
thousand  dollar  order  hereinafter  mentioned,  made  and  de- 
livered to  defendant's  superintendent  a  written  order,  signed 
by  both,  directing  the  superintendent  to  retain  from  the 
first  moneys  due  to  P.  &  Co.  on  their  contract,  the  amount 
due  their  men  for  work  done  on  wood  and  logs  by  the  terms 
of  their  contract,  the  balance,  after  paying  the  men,  to  be 
held  subject  to  their  order. 

The  superintendent  verbally  accepted  the  order  and  agreed 
to  pay  the  men  accordingly.  He  commenced  to  pay  the  la- 
borers about  the  first  part  of  August,  generally  upon  state- 
ments from  P.  &  Co.,  showing  the  amount  due,  and  contin- 
ued to  do  so  until  P.  &  Co.  discontinued  work.  Defendant 
paid  the  men  in  full,  and  from  the  testimony  of  the  super- 
intendent and  the  books  of  defendant,  it  appears  that,  in- 
cluding the  amount  paid  the  men,  P.  &  Co.  have  been  paid 
the  whole  amount  coming  to  them  under  their  contract,  ex- 
cept four  hundred  and  eighty-nine  dollars,  for  which  amount 
defendant  is  liable  on  account  of  legal  garnishments  in  suits 
against  P.  &  Co. 

Plaintiffs  did  not  make  any  advancements,  or  pay  anj 
sums  of  money  to  P.  &  Co.  after  the  twenty-first  of  July, 
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iior  did  defendant  pay  any  sum  to  or  for  P.  &  Co.  on  their 
contract,  after  that  date,  except  the  amounts  due  the  men 
as  before  stated,  and  certain  sums  for  which  defendant  was 
held  as  garnishee,  the  latter  not  being  questioned  by  plaint- 
iffs. During  the  continuance  of  work  under  the  contract, 
between  the  first  part  of  June  and  the  twenty-first  of  July, 
1876,  P.  &  Co.  represented  to  plaintifi's,  who  are  bankers  in 
Eeno,  that  defendant  was  indebted  to  them  on  their  con- 
tract in  a  large  sum — about  ten  or  twelve  thousand  dollars — ■• 
and  thereupon  plaintiffs  honored  their  checks  from  time  to 
time,  taking  orders  or  drafts  upon  defendant  as  security  for 
money  advanced  or  to  be  advanced. 

On  the  sixth  day  of  June,  1876,  when  P.  &  Co.  were  in- 
debted to  plaintiffs  in  about  the  sum  of  one  thousand  three 
hundred  dollars,  for  advances,  the  former  made  and  deliv- 
ered to  the  latter  an  order  of  which  the  following  is  a  copy: 

Eeno,  June  6,  1876. 
**  1,000.     Pay  to  the   order  of  J.   E.  Jones  &  Co.  one 
thousand  dollars  in  United  States  gold  coin,  value  received, 
and  charge  the  same  to  the  account  of 

M.  Pettinelu  &  Co. 

To  the  Pacific  Wood,  Lumber  and  Flume  Company,  Vir- 
ginia City,  Nev." 

On  the  same  or  following  day,  plaintiffs  forwarded  the 
order  to  the  defendant  with  the  request  that  the  latter  should 
"hold  it  against  P.  &  Co.  for  plaintiffs'  benefit,  that  in  case 
any  suit  should  be  brought  against  P.  &  Co.,  the  order 
might  operate  as  an  assignment  to  the  extent  of  one  thou- 
sand dollars." 

On  the  sixteenth  of  July,  1876,  defendant's  superintend- 
ent returned  the  order  to  plaintiffs  with  a  letter  wherein  he 
said:  *'The  inclosed  draft  I  find  among  the  papers  of  the 
company.  To  avoid  any  question  (as)  to  Pardini's  authority 
to  draw  in  this  way,  I  return  it  to  you  for  proper  signature 
(P.  &  P.),  which  please  get,  and  if  you  wish,  will  hold  him 
(them)  for  payment  from  any  balance  due  them  in  settlement 
and  completion  of  the  contract.''  This  draft  was  returned 
bv  the  plaintiffs  to  P.  &  Co.  on  the  twenty-first  of  July. 
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On  the  tenth  day  of  June,  1876,  when  P.  &  Co.  were  in- 
debted to  plaintiffs  in  the  sum  of  two  thousand  two  hundred 
dollars  for  advances,  the  former  made  and  delivered  to  the 
latter  an  order  upon  defendant,  in  the  same  form,  for  six 
thousand  dollars.  This  included  two  thousand  five  hundred 
dollars  due  from  P.  &  Co.  to  one  Mayberry,  and  the  bal- 
ance was  intended  to  secure  plaintiffs  for  advances  made 
and  to  be  made.  Mayberry  presented  the  order  to  defend- 
ant on  the  tenth  of  June  for  acceptance  and  payment.  De- 
fendant indorsed  its  written  acceptance  for  two  thousand 
five  hundred  dollars,  and  paid  that  amount  to  Mayberry, 
who  receipted  therefor  in  the  name  of  J.  E.  Jones  &  Co. 
On  the  nineteenth  of  June  defendant  accepted  this  order  for 
the  balance,  three  thousand  five  hundred  dollars,  which  was 
paid  to  plaintiffs  September  13,  1876. 

On  the  sixth  of  July,  1876,  plaintiffs,  for  the  same  pur- 
pose, received  a  third  order  from  P.  &  Co.,  in  the  same 
form,  for  three  thousand  dollars,  when  P.  &  Co.  owed 
plaintiffs  four  thousand  and  seventy-five  dollars — less  the 
acceptance  of  three  thousand  five  hundred  dollars,  before 
mentioned.  This  order  was  returned  by  defendant  without 
acceptance,  and  with  the  order  for  one  thousand  dollars  was 
given  up  by  plaintiffs  to  P.  &  Co.  July  21.  On  the  twenty- 
first  of  July,  when  P.  &  Co.  owed  plaintiffs  about  six 
thousand  five  hundred  dollars,  less  the  acceptance  of  June 
19  for  three  thousand  five  hundred  dollars,  and  at  the  time 
that  the  one  thousand  dollar  and  three  thousand  dollar  orders 
were  returned  by  plaintiffs  to  P.  &  Co.,  the  latter  gave 
plaintiffs  a  fourth  order  for  ten  thousand  dollars,  to  cover 
and  secure  the  entire  indebtedness  due  from  P.  &  Co.  to 
plaintiffs,  further  advances,  and  some  debts  due  to  other 
parties.  Plaintiffs  were  not  to  be  responsible  to  those  last 
named,  unless  this  order  was  paid.  Defendant  had  notice 
of  the  different  orders  named  soon  after  they  were  drawn, 
but  none  were  accepted  except  the  one  for  six  thousand  dol- 
lars, which  was  paid,  as  before  stated,  before  the  commence- 
ment of  this  action.  Defendant  had  no  notice  of  the  tea 
thousand  dollar  order  until  after  its  agreement  to  pay  P.  & 
Co.'s  indebtedness  to  the  men,  and  there  was  no  evidence 
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of  an  assignment,  unless  the  drawing  and  delivery  of  the 
orders  heretofore  mentioned,  and  set  out  in  the  complaint, 
constituted  such  assignment.  Plaintiffs  admit  that  defend- 
ant's superintendent  refused  to  accept  the  order  for  ten 
thousand  dollars  when  they  presented  it  on  the  twenty-first 
of  July,  but  there  is  some  conflict  in  the  testimony  as  to 
what  the  superintendent  said  at  the  time  of,  and  after,  its 
presentation.  Plaintiffs  admitted  on  cross-examination 
that  the  superintendent  did  not  bind  himself  to  pay  it,  but 
that  he,  at  least,  conveyed  to  them  the  idea  that  there 
would  be  sufficient  coming  to  P.  &  Co.  to  pay  all  their 
debts,  while  the  superintendent  testified,  that  he  did  not  at 
any  time,  or  in  any  manner,  make  any  promise  to  pay  any  of 
the  orders  except  the  one  for  six  thousand  dollars ;  that  the 
only  promise  was  that  he  would  do  the  best  he  could,  and  pay 
if  there  was  enough  coming,  to  P.  &  Co.;  that  he  could  not 
then  say  how  the  account  stood;  that  so  far  as  he  had  ex- 
amined, the  account  looked  better  than  he  had  anticipated, 
and  he  had  no  doubt  there  would  be  enough  coming  to  P. 
&  Co.  to  pay  all  their  debts. 

Three  days  after  the  ten  thousand  dollar  order  was  pre- 
sented, the  superintendent  wrote  the  plaintiffs  as  follows: 
"In  relation  to  the  account  of  Pettinelli  &  Pardini,  I  will 
say  that  there  is  not  much  doubt  but  that  there  is  plenty 
due  them  in  settlement  to  pay  all  their  liabilities.  Should 
anything  occur  to  change  my  opinion  in  this  respect,  will 
let  you  know  at  once."  About  the  middle  of  September  he 
informed  plaintiffs  that  the  condition  of  P.  &  Co.'s  account 
did  not  permit  an  acceptance  of  their  orders;  that  P.  &  Co., 
after  paying  the  workmen,  had  nothing  coming  to  them. 
Until  that  time  plaintiffs  did  not  know  of  defendant's  agree- 
ment to  pay  the  men.  It  does  not  appear,  however,  that 
defendant  could  or  should  have  given  plaintiffs  earlier  infor- 
mation as  to  the  state  of  P.  &  Co.'s  account,  or  that  plaint- 
iffs were  injured  by  the  delay.  Plaintiffs  recovered  judg- 
ment for  three  thousand  dollars,  the  amount  due  to  them 
from  P.  &  Co.,  and  this  appeal  is  from  the  judgment  and 
the  order  denying  defendant's  motion  for  a  new  trial.  Ap- 
pellant's assignments  of  error  are  numerous.    Among  others. 
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that  the  court  erred  in  refusing  to  sustain  its  demurrer  to 
the  complaint,  and  in  denying  its  motion  for  a  nonsuit. 
We  shall  not  consider  these  assignments,  but  shall  endeavor 
to  state  the  principles  governing  the  case,  in  an  examina- 
tion of  the  principal  instructions  to  the  jury  given  for 
plaintiffs,  as  well  as  those  offered  by  defendant,  but  rejected 
by  the  court. 

^  All  the  orders  set  out  in  the  complaint  are  admitted  to  be, 
in  form,  inland  bills  of  exchange,  as  they  undoubtedly  are. 
None  of  them,  upon  the  face,  were  drawn  upon  any  particu- 
lar fund.  It  is  alleged  in  the  complaint  that  all  except  the 
one  for  ten  thousand  dollars  were  drawn  for  a  part,  only,  of 
the  amount  due  P.  &  Co.  from  defendant;  and  as  to  the 
last,  the  complaint  does  not  show  with  certainty  whether  its 
amount,  and  the  sum  alleged  to  have  been  due  from  defend- 
ant to  P.  &  Co.,  were  or  were  not  the  same.  The  proof, 
however,  shows  that  they  were  all  drawn  for  a  portion  of 
the  fund — that  is  to  say,  the  amount  coming  to  P.  &  Co. 
upon  the  wood  contract.  The  case  was  tried  upon  the  the- 
ory that  the  orders  mentioned,  operated  as  an  equitable 
assignment  pro  tanto  of  the  fund,  or  the  money  due  P.  &  Co. 
from  defendant  under  the  contract,  and  that  after  notice  of 
such  orders,  defendant  was  bound  to  the  extent  of  the  sums 
stated  in  the  orders,  or  to  such  part  as  was  due  from  de- 
fendant to  the  drawers,  without  acceptance  or  other  promise 
to  pay  the  same. 

Appellant  urges  that  the  court  erred  in  so  interpreting 
the  orders  in  question,  and  this  assignment  constitutes  the 
most  important  subject  presented  for  our  consideration. 
It  is  not  necessary  at  present  to  inquire  whether,  in  case  of 
an  order  upon  a  particular  fund,  it  is  indispensable  that 
such  order  shall  embrace  the  whole  fund  in  order  to  operate 
as  an  assignment.  That  question  may  not  arise  in  the  de- 
cision of  this  case,  if  it  be  true,  as  we  think  it  is,  that  an 
order  in  the  form  of  an  inland  bill  of  exchange  is  not,  be- 
fore acceptance,  an  assignment,  and  does  not  create  any 
lien  in  favor  of  the  holder  upon  funds  of  the  drawer  in  the 
hands  of  the  drawee. 

The  following  instructions,  among  others,  were  given  to 
the  jury  on  behalf  of  plaintiffs: 
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"No.  15.  Tou  are  instructed  that  the  fact  that  the  de- 
fendant has  paid  Pettinelli  &  Pardini,  or  persons  for  them, 
all  the  money  due  upon  the  contract  for  cutting  wood  and 
logs,  is  no  defense  to  this  action,  provided  the  jury  believe, 
from  the  evidence,  that  before  such  payments,  Pettinelli  & 
Pardini  had  assigned  to  plaintiflf,  with  the  knowledge  or 
consent  of  defendant,  the  sum  claimed  by  plaintiffs  and  due 
to  them." 

''No.  16.  Tou  are  instructed  that  the  orders  set  out  in 
the  complaint  were  an  assignment  of  any  sum  or  sums  of 
money  in  the  hands  of  the  defendant,  at  the  time  due  to 
Pettinelli  &  Pardini,  and  that  if  the  defendant  had  notice 
of  such  orders  at  such  time  as  said  sums  were  due,  then  the 
orders  bound  the  defendant  to  pay  the  plaintiffs  the  sums 
of  money  specified,  and  which  were  due." 

**  No.  10.  You  are  instructed  that  no  promise  made  by 
the  defendant  to  pay  the  sub-contractors  or  laborers  of  Pet- 
tinelli &  Pardini,  sums  of  money,  which  at  the  time  and  be- 
fore the  promise  was  due  to  them  from  Pettinelli  &  Pardini, 
was  valid  or  binding  upon  the  defendant,  unless  the  prom- 
ise or  some  note  or  memorandum  thereof  was  in  writing." 

"No.  13.  You  are  instructed  that  the  order  or  authoriza- 
tion directing  or  requiring  D.  H.  Jones,  superintendent,  to 
retain  and  set  aside  from  the  money  due  Pettinelli  &  Par- 
dini, on  the  contract,  the  sum  due  the  men  for  work  done 
on  the  wood  and  logs,  was  not  an  assignment  in  favor  of  the 
men  of  the  sum,  or  any  sum,  of  money  then  due  from  the 
defendant  to  Pettinelli  &  Pardini." 

"No.  14.  Tou  are  instructed  that  the  order  of  July  21, 
1876,  directing  the  defendant  to  pay  the  plaintiffs  ten  thou- 
sand dollars,  was  a  revocation  of  any  previous  authorization 
to  pay  the  men,  except  as  to  such  sums  due  to  Pettinelli 
&  Pardini,  as  were  in  excess  of  ten  thousand  dollars." 

It  will  be  noticed  that,  from  these  instructions,  the  jury 
could  not  fail  to  find  for  plaintiffs,  if  they  found  that  de- 
fendant had  notice  of  the  orders,  which  it  did  not  deny, 
and  that,  at  the  time  the  orders  were  presented,  defendant 
was  indebted  to  Pettinelli  &  Pardini,  considering  the 
amount  paid  to  the  laborers  a  portion  of  such  indebtedness; 
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because  they  were  told  by  instructions  fifteen  and  sixteen 
not  only  that  payments  to  P.  &  Co.,  or  on  their  behalf,  were 
no  defense,  if  P.  &  Co.,  with  defendant's  knowledge  or  con- 
sent, had  previously  assigned  to  plaintiffs,  but  also  that  the 
orders  in  question  constituted  such  assignment,  and  if  de- 
fendant had  notice  of  the  orders,  it  was  bound  to  pay  the 
sums  therein  specified  and  which  were  due. 

By  the  tenth,  they  were  told  that  they  could  not  consider 
defendant's  promise  to  pay  the  men,  unless  the  promise  or 
some  note  or  memorandum  thereof  was  in  writing,  and,  as 
we  have  seen,  defendant  admitted  that  it  was  not  in  writing. 

By  the  thirteenth,  they  were  told  that  the  order  from  P. 
&  Co.  to  defendant,  to  pay  the  men  was  not  an  assignment 
in  their  favor  of  any  sum  due  to  P.  &  Co.,  and  by  the 
fourteenth  that  the  order  last  mentioned  was  revoked  by 
the  ten  thousand  dollar  order  in  favor  of  plaintiffs,  except 
as  to  any  excess  of  that  sum  due  from  defendant  to  P.  & 
Co.  So,  we  repeat,  there  was  nothiug  left  for  the  jury  but 
to  find  a  verdict  for  plaintiffs,  if  they  found  that  defendant 
had  notice,  and  that  it  was  indebted  to  P.  &  Co.  at  the  time 
of  such  notice. 

Let  us  consult  the  books.  In  Pars,  on  Notes  and  Bills, 
Vol.  1,  331,  the  author  says :  **  There  may  be  some  dicta 
to  the  effect  that  a  bill  of  exchange  is  an  assignment,  but 
no  case  that  we  are  aware  of,  with  the  exception  of  one  (re- 
ferring to  Corser  v.  Craig,  1  Wash.  C.  C.  B.  424),  has  held 
this  doctrine  in  an  unqualified  way,  and  that  case  must  be 
considered  as  overruled.  The  doctrine  is  well  settled,  that 
before  acceptance,  a  negotiable  bill  for  a  part  of  the  funds  is 
no  assignment,  but  becomes  one  on  the  drawee's  signifying 
his  assent  by  accepting  the  bill."  The  case  of  Hatter  v. 
Mlwanger,  4  Lansing,  11,  is  similar  to  this  in  many  respects. 
One  TJnderhill  had  contracted  with  the  defendant  to  erect 
certain  houses  for  a  specified  sum,  of  which  eighty  percent, 
was  to  be  paid  as  the  buildings  progressed,  on  the  archi- 
tect's certificates  giveu  once  in  two  weeks.  Plaintiff  did 
the  mason  work  under  a  sub-contract  with  Underbill,  and 
on  the  seventh  day  of  December,  1869,  there  was  due  to  him 
from  Underbill,  on  account  of  such  work,  six  hundred  and 
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seventy  dollars.     On  that  day  Underbill  drew  and  delivered 
to  him  an  order  as  follows : 

**$670.  Messrs.  EUwanger  &  Barry:  Pay  the  bearer, 
Mr.  Hutter,  six  hundred  and  seventy  dollars,  and  charge 
my  account  for  building  on  Cypress  street,  when  work  is 
accepted,  it  being  amount  due  him  on  settlement. 

'*  December  7,  1869.  E.  W.  TJnderhill." 

Within  a  few  days  thereafter  plaintiff  notified  defendants 
of  the  order.  More  than  a  month  prior  to  the  date  of  Hut- 
ter's  order,  TJnderhill  gave  to  the  payees  therein  named  two 
other  orders  upon  EUwanger  &  Barry,  as  follows: 

"Please  pay  to  M.  F.  Eeynolds  &  Co.  five  hundred  dol- 
lars on  my  contract  for  building  houses,  when  the  work  is 
completed  and  accepted. 

'*Nov.  4,  1869.  E.  W.  TJnderhill." 

$900.  Pay  to  the  order  of  Luther  Gordon  &  Co.,  nine 
hundred  dollars,  at  time  of  completion  and  acceptance  of 
contract,  value  received,  and  charge  to  the  account  of 

'*Nov.  4,  1869.  E.  W.  Underhill." 

As  in  this  case,  TJnderhill  had  no  other  account  with,  or 
funds  in  the  hands  of,  defendants  than  those  arising  from 
the  contract  for  building,  and  defendants  had  due  notice  of 
the  orders  of  November  4,  prior  to  notification  of  plaintiff's 
order;  Underhill's  contract  was  completed  and  accepted  De- 
cember 12,  1869. 

Defendants  refused  to  accept  plaintiff's  order,  but  at 
the  same  time  informed  him  that  they  had  more  than  suffi- 
cient funds  in  their  hands  belonging  to  TJnderhill,  on  his 
contract,  to  pay  it.  They  were  mistaken,  however,  as  to 
the  amount  of  money  due  TJnderhill,  the  fact  being,  that 
the  orders  of  November  4  covered  the  whole  amount  due 
TJnderhill,  if  both  operated  as  an  assignment  of  the  build- 
ing fund  due  from  EUwanger  &  Barry  to  TJnderhill.  The 
court  held  that  the  order  of  November  4,  for  nine  hundred 
dollars  in  favor  of  Gordon  &  Co.,  was  not  an  assignment  or 
appropriation  of  any  part  of  the  money  due  TJnderhill  on 
his  contract,  but  that  the  orders  to  Eeynolds  &  Co.,  and  to 

Vol.  XIII.— 24. 
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Hutter,  assigned  and  appropriated  those  moneys  pro  tanto. 
We  quote  from  the  opinion:  **The  previous  order  of  five 
hundred  dollars,  was  clearly,  upon  its  face,  drawn  upon 
that  fund,  and  the  principal  question  on  which  the  case 
turns  is,  whether  the  order  of  nine  hundred  dollars  is  also 
an  order  upon  the  same  fund  and  operates  as  an  assignment 
of  it  pro  tanto  to  the  payees.  *  *  *  An  ordinary  bill  of 
exchange,  before  acceptance,  is  no  assignment  of  funds  in 
the  hands  of  the  drawee,  and  gives  the  holder  no  lien,  legal 
or  equitable,  upon  such  funds.  ( Winter  v.  Drury,  5  N.  T. 
525.)  This  order  would  be  a  bill  of  exchange  but  for  the 
fact,  that  the  time  of  payment  may  never  happen.  An  order 
drawn,  payable  out  of  a  particular  fund,  is  not  a  bill  of  ex- 
change, although  drawn  in  the  form  of  a  bill  of  exchange 
in  other  respects,  but  an  order.  It  is,  however,  an  assign- 
ment of  the  fund,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  amount  ordered  to  be  paid,  and  the  drawer 
has  no  further  control  over  it.  *  *  *  But  it  seems  to 
be  perfectly  settled  that,  in  order  to  constitute  an  assign- 
ment, the  order  must  specify  the  particular  fund  upon  which 
it  is  drawn." 

Tlie  Marine  and  Fire  Insur.  Bank  v.  Jauncey  et  aL,  3 
Sandf .  258,  was  a  suit  in  equity  for  the  purpose  of  reaching 
certain  funds  received  by  the  defendant  Jauncey,  arising 
from  the  sale  of  cotton  delivered  to,  and  sold  by,  him,  on 
which  plaintiff  claimed  to  have  an  equitable  lien,  by  reason 
of  the  facts  stated  in  the  opinion.  The  court  says:  *  * 
*  ''It  was  next  insisted  that  the  bill  or  draft  having  been 
drawn  against  a  consignment,  was,  of  itself,  an  equitable 
assignment  by  the  drawer  of  the  property  or  its  proceeds. 
This  is  certainly  carrying  the  doctrine  of  equitable  assign- 
ments very  far,  and  is,  in  our  judgment,  entirely  unsup- 
ported by  authority.  In  the  cases  cited  by  counsel,  and  in 
all  the  other  cases  where  an  order  has  been  held  to  be  an 
equitable  assignment  of  a  particular  fund,  the  fund  has 
been  specified  in  the  order,  and  the  party  giving  the  order 
has  thereby  divested  himself  of  all  right  to  control  the  fund 
purporting  to  be  assigned.  The  form  of  the  assignment  is 
immaterial,  but  these  two  ingredients  are  essential."    And 
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to  the  same  effect,  that  the  order  must  in  terms  specify  the 
fund,  although  the  drawer  has  but  one  fund  in  the  hands  of 
the  drawee,  in  order  to  operate  as  an  assignment,  see 
Hutter  V.  Mlwanger,  supray  13.  In  Coiaperthtvaite  v.  Shef* 
field,  1  Sandf.  450,  the  court  says:  "The  instruments  here 
were  ordinary  bills  of  exchange.  They  did  not,  on  their 
face,  purport  to  be  drawn  on  any  particular  fund,  nor  did 
they  import  that  their  payment  was  to  depend  upon  any 
particular  contingency.  In  McMenomy  v.  Ferrers,  3  Johns, 
72,  it  was  held  that  where  an  order  is  drawn  for  an  entire 
fund,  the  fund  being  particularly  stated  in  the  order,  it  op- 
erates as  an  assignment  of  the  fund.  If  these  bills  had 
been  in  the  form  of  orders  for  the  entire  proceeds  of  the 
shipment  of  cotton,  they  might,  after  notice  to  the  Kelleys, 
have  operated  as  an  assignment  of  such  proceeds.  But, 
then,  they  would  not  have  possessed  all  the  characteristics 
of  bills  of  exchange.  If,  in  such  form,  they  could  be  ne- 
gotiated, they  would,  on  their  face,  convey  information  to 
every  holder  of  the  fund  on  which  they  were  drawn,  and 
which  they  carried  with  them." 

In  Harris  v.  Clarh,  3  Comstock,  115,  it  is  said:  "  The  re- 
search of  the  counsel  for  the  plaintiff  has  not  enabled  me 
to  find  a  case  where  it  has  been  held,  that  upon  a  negotiable 
bill  of  exchange  the  drawee  has  been  made  liable  in  equity 
to  the  holder  of  the  bill,  without  his  acceptance  or  assent. 
Such  an  instrument  gives  to  the  holder  no  lien  upon  the 
funds  in  the  hands  of  the  drawee."  This  language  is  quoted 
with  approval  in  Limt  v.  Bank  of  North  America,  49  Barb. 
229. 

In  Chapman  v.  White,  2  Seld.  416,  the  question  was, 
whether  a  draft  payable  generally,  operated  as  an  assignment, 
either  at  law  or  in  equity.  The  court  held  that  the  instru- 
ment was  an  ordinary  bill  of  exchange,  and  that  the  drawee 
owed  no  duty  to  the  holder  until  it  was  presented  and  ac- 
cepted. 

Winter  v.  Drury,  1  Seld.  525,  was  a  suit  in  equity,  and 
after  aiinouncing  the  same  doctrine  the  court  adds:  ''  If  the 
holder,  by  the  receipt  of  the  bill  of  exchange  for  value,  ac- 
quired neither  at  law  nor  in  equity,  a  lien  upon  the  balance 
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due  to  Clark  (the  drawer)  and  then  remaining  with  the 
drawee,  the  drawer  had  the  right  to  dispose  of  it  at  his 
pleasure.  If  intermediate  the  time  of.  procuring  the  bill  to 
be  discounted,  and  its  presentation  to  Furness,  Brindley  & 
Co.  (drawees)  the  drawer  himself  had  obtained  the  two 
hundred  and  fifty  dollars  from  his  correspondent,  the  plaint- 
iff could  not  have  maintained  an  action  against  Clark  for 
the  sum  thus  received.  It  was  not  the  money  of  the  holder, 
but  of  the  drawer.     (11  Paige,  612.) 

Luff  V.  Pope,  5  Hill,  416,  was  an  action  upon  an  ordinary 
bill  of  exchange  drawn  by  one  Bell  in  favor  of  plaintiff 
Pope.  The  court  said:  *  *  *  *< There  is  no  color  for 
the  argument  that  the  instrument  on  which  the  plaintiff  sued 
was  not  a  bill  of  exchange.  A  bill  of  exchange  is  a  written 
order  or  request  by  one  person  to  another,  for  the  payment, 
absolutely  and  at  all  events,  of  a  specified  sum  of  money  to 
a  third  person.  !Now,  what  have  we  here?  Bell  requests 
Luff,  thirty  days  after  sight  to  pay  a  specified  sum  of  money 
to  Pope.  It  is  payable  absolutely,  and  without  reference 
to  any  particular  fund,  and  if  it  be  not  a  bill  of  exchange, 
the  wit  of  man  cannot  devise  one.  The  justice  thought  it 
was  not  a  bill,  but  only  *an  order  or  instrument  in  writing,' 
because  it  was  said  at  the  time,  and  the  proof  tended  to  es- 
tablish the  fact,  that  Luff  had  funds  in  his  hands  belonging 
to  Bell.  It  would  be  enough  to  say,  that  a  written  instru- 
ment which  is  perfectly  plain  and  explicit  on  its  face,  cannot 
be  changed  into  something  else  by  anything  which  the  par- 
ties said  at  the  time  of  making  it,  nor  by  any  extrinsic  facts. 
It  must  speak  for  itself." 

In  Hopkins  v.  Beebe,  26  Pa.  St.  85,  it  was  held  that  the 
holder  of  a  bill  of  exchange  is  not  the  owner  of  money, 
goods  or  effects  remitted  by  the  drawer  to  the  drawee;  nor 
has  he  any  lien  upon  the  funds,  whether  the  remittance  was 
made  before  or  after  the  date  of  the  bill;  that  effects  re- 
mitted to  meet  a  bill  drawn,  or  intended  to  be  drawn,  are 
the  property  of  the  party  remitting  them,  and  he  may  trans- 
fer or  use  them  as  other  men  use  their  own,  at  any  time  af- 
ter they  are  shipped;  that  the  holder  of  a  bill  of  exchange 
drawn  against  such  remittance  cannot  call  the  remittee  to 
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account  for  them,  or  follow  them  into  the  hands  of  a  party 
with  whom  he  has  no  privity,  and  who  has  paid  the  remitter 
a  valuable  consideration  for  them;  that  if  the  bill  be  un- 
paid, the  holder's  remedy  is  an  action  on  the  bill  itself. 

The  following  additional  authorities  sustain  those  from 
which  we  have  so  liberally  quoted :  Harrison  v.  Williamson, 
2  Edwards,  Ch.  437;  Pope  v.  Luf,  7  Hill,  577;  Dickinson 
V.  Phillips,  1  Barb.  454;  Kimball  v.  Donald,  20  Mo.  577; 
Drake  on  Attachments,  sec.  611. 

An  equitable  assignment  secures  to  the  assignee  the 
property  against  attachment  for  the  debt  of  the  assignor, 
although  no  notice  be  given  prior  to  attachment.  It  is 
only  necessary  that  notice  be  given  in  time  to  enable  the 
person  holding  the  property  or  owning  the  debt,  to  bring 
the  fact  of  such  assignment  to  the  attention  of  the  court  be- 
fore judgment  is  rendered  against  him  as  garnishee. 
(Drake  on  Attachments,  sec.  527.)  Between  the  parties,  the 
assignment  is  complete  the  moment  it  is  made,  although 
no  notice  be  given,  and  if,  after  the  assignment,  the  as- 
signor received  payment  of  the  debt,  he  will  bo  obliged  to 
pay  the  amount  to  the  assignee.  (Drake  on  Attachmeiits, 
sec.  606;  Miller  et  al  v.  Hubbard,  4  Cranch,  C.  C.  II.  453.) 
If,  then,  the  orders  set  out  in  the  complaint  operated  as  as- 
signments, it  follows  that  if  any  other  creditor  of  P.  &  Co. 
had  garnished  the  defendant  immediately  after  the  orders 
were  delivered  to  plaintiffs,  and  before  notice  to  such  cred- 
itor or  to  defendant,  plaintiffs'  lien  would  have  taken  prece- 
dence, in  case  the  defendant  had  received  notice  before  its 
liability  had  become  fixed  as  garnishee;  and  if  these  orders 
were  assignments,  it  follows,  too,  that  in  all  cases,  a  bill  of 
exchange  drawn  upon  the  general  fund  or  general  credit  of 
the  drawer,  is  an  absolute  appropriation  of  his  funds  pro 
tanto;  that  thereafter  the  drawer  has  no  further  control  of 
such  funds;  and,  that  after  notice  merely,  if  the  drawer  pays 
out  such  funds  even  to  the  drawee  in  person,  he  does  so  at 
his  own  peril  and  risk.  If  these  orders  are  assignments,  then 
every  bill  of  exchange  is  an  assignment,  and  the  statute  is 
practically  a  nullity.  (Compiled  Laws,  14.)  There  are  many 
authorities  which  hold  that,  an  order  drawn  on  a  particular 
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fund  in  the  hands  of  the  drawee,  the  fund  being  stated  in 
the  order,  is,  pro  tarUo,  an  assignment  of  the  fund  to  the 
payee.  A  less  number,  of  the  highest  authority,  hold,  that 
before  the  order  can  so  operate,  it  must  call  for  the  whole 
fund.  But  after  careful  research,  we  are  not  able  to  find  a 
single  decision  of  any  court  of  last  resort,  which  hold  that  a 
negotiable  bill  of  exchange  for  less  than  the  whole  fund, 
operates  as  an  assignment;  and  the  fair  result  of  the  author- 
ities is,  that  a  bill  of  exchange  proper,  is  never,  per  se, 
an  assignment.  As  said  by  the  author  in  Pars,  on  Notes 
and  Bills,  quoted  above,  there  may  be  some  dicta  to  the 
contrary,  but  no  well-considered  case.  General  expres- 
sions may  be  used  in  text  books  that  indicate  a  different 
doctrine,  until  the  cases  cited  by  the  author  are  examined. 
For  instance,  in  Story's  Eq.  Jur.,  sec.  1044,  after  speaking 
upon  this  subject,  in  actions  at  law,  the  writer  says:  "But 
in  cases  of  this  sort,  the  transaction  will  have  a  very  differ- 
ent operation  in  equity.  Thus,  for  instance,  if  A.,  having 
a  debt  due  to  him  from  B.,  should  order  it  to  be  paid  to  C, 
the  order  would  amount  in  equity  to  an  assignment  of  the 
debt,  and  would  be  enforced  in  equity,  although  the  debtor 
had  not  assented  thereto.  The  same  principle  would  apply 
to  the  case  of  an  assignment  of  part  of  such  debt.  In  each 
case  a  trust  would  be  created  in  favor  of  the  equitable  as- 
signee on  the  fund  and  would  constitute  an  equitable  lien 
upon  it." 

In  referring  to  this  language  of  Judge  Story,  the  court  in 
Harris  v.  Clark,  supra,  said:  **This  is  undoubtedly  true 
with  respect  to  drafts  on  a  special  fund,  which  are  not  bills 
of  exchaDge;  and  it  will  be  found  on  a  careful  reading  of 
the  section  referred  to,  and  of  the  cases  quoted  in  the  notes, 
that  the  commentator  is  speaking  of  orders  to  pay  over  par- 
ticular debts  and  drafts  on  particular  funds  and  not  of  bills 
of  exchange  proper." 

We  are  referred  to  Hall  v.  The  City  of  Buffalo,  1  Keyes, 
193;  Conway  v.  Cutting,  51  N.  H.  409;  Risley  v.  Smith,  39 
N.  T.  (8.  C.  K.)  137,  and  Lewis  etal  v.  Beiiy,  64  Barb.  593, 
to  sustain  the  doctrine  that  a  court  may  receive  and  the 
jury  consider  testimony  outside  of  the  order  itself  to  proTO 
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that  a  bill  of  exchange  was,  in  fact,  drawn  upon  a  particular 
fund  instead  of  ascertaining  the  character  of  the  instrument 
from  the  bill  itself.  Of  the  four  cases  cited,  Hall  v.  City  of 
Buffalo  and  Conway  v.  Cutting  were  actions  upon  orders 
drawn  upon  a  particular  fund  specified  in  the  orders.  Such 
was  not  the  fact  in  Lewis  v.  Berry,  although  there  were 
facts  connected  with  that  case  which  do  not  appear  in  this. 
However,  we  prefer  to  adopt  the  principle  announced  in 
the  many  cases  above  cited,  which  hold  that  the  order  must 
speak  for  itself.  Courts  have  no  right,  in  eflfect,  to  inter- 
polate words  Avhich  were  not  inserted  by  the  parties,  and 
thus,  practically  change  the  character  and  value  of  the  in- 
strument. To  so  hold  would  be  oflfering  a  premium  to  per- 
jury, and  the  result  would  be  uncertainty  and  disaster.  The 
court  erred  in  instructing  the  jury  that  the  orders  set  out  in 
the  complaint  operated  as  an  assignment,  and  that,  there- 
fore, if  defendant  had  notice  of  such  orders  it  was  liable  to 
the  extent  of  the  amount  therein  specified,  and  which  was 
due  to  P.  &  Co.  Bisley  v.  Smith  is  not  in  point.  The  ques- 
tion in  that  case  was  as  to  the  consideration,  which  was 
held  insufficient.  The  court  also  erred  in  giving  the  tenth 
instruction.  Defendant's  promise  to  pay  the  laborers  was 
not  an  agreement  to  pay  the  debt  of  another.  It  was  a 
promise  to  pay  its  own  debt  in  a  particular  manner,  and  the 
laborers  for  whose  benefit  it  was  made  could  have  main- 
tained an  action  against  defendant  for  their  pay.  {Alcalde 
V.  Morales,  3  Nev.  137;  Barker  v.  Bucklin,  2  Denio,  45;  Sea-' 
man  v.  Hasbrouck,  35  Barb.  151;  Bishop  &  Carpenter  v.  Stew- 
art,  recently  decided  by  this  court.)  The  court  also  erred 
in  giving  the  thirteenth  and  fourteenth  instructions.  The 
order  given  by  P,  &  Co.  to  defendant  to  pay  the  men  was 
an  assignment  pro  tanto  in  their  favor.  It  was  drawn  upon 
a  particular  fund  specified  therein,  and  was  an  appropria- 
tion of  such  fund  to'  the  extent  stated.  It  was  also  agreed 
to  by  the  parties  affected  thereby.  No  written  acceptance 
of  such  an  order  was  necessary.  After  its  verbal  acceptance 
by  defendant's  superintendent  P.  &  Co.  had  no  further  con- 
trol over  that  amount  of  the  fund.  Nor  was  that  order  re- 
voked by  the  ten-thousand-dollar  order  set  out  in  the  com- 


376  More  v.  Lott.  [Sup.  Ct. 

Points  decided. 

plaint.  The  order  to  pay  the  men  was  irrevocable  by  P.  & 
Co.  without  the  consent  of  all  the  workmen  for  whose  bene- 
fit it  was  made,  and  without  the  consent  of  defendant,  until 
all  the  men  had  consented  to  its  revocation,  for  until  then 
defendant  was  liable  for  their  pay.  After  the  arrangement 
to  pay  the  men  had  been  agreed  to  by  all  the  parties,  so  far 
as  defendant  was  concerned,  it  was  a  power  coupled  with 
an  interest,  and  not  revocable  in  its  nature.  {Tripp  v. 
Browndl  et  al.,  12  Cush.  379;  Osborne  v.  Jordan,  3  Gray, 
278;  Drake  on  Attachment,  sees.  517,  528,  594.) 

The  second  and  third  instructions  offered  by  defendant 
should  have  been  given.  We  do  not  deem  it  necessary  to 
pass  upon  any  other  assignments  of  error  contained  in  the 
record. 

The  judgndent  and  order  appealed  from  are  reversed  and 
the  cause  remanded. 


[No.  885.] 

MOEE,  EEYNOLDS  &  CO.,  Bespondents,  v. 
L.  B.  LOTT,  Appellant. 

FmDiNGS  OP  Fact — When  will  be  Presumed. — Where  a  judgment  is  ren- 
dered for  plaintififs  upon  certain  findings,  in  his  favor,  without  any  refer- 
ence to  the  findings  of  fact  upon  certain  issues  raised  in  the  defendants' 
answer:  Held,  that  it  will  be  presumed  that  such  issues  were  found 
against  the  defendant. 

Stoppage  in  Transitu — Right  of. — To  enable  the  vendor  of  personal  prop- 
erty to  exercise  the  right  of  stoppage  in  transitu,  the  goods  sold  must  be 
unpaid  for,  the  vendee  must  be  insolvent,  and  the  goods  must  be  in 
transit. 

Idem — Material  Testimony. — Any  testimony  which  tends  to  show  the 
ownership  and  right  of  possession  of  the  goods  in  plaintiff,  is  admissible 
in  evidence. 

Idem — Insolvency  of  Vendee. — Any  well-founded  information  of  an  em- 
barassment  or  failure  on  the  part  of  the  vendee  to  meet  the  demands  of 
his  creditors,  is  sufficient  insolvency  to  justify  the  vendor  in  stopping 
the  goods  sold. 

Idem — In  Transit. — Goods  are  in  transit  so  long  as  they  are  on  the  passage, 
and  imtil  they  come  into  the  actual  or  constructive  possession  of  the 
vendee,  or  of  some  person  acting  for  him. 
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Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County. 

The  facts  are  stated  in  the  opinion. 

T,  W,  W.  Davies  and  A.  W.  Crocker,  for  Appellant. 

I.  The  right  of  stoppage  m  transitu  is  an  equitable  priv- 
ilege not  provided  for  by  our  statutes.  (Hilliard  on  Sales, 
248,  sec.  3.)  It  only  accrues  under  extraordinary  circum- 
stances. (Parsons  on  Cont.  [6  ed.]  395  et  seq,;  Hilliard  on 
Sales  [3  ed.],  279  et  seq.)  The  complaint  in  this  case  fails 
to  show  the  existence  of  such  circumstances.  The  authori- 
ties are  clear  and  uniform  as  to  what  state  of  circumstances 
must  exist  to  give  a  vendor  the  right  of  stoppage  in  transitu. 
(Parsons  on  Cont.  595  et  seq.;  Hilliard  on  Sal^s,  291,  sec. 
297  et  seq.)  The  right  is  lost  after  the  goods  pass  into  the 
constructive  possession  of  the  vendee.  (Parsons  on  Cont. 
601  etseq.;  Hilliard  on  Sales,  286.)  To  commence  an  action  of 
this  nature  before  demand  that  the  purchase-price  be  paid 
or  information  given  to  defendant  of  the  grounds  upon 
which  plaintiff  based  his  right,  is  clearly  error.  (Parsons 
on  Cont.  596  and  notes.)  The  right  is  only  a  lien  upon  the 
goods,  and  should  they  be  sold  at  a  price  greater  than  the 
purchase-money,  then  the  vendee  is  entitled  to  the  remain- 
der.    (Parsons  on  Cont.  598;  Hilliard  on  Sales,  284.) 

Ellis  &  King  and  M.  A.  Murphy,  for  Bespondents. 

I.  Flinn's  refusal  to  pay  the  freight  upon  the  delivery  of 
the  goods  was  a  refusal  to  receive  the  goods.  {Wight  v. 
Gardner,  66  111.  94;  Lecacheux  v.  Cuttej\  6  Cal.  514.) 

n.  The  right  of  stoppage  in  transitu  in  this  case  was  per- 
fbct.  Plaintiffs  were  the  vendors  of  the  goods;  the  goods 
were  in  transit,  unpaid  for;  vendee  insolvent,  and  refused 
to  receive  the  goods;  goods  in  the  hands  of  a  representative 
of  the  freighter,  or  carrier,  and  no  delivery,  either  actual  or 
constructive,  ever  made  to  vendee.  {Blachnan  v.  Pierce, 
23  Cal.  509;  Jones  v.  Earl,  37  Id.  630;  Bucker  v.  Dono- 
van, 13  Kan.  251;  Muller  v.  Pondir,  55  N.  Y.  325;  Calla- 
Iian  V.  Babcock,  21  Ohio  St.  281;  Pattison  v.  CuUon,  33  Ind. 
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240.)  Defendant  does  not  show  payment  of  freight  by  him, 
nor  connect  himself  with  Fraser  in  his  payment.  {Rucker 
V.  Donovan^  13  Kan.  251.) 

By  the  Court,  Leonard,  J. : 

It  is  alleged  in  the  complaint  herein  that  on  the  seven- 
teenth day  of  May,  1877,  plaintiffs  were  the  owners  and  en- 
titled to  the  possession  of  certain  personal  property 
described;  that  on  or  about  May  12,  in  Esmeralda  county, 
defendant  wrongfully  and  unlawfully  took  said  property 
from  the  possession  of  plaintiffs,  and  still  unlawfully  with- 
holds the  same;  that  on  the  twenty-fifth  day  of  May,  and 
before  the  commencement  of  this  action,  plaintiffs  demanded 
possession  thereof,  which  was  refused,  and  that  said  prop- 
erty was  of  the  value  of  five  hundred  and  forty-four  dollars 
and  fifty  one  cents. 

Defendant  denied  plaintiffs'  alleged  ownership  and  right  of 
possession,  and  averred  that  one  Flinn  was  the  owner  and 
entitled  to  the  possession.  Defendant  alleged  that  he  was 
sheriff  of  said  county,  and  as  such  oflScer  attached  said  prop- 
erty on  the  seventeenth  day  of  May,  1877,  under  and  by 
virtue  of  a  writ  of  attachment  duly  issued  out  of  the  jus- 
tice's court  in  and  for  township  No.  4,  in  said  county,  as 
the  property  of  said  Flinn,  in  an  action  entitled  Iraver  v. 
Flinn;  that  he  attached  all  the  right,  title  and  interest  of 
Flinn  in  such  property,  and  took  possession  thereof  from 
the  agent  of  one  OUinghouse,  subject  to  a  lien  for  freight, 
which  lien  he*  had  discharged  by  paying  the  amount  due. 
He  denied  plaintiffs'  demand,  and  alleged  that  the  value  of 
the  property  did  not  exceed  one  hundred  and  fifty  dollars. 

Plaintiffs  recovered  judgment  for  a  return  of  the  prop- 
erty, or  its  value,  three  hundred  and  seventy-three  dollars. 
This  appeal  is  taken  from  an  order  denying  defendant's 
motion  for  a  new  trial  and  from  the  judgment. 

The  cause  was  tried  by  the  court  without  a  jury,  and  the 
findings  of  fact  were  in  substance  as  follows:  1.  That  on 
the  thirteenth  of  April,  1877,  More,  Beynolds  &  Co.  of  San 
Francisco,  plaintiffs  herein,  sold  to  one  John  Flinn  of  Can- 
delaria,     Esmeralda    county,    Nevada,    a    bill    of   goods 
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amoTinting  to  three  hundred  and  seventy-three  dollars;  2. 
That  said  goods  were  shipped  from  San  Francisco  by  plaint- 
iffs on  the  thirteenth  day  of  April,  1876,  consigned  to  John 
Plinn,  Gandelaria,  Nevada;  3.  That  the  goods  arrived  in 
Candelaria,  on  the  sixth  day  of  May,  1877;  4.  That  said 
Plinn  refused  to  receive  the  goods;  whereupon  the  team- 
ster placed  them  in  the  hands  and  keeping  of  one  Pierce  of 
Candelaria  for  his  freight  money;  5.  That  immediately  upon 
receiving  the  goods.  Pierce  notified  plaintiffs  of  San  Fran- 
cisco that  the  good  were  in  his  possession,  and  that  he 
would  hold  them  subject  to  their  orders;  6.  That  on  the 
tenth  day  of  May,  1877,  defendant,  as  sheriff  of  said  county, 
attached  them  as  the  property  of  said  Flinn  when  they  were 
in  the  hands  of  Pierce,  in  the  suit  of  Traver  v.  Flinn, 
before-mentioned;  7.  That  on  or  about  May  13,  de- 
fendant, as  such  sheriff,  was  notified  by  Pierce  that  the 
property  in  question  then  under  attachment  belonged  to 
plaintiffs;  8.  That  Flinn  has  not  paid  plaintiffs  for  any  part 
of  said  goods;  9.  That  Flinn  never  received  any  portion  of 
the  goods  or  paid  the  freight  thereon;  10.  That  Flinn  did 
not  have  an  attachable  interest  in  the  goods  because  he  had 
notpaid  for  them,  and  had  refused  to  receive  them;  11.  That 
plaintiffs  had  not  lost  the  right  of  stoppage  in  transitu. 

As  conclusions  of  law  from  the  foregoing  facts,  the  court 
found  that  the  plaintiffs  were  entitled  to  recover  from  de- 
fendant the  property  described  in  the  complaint,  and  in 
case  a  delivery  could  not  be  had,  then  plaintiffs  should  have 
judgment  for  three  hundred  and  seventy-three  dollars,  with 
legal  interest  from  May  10,  1877,  and  costs  of  suit. 

Plaintiffs  recovered,  and  was  entitled  to  recover,  if  at  all, 
upon  the  ground  that  he  had  the  right  of  stoppage  in 
transitu,  and  that  he  exercised  such  right  while  the  goods 
were  in  transit.  **  To  enable  the  vendor  to  exercise  this 
right  the  goods  sold  must  be  unpaid  for,  the  vendee  must 
be  insolvent,  and  the  goods  must  be  in  transit."  (Story 
on  the  Law  of  Sales,  p.  366.) 

**  The  right  of  stoppage  in  t^^ansitu  is  paramount  to  any 
lien  against  the  vendee.  Thus  it  may  be  exercised  to  de- 
feat any  attachment  or  execution  served  upon  the  goods  by 
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a  creditor  of  the  vendee.  An  attachment  operates  only 
upon  the  interest  of  the  debtor,  but  it  does  not  defeat  the 
paramount  right  of  a  stranger.  If  it  did,  the  right  of  stop- 
page in  transitu  would  be  of  little  practical  value,  because 
an  attachment  of  his  property  is  often  the  first  notice  of  the 
vendee's  insolvency.  The  vendor's  power  of  interceptlDg 
the  goods  is  the  elder  and  preferable  lien,  and  not  super- 
seded by  the  attachment,  any  more  than  it  would  have  been 
by  the  general  right  of  a  common  carrier  to  retain  all  his 
customer's  goods  for  his  general  balance."  (Hilliard  on 
Bales,  289;  Chitty  on  Carriers,  168;  Hays  &  Black  v. 
Mouille  &  Co.,  14  Pa.  St.  48.)  That  the  goods  in  question 
were  sold  and  shipped  by  plaintififs  to  Flinn,  and  that  they 
were  not  paid  for  as  found  by  the  court,  are  facts  undenied. 

It  was  not  found  in  terms  by  the  court,  that  Flinn  was  in- 
solvent, nor  was  the  court  asked  to  find  upon  this  question. 
Insolvency  is  a  prerequisite  of  the  right  of  stoppage  in 
transitu,  and  the  court  could  not  have  found  for  plaintiffs 
without  first  finding  as  a  fact  from  the  testimony,  that  Flinn 
was  insolvent  at  the  time.  Some  authorities  hold  that  the 
requisite  insolvency  must  occur  between  the  time  of  sale 
and  the  exercise  of  the  right,  but  others  hold,  and  we  think 
correctly,  that  it  is  sufficient  if  it  becomes  known  to  the 
vendor  after  the  sale.  {Buckley  v.  Furniss,  16  Wend.  137; 
Reynolds  v.  B.  and  3L  B.  B.,  43  N.  H.  580;  Benedict  v. 
Schaetae,  12  Ohio  St.  515.) 

In  Tuhbs  v.  Ghirardelli,  45  Cal.  231,  it  is  decided  that  al- 
though actual  findings  appear  in  the  record,  which  are  in- 
sufficient of  themselves  to  support  the  judgment,  yet  other 
findings  will  be  implied  in  favor  of  the  party  who  recovers 
judgment,  embracing  every  fact  in  issue  not  expressly  found 
in  favor  of  the  party  against  whom  judgment  was  rendered, 
or  irreconcilable  with  the  express  findings. 

In  the  City  of  Oakland  v.  Whipple,  39  Cal.  115,  the  court 
say.  **  But  in  the  absence  of  our  express  finding  *  *  * 
we  must  presume  the  implied  findings  to  have  been  such  as 
were  necessary  to  sustain  the  judgment."  {Warren  v.  QniUf 
9  Nev.  264;  Lovel  v.  IVost,  44  Cal.  471;  Smith  v.  Cushing, 
41  Id.  98.) 


April,  1878.]     •  More  v.  Lott.  381 

Opinion  of  the  Court — Leonard,  J. 

We  must  presume,  then,  that  the  conrt  found  the  fact;  of 
Flinn's  insolvency,  although  it  is  not  expressly  stated  in  the 
findings;  also  the  fact  that  he  became  insolvent  subsequent 
to  the  purchase  of  the  goods,  or  that  plaintiffs  learned  of 
Lis  insolvency  between  the  date  of  the  purchase  and  of  the 
stoppage.  In  other  words,  the  case  stands  as  though  the 
court  had  specially  found  the  facts  just  stated;  and  if  there 
was  no  substantial  conflict  of  evidence  in  relation  to  those 
issues,  a  motion  for  a  new  trial  having  been  made  upon  a 
statement  containing  all  the  evidence,  on  the  ground,  in 
part,  that  there  was  no  proof  of  insolvency,  it  is  our  duty 
to  review  the  evidence  applicable  to  those  issues,  as  we 
would  have  done  if  the  court  had  specially  found  them 
against  defendant.     {Steinhack  v.  Krone^  36  Cal.  306.) 

In  the  first  place,  defendant  in  his  answer  sets  up  the  fact 
that  on  the  seventh  day  of  May,  1877,  an  action  upon  a  con- 
tract made  by  Flinn  was  brought  in  the  justice's  court,  and 
that  the  goods  in  question  were  attached  in  that  suit  by  de- 
fendant. These  allegations  imply  that  Flinn  failed  to  pay 
his  debt  according  to  contract,  from  inability  or  from  some 
other  cause.  The  testimony  of  Pierce  shows  that  one  Oling- 
house,  a  teamster,  brought  the  goods  to  Candelaria;  that 
the  latter  went  into  Pierce's  place  of  business  and  inquired 
for  Flinn;  that  he  went  in  the  direction  of  Flinn's  place, 
but  soon  returned,  and  said  he  wished  to  store  the  goods 
marked  and  shipped  to  John  Flinn,  as  Flinn  had  refused 
to  pay  the  freight;  that  Olinghouse  wished  Pierce  to  hold 
them  for  freight.  Pierce  took  the  goods  to  hold  for  the 
teamster  until  the  freight-money  should  be  paid.  Oling- 
house indorsed  upon  the  shipping  receipts:  **Pay  Pierce  & 
Vernon  the  within  charges."  Traver,  plaintiff  in  the  at- 
tachment suit  in  justice's  court,  testified  that  he  knew  Flinn 
expected  goods  to  arrive  from  San  Francisco  by  Olinghouse's 
teams;  that  he  learned  they  were  stored  with  Pierce  &  Ver- 
non for  freight;  that  on  the  same  day  he  called  on  Pierce 
and  asked  him  if  he  had  any  goods  marked  and  belonging 
to  Flinn;  that  Pierce  said  he  had,  and  that  he  was  holding 
them  for  freight,  but  had  no  other  claim  on  them.  Traver 
then  told  Pierce  that  Flinn  was  owing  him,  and  asked  if  he 
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(Pierce)  would  give  up  the  goods  to  Traver  upon  receiving 
the  freight-money.  Pierce  did  not  wish  to  do  so,  and  Tra- 
ver told  him  that  he  should  attach  the  goods. 

The  deposition  of  Samuel  L.  More,  one  of  the  plaintiffs, 
was  admitted  in  evidence.  It  was  taken  under  an  agree- 
ment ^'  that  said  deposition  may  be  used  on  the  trial  of  said 
action,  subject  to  the  same  objections  as  if  the  said  witness 
were  there  personally  present  and  testifjring  therein.'*  The 
eighth  question  was  this:  **  Did  you  learn  of  the  insolvency 
of  said  Flinn?  If  so,  what  did  you  do?"  Witness  an- 
swered: "We  learned  on  or  about  the  twelfth  day  of  May, 
1877,  through  Messrs.  Pierce  &  Vernon,  of  Candelaria,  of 
the  failure  of  said  Flinn,  and  they.  Pierce  &  Vernon,  at  the 
same  time  notified  us  that  they  had  received  the  goods 
shipped  by  us  to  Flinn,  and  had  stored  them  for  us,  subject 
to  our  order." 

The  answer  was  objected  to  on  the  grounds  that  it  was 
not  responsive  to  the  interrogatories;  that  it  was  immaterial; 
that  it  was  hearsay;  that  there  was  no  allegation  in  the  com- 
plaint which  could  be  proven  by  such  testimony. 

The  first  portion  of  the  answer  was  directly  responsive  to 
the  question.  It  was  material.  It  was  not  hearsay.  It 
tended  to  support  the  allegations  of  ownership  and  right  of 
possession  in  plaintiffs;  that  is,  their  right  to  stop  the  goods 
while  in  transit,  and  was  admissible  under  the  pleadings. 
The  complaint  was  sufficient  {Schqfidd  v.  WhUelegge^  vol.  12 
Abb.  Pr.  E.,  N.  S.  320;  Pattiaon  v.  Adams,  7  Hill,  126;  Bond 
v.  Mitchell  J  3  Barb.  304;  Vandet^burgh  v.  Van  Valkenhurg, 
8  Barb.  217),  and  any  testimony  tending  to  prove  the  prin- 
cipal issues,  ownership  and  right  of  possession,  was  properly 
admitted.  {Gray  v.  Nations,  1  Ark.  567.)  The  first  part  of 
the  answer  objected  to  tended  at  least  to  prove  a  special 
property  in  plaintiffs  in  the  goods,  and  that,  with  the  right 
of  possession,  is  sufficient  to  maintain  this  action. 

Defendant's  objection  was  to  the  entire  answer.  If  the 
last  portion  was  not  responsive,  or  was  open  to  any  of  the 
objections  stated,  defendant  should  have  objected  to  that 
part,  or  moved  to  strike  out  such  portion.  The  objection 
to  the  entire  answer  was  not  well  taken. 
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The  last  part  of  the  answer  would  have  been  entirely 
proper  in  reply  to  the  ninth  interrogatory,  and  the  objections 
under  the  eighth  are  purely  technical.  The  other  objec- 
tions to  the  deposition  were  groundless,  and  it  was  properly 
admitted. 

In  answer  to  the  ninth  interrogatory  the  witness  stated : 
"Immediately  upon  learning  of  the  failure  of  Flinn,  and 
that  the  goods  had  not  been  delivered  to  him,  we  instructed 
Pierce  &  Vernon  to  draw  on  us  for  the  amount  of  the 
freight,  and  to  dispose  of  the  goods  for  us,  and  if  unable  to 
dispose  of  them  as  directed,  then  to  hold  them  subject  to 
onr  order." 

We  think  the  proof  was  sufficient  to  sustain  the  implied 
finding  that  Flinn  was  insolvent,  and  that  he  either  became 
so  subsequent  to  the  sale  of  the  goods,  or  that  plaintiffs  did 
not  learn  the  fact  until  after  the  goods  were  attached. 

"Any  well-founded  or  probable  information  of  such  an 
embarrassment  on  the  part  of  the  other  party  as  to  prevent 
him  from  honoring  his  drafts,  or  meeting  the  demands  of 
his  creditors,  is  sufficient  insolvency  to  justify  the  vendor  in 
stopping  the  goods  sold.  But  if,  through  excess  of  caution,  or 
from  misinformation,  he  make  a  mistake  and  stop  the  goods 
when  the  buyer  is  not  insolvent,  the  buyer  would  be  enti- 
tled to  claim  the  goods  and  an  indemnification  for  all  the 
expenses  growing  out  of  the  stoppage."  (Story  on  the 
Laws  of  Sales,  p.  369;  O'Brien  v.  Norris,  16  Md.  122; 
Secomb,  Voorhies  &  Co.  v.  Nuity  14  B.  Mon.  324;  Smith's 
Mercantile  Law,  678;  Lee  v.  Kilhurn,  3  Gray,  596;  Herrich 
V.  Borst,  4  Hill,  652;  Bayly  v.  Schofield,  1  M.  and  S.  350; 
Shone  v.  Lucas,  3  Dowl.  and  By  land,  223;  CliandHer  v.  tuU 
ion,  10  Tex.  2.) 

We  are  now  brought  to  the  inquiry  whether  the  goods 
were  or  were  not  in  transit,  at  the  time  plaintiffs  claimed 
them  adversely  to  Flinn. 

It  is  settled  by  all  the  authorities  that  if  goods  have  not 
been  paid  for,  and  the  vendee  becomes  insolvent,  the  right 
of  stoppage  exists  so  long  as  they  are  on  their  passage,  and 
until  they  come  into  the  actual  or  constructive  possession 
of  the  vendee,  or  of  some  person  acting  for  him.     The 
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goods  in  question  were  directed,  and  were  to  be  delivered 
to  John  Flinn  at  Candelaria.  They  arrived  at  the  place 
named,  but  never  reached  the  hands  of  the  consignee.  The 
teamster  had  the  right  to  hold  them  until  he  received  the 
freight  money.  He  refused  to  deliver  them  until  his  hills 
were  paid,  and  so  long  as  they  were  in  his  hands,  it  cannot 
be  said  they  were  either  actually  or  constructively  in  the 
possession  of  Elinn.  Until  the  freight  money  was  paid, 
Olinghouse  had  the  entire  possession  and  control  of  the 
goods,  and  after  they  were  put  into  the  hands  of  Pierce  & 
Vernon,  they  succeeded  to  his  rights  as  his  agents,  and  not 
the  agents  of  Flinn.  Pierce  &  Vernon's  store  was  a  mere 
substitution  for  the  teamster's  wagon,  and  the  goods  were 
not  any  more  in  Flinn's  possession,  actual  or  constructive, 
after  removal,  than  they  were  before.  (Story  on  the  Law  of 
Sales,  p.  382;  MoUram  v.  J5eyer,  6  Denio,  629.)  If  FUnn 
had  paid  the  freight  money  due,  before  plaintiffs  gave  notice 
to  Pierce  &  Vernon,  and  either  taken  the  goods  into  his 
own  possession  or  empowered  them  to  hold  the  property  as 
his  agents,  the  transit  would  have  been  ended,  and  plaint- 
iflfs  would  have  lost  their  right.  But  there  was  no  privity  of 
contract  between  defendants  and  Flinn,  or  Traver  and 
Flinn,  and  payment  by  defendant  or  Traver,  after  attach- 
ment, gave  Flinn  neither  possession  nor  right  of  possession, 
nor  did  it  aflfect  plaintiffs'  prior  and  superior  right  to  stop 
the  goods  at  any  time  before  they  came  into  Flinn's  posses- 
sion. Defendant  paid  the  freight  bills  as  the  agent  of 
Traver,  the  only  effect  of  which  was  to  discharge  the  team- 
ster's lien,  and  by  such  payment  and  the  attachment,  de- 
fendants became  possessed  of  the  goods,  but  Flinn  did  not. 
Worley,  deputy  sheriff,  who  attached  the  property,  testified 
that  it  was  never  in  Flinn's  possession;  that  Flinn  never 
exercised  any  control  or  acts  of  ownership  over  it.  Be- 
sides, the  freight  bills  were  not  paid  until  after  plaintiffs 
had  instructed  Pierce  &  Vernon  to  hold  the  goods  for  them. 
So  the  transit  was  no  nearer  ended  even  on  the  twenty- 
third  or  twenty-fifth  of  May,  when  the  defendant  removed 
the  x^ropertyfrom  Pierce  &  Vernon's  store,  and  after  plaint- 
iffs had  notified  them  of  their  claim,  and  directed  them  to 
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retain  it  for  plaintiffs,  than  it  was  when  the  goods  were  in  the 
teamster's  wagon.  In  KiicJien  v.  Spear,  30  Vermont,  545,  the 
facts  were  that  A.,  residing  in  Vermont,  purchased  goods  of 
B.  in  New  York,  to  be  forwarded  by  railroad  to  E.,  where 
A.  resided.  Immediately  on  the  arrival  at  E.,  and  before 
they  were  placed  in  the  warehouse  of  the  railroad  company, 
A.  having  in  the  meantime  become  insolvent,  C,  a  creditor 
of  A.,  caused  the  goods  to  be  attached,  and  to  be  taken  di- 
rectly from  the  cars  and  removed  away  from  the  railroad. 
The  officer  paid  the  freight  upon  the  goods  and  retained 
possession  of  them  under  the  attachment,  until  B.  de- 
manded them  of  him.  It  was  held  that  B.'s  right  of  stop- 
page in  transitu  had  not  ceased  at  the  time  of  the  attach- 
ment, or  of  the  demand,  and  that  he  was  entitled  to  the 
goods.  (Hilliard  on  Sales,  p.  301.)  In  Story  on  the  Law 
of  Sales,  p.  389,  the  author  says:  "A  delivery  by  a  carrier 
is  not  complete  until  he  actually  and  entirely  parts  with  the 
possession;  and  this  he  is  not  bound  to  do  until  the  freight 
due  to  him  is  tendered  or  paid;  although  if  he  waive  such 
right  by  delivery,  without  payment,  he  thereby  destroys  the 
right  of  stoppage."  Our  opinion  is,  that  at  the  time  plaint- 
iffs exercised  the  right  of  stoppage  in  transitu  of  the  goods 
in  question,  the  transitus  was  not  at  an  end. 

It  is  true  that  Flinn  had  the  right,  within  a  reasonable 
time  after  the  stoppage,  to  pay  the  amount  due  plaintiffs 
and  take  the  goods,  but  as  between  plaintiffs  and  defendant, 
the  former  were  entitled  to  a  judgment  for  a  return  of  the 
entire  property  or  its  value.  The  court  should  have  found 
the  fact  of  Flinn's  insolvency,  but  as  wie  have  seen,  such 
finding  is  implied  in  support  of  the  judgment.  The  tenth 
and  eleventh  findings  of  fact  are  properly  conclusions  of 
law — but  no  objection  or  exception  having  been  taken  to 
them  in  the  court  below,  and  no  application  having  been 
made  to  correct  or  amend  them,  the  point  cannot  be  raised 
for  the  first  time  in  this  court.  {State  v.  Manhattan  S.  M. 
Co.,  4  Nev.  318.) 

The  order  and  judgment  appealed  from  are  affirmed. 

Vol.  XIIL— 25. 
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[No.  893.] 

STATE  OF  NEVADA,  Kespondent,  v.  EOBEET  HAM- 
ILTON AND  THOMAS  LAUEIE,  Appellants. 

Beasonable  Doubt — Instructions. — The  court  refused  the  following  in- 
Btmction  asked  by  the  defendant:  "The  jury  is  instructed  that  unless 
they  are  satisfied  beyond  a  reasonable  doubt  that  the  defendants  are 
guilty;  that  is  to  say,  if  you  entertain  a  reasonable  doubt  upon  any  ma- 
terial point  in  the  testimony  essential  to  a  conviction,  you  must  give  the 
defendants  the  benefit  of  the  doubt,  and  acquit  them:"  Held,  that  the 
instruction  was  correct  and  ought  to  have  been  given.  Upon  rehearing: 
Held,  that  the  same  principles  having  in  substance  been  given  in  other 
instructions  asked  by  the  defendants,  the  refusal  of  the  instruction  was 
not  error.     {State  v,  O'Connor,  11  Nev.  425,  affirmed.) 

Indictment — Depositions  op  Witness  to  be  Indorsed  on. — ^The  names  of 
witnesses  whose  depositions  are  read  before  the  grand  jury  must  be  in- 
serted at  the  foot  of,  or  indorsed  on,  the  indictment.  (1  Comp.  Laws, 
1899.) 

Motion  to  set  aside  Indictment  must  be  made  before  Demurrer  ob 
Plea — ^Waiver. — By  the  provisions  of  sections  274-79  a  motion  to  set 
aside  the  indictment  must  be  made  before  demurrer  or  plea.  If  not  so 
made,  it  will  be  deemed  to  have  be^n  waived. 

Testimony  op  Grand  Jurors  will  not  be  Received  to  Impeach  their 
Acts. — ^The  testimony  of  grand  jurors  is  not  admissible  to  impeach  their 
acts  in  finding  an  indictment. 

Instruction — Crime  Committed  in  one  Countt  when  one  op  Defend- 
ants IS  IN  Another  County. — The  court  refused  to  give  the  following 
instruction  asked  by  defendant  Laurie:  **  The  jury  is  instructed  that  if 
they  believe  that  an  attempt  was  made  to  rob,  as  alleged  in  the  indict- 
ment, and  that  at  the  time  such  attempt  was  made,  the  defendant,  Lau- 
rie, was  in  Eureka  county,  Nevada,  then  they  cannot  convict  him:  HeJd, 
in  the  absence  of  any  evidence  showing  the  facts,  not  to  be  error. 

Idem — Principal  or  Accessory  Before  the  Fact. — Admitting  the  facts  to 
be,  as  claimed  by  Laurie,  that  a  plan  was  arranged  between  Laurie  and 
others  to  rob  the  treasure  of  Wells,  Fargo  &  Co.,  on  the  road  between 
Eureka  and  some  point  in  Nye  county;  that  Laurie  was  to  ascertain 
when  the  treasure  left  Eureka,  and  signal  his  confederates  by  building  a 
fire  on  the  top  of  a  mountain  in  Eureka  county,  which  could  be  seen  by 
them  in  Nye  county,  thirty  or  forty  miles  distant;  that  the  signals  were 
given  by  him  and  his  confederates  attacked  the  stage  and  attempted  to 
rob  the  treasure:  Held,  that  Laurie  would  be  not  only  an  accessozy  be- 
fore the  fact,  but  a  principal,  at  least  in  the  second  degree. 

Idem. — Where  several  confederates  act  in  pursuance  of  a  common  plan,  in 
the  commission  of  an  offense,  all  are  held  to  be  present  where  the  oflfense 
is  committed,  and  all  are  principals. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, Nye  County. 
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The  facts  are  stated  in  the  opinion. 

Frank  Owen  and  W,  C,  Love^  for  Appellants. 

The  points  made  by  counsel  are  all  stated  in  the  opinion 
of  the  court. 

John  B.  Kitirell,  Attorney-general,  for  Respondents. 

By  the  Court,  Beatty  J.  : 

The  defendants  were  convicted  of  an  assault  with  intent 
to  commit  robbery,  and  have  appealed  from  the  judgment. 
A  reversal  is  claimed  upon  several  grounds,  one  of  which 
appears  to  be  well  assigned. 

The  court  refused  the  following  instruction,  which  was 
requested  by  the  defendants:  **The  jury  is  instructed  that 
unless  they  are  satisfied  beyond  a  reasonable  doubt  that  the 
defendants  are  guilty;  that  is  to  say,  if  you  entertain  a  rea- 
sonable doubt  upon  any  material  point  in  the  testimony  es- 
sential to  a  conviction,  you  must  give  the  defendants  the  ben- 
efit of  the  doubt  and  acquit  them." 

Some  fault  may  possibly  be  found  with  the  phraseology 
of  this  instruction,  but  it  seems  to  us  a  sufficiently  clear 
statement  of  the  law  universally  applicable  upon  the  trial 
of  criminal  charges.  There  is  but  one  reason  that  could 
have  justified  its  refusal,  and  that  is  that  the  court  had  al- 
ready instructed  the  jury,  of  its  own  motion,  to  the  same 
effect. 

It  is,  however,  a  peculiarity  of  our  criminal  practice  act, 
to  which  attention  has  been  frequently  called,  that  instruc- 
tions requested  of  the  court,  and  given  or  refused,  are  a 
part  of  the  record,  while  a  charge  given  of  its  own  motion 
can  only  be  made  so  by  being  included  in  a  bill  of  excep- 
tions. There  is  no  bill  of  exceptions  in  this  case  showing 
what  the  charge  of  the  court  was,  and  nothing,  conse- 
quently, to  cure  the  error  appearing  in  the  record.  It  fol- 
lows that  the  judgment  must  be  reversed,  a  result  that  might 
perhaps  have  been  avoided  if  the  reason  for  refusing  the  in- 
struction had  been  noted  thereon.     (9  Nev.  118;  11  Id.  426.) 

There  are  some  other  questions  presented  upon  this  ap- 
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peal  which  may  arise  again  in  the  further  progress  of  the 
case,  and  ought,  therefore,  to  be  determined  before  it  is  re- 
manded. 

It  appears  that  on  the  seventeenth  of  November,  a.  d. 
1877,  the  defendants  moved  to  set  aside  the  indictment,  on 
the  ground  that  the  names  of  certain  witnesses  whose  depo- 
sitions were  read  before  the  grand  jury,  were  not  indorsed 
thereon. 

Section  229  of  the  criminal  practice  act  (C.  L.  1,853) 
reads  as  follows:  *'  When  an  indictment  is  found,  the  names 
of  the  witnesses  examined  before  the  grand  jury  shall  be 
inserted  at  the  foot  of  the  indictment  or  indorsed  thereon, 
before  it  is  presented  to  the  court." 

It  is  contended  that  this  provision  does  not  embrace  the 
witnesses  whose  depositions  have  been  taken  by  the  com- 
mitting magistrate  and  returned  to  the  district  court.  Per- 
haps, if  read  by  itself,  it  would  not  be  held  to  embrace  such 
witnesses,  but  section  275  (C.  L.  1,899)  provides  explicitly 
that  the  indictment  shall  be  set  aside  on  the  defendant's  mo- 
tion when  (among  other  grounds)  "the  names  of  the  mt- 
nesses  examined  before  the  grand  jury,  or  whose  deposi- 
tions may  have  been  read  before  them  are  not  inserted  at 
the  foot  of  the  indictment,  or  indorsed  thereon."  This  is 
conclusive  of  one  branch  of  the  question. 

But  it  is  also  provided  in  eflfect  (sections  274-9)  that  the 
motion  to  set  aside  the  indictment  must  be  made  before  de- 
murrer or  plea,  or  it  will  be  deemed  to  have  been  waived. 
The  bill  of  exceptions  in  this  case  does  not  show  that  the 
motion  was  made  before  plea,  and  the  clerk  has  failed  to 
copy  into  the  record  the  minutes  of  the  plea,  so  that  it  does 
not  appear  whether  it  was  entered  before  or  after  the  seven- 
teenth of  November,  the  date  of  the  motion.  But  as  the 
defendants  would  be  entitled  to  have  this  omission  of  their 
plea  corrected  on  a  suggestion  of  diminution  of  the  record, 
and  as  such  correction  would  probably  show  that  their  mo- 
tion was  made  in  time,  we  shall  assume  thai  it  was  so  made 
for  the  purpose  of  determining  whether  the  court  erred  in 
overruling  it. 

The  motion  was  supported  by  the  affidavit  of  Granger, 
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one  of  the  counsel  for  defendants,  and  by  an  oflfer  to  prove 
the  facts  alleged  by  the  testimony  of  the  grand  jurors  them- 
selves. The  affidavit  of  Granger  is  not  included  in  the  bill 
of  exceptions,  and  we  cannot  decide  whether  it  was  com- 
petent or  sufficient  to  sustain  the  motion.  If  it  was  pre- 
sented before  demurrer  or  plea,  and  did  prove  by  com- 
petent and  satisfactory  testimony  the  facts  alleged  as  the 
grounds  of  the  motion,  then  the  indictment  should  be  set 
aside.  But  if  the  affidavit  was  not  sufficient  to  sustain  the 
motion  it  was  properly  overruled,  for  the  testimony  of  the 
grand  jurors  was  not  competent  to  impeach  their  own  in- 
dictment, and  the  court  did  not  err  in  rejecting  it.  (See 
Slate  V.  Logan,  and  authorities  cited,  1  Nev.  516;  State  v. 
Baker,  20  Mo.  338;  State  v.  Bed)e,  17  Minn.  241;  State  v. 
Davis,  41  Iowa,  311.) 

It  may  be  said  that  unless  the  testimony  of  the  grand  ju- 
rors is  received  in  support  of  this  motion  the  right  to  make 
it  is  nugatory.  This  may  or  may  not  be  so,  but  it  is  certain 
that  the  principle  that  a  juror  shall  not  be  allowed  to  im- 
peach his  own  act  is  now  generally  if  not  universally  up- 
held, and  it  is  equally  certain  that  the  oath  of  a  grand  juror 
cannot  be  received  in  favor  of  the  facts  here  alleged  with- 
out allowing  him  to  impeach  his  own  act,  or  to  show  that 
he  voted  against  finding  the  bill,  which  is  a  thing  positively 
forbidden.  (C.  L.  1838.)  The  statute  provides  for  just 
one  case  (C.  L.  1839)  in  which  a  grand  juror  may  disclose 
what  has  transpired  in  the  jury-room,  and  by  implication 
excludes  all  other  cases. 

We  cannot  say  that  the  district  court  erred  in  denying 
the  challenge  to  the  panel  of  the  petit  jury,  because  it  does 
not  appear  from  the  bill  of  exceptions  that  the  challenge 
was  in  writing,  nor  that  it  was  taken  before  a  juror  was 
sworn.  (C.  L.  1948;  State  v.  Millian,  3  Nev.  409.)  Be- 
sides, it  does  not  appear  what,  if  any,  evidence  was  offered 
in  support  of  the  challenge;  and  in  the  absence  of  any  sat- 
isfactory evidence  to  sustain  it  the  court  could  not  do  other- 
wise than  deny  it.     {State  v.  Riggt  10  Nev.  289.) 

Neither  can  we  say  that  there  was  any  error  in  overruling 
the  motion  of  defendant,  Laurie,  that  he  be  discharged  on 
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the  ground  that  the  evidence  showed  that  he  was  in  Eureka 
county  when  the  crime  alleged  in  the  indictment  was  com- 
mitted. The  evidence  is  not  in  the  record,  and  there  is 
nothing  to  show  that  Laurie  was  in  Eureka  county  when  the 
crime  was  committed. 

The  motion  to  discharge  Laurie  having  been  overruled, 
he  requested  the  court  to  give  the  following  instruction, 
which  was  refused:  **  The  jury  is  instructed  that  if  they  be- 
lieve that  an  attempt  was  made  to  rob,  as  alleged  in  the  in- 
dictment, and  that  at  the  time  such  attempt  was  made  the 
defendant,  Laurie,  was  in  Eureka  county,  Nevada,  then  they 
cannot  convict  him." 

The  attempt  to  rob  is  alleged  to  have  been  committed  in 
Nye  county,  where  the  indictment  was  found;  and  this  ex- 
ception presents  the  question  whether,  under  any  circum- 
stances, a  defendant  could  be  legally  convicted  in  Nye 
county  upon  an  indictment  found  in  Nye  county,  for 
an  oflfense  committed  in  Nye  county  at  a  time  when  the 
defendant  was  in  Eureka  county.  It  is  contended  that 
if  Laurie  was  in  Eureka  county  when  the  assault  was 
committed  in  Nye  county,  he  could  only  have  been  con- 
nected with  it  as  an  accessory  before  the  fact,  and  that,  as 
such,  he  could  not  be  indicted  in  Nye  county  jointly  with 
the  active  participants.  Counsel,  in  support  of  this  prop- 
osition, rely  on  section  91  of  the  criminal  practice  act  (0. 
L.  1719),  w^hich  is  as  follows: 

**  In  the  case  of  an  accessory  before  or  after  the  fact  in 
the  commission  of  a  public  offense,  the  jurisdiction  shall  be 
in  the  county  where  the  offense  of  the  accessory  was  com- 
mitted, notwithstanding  the  principal  offense  was  committed 
in  another  county." 

Without  determining  whether  this  section  is  to  any  ex- 
tent qualified  or  controlled  by  other  statutory  provisions- 
conceding  that  according  to  its  plain  terms  an  accessory  be- 
fore the  fact  can  only  be  indicted  and  tried  in  the  county 
where  the  offense  was  committed — and  assuming  that  the 
testimony  in  this  case  tended  only  to  show  that  Laurie  was 
an  accessory  before  the  fact,  it  still  does  not  follow  that  the 
instruction  was  not  correctly  refused.     If  Laurie  counseled 
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and  advised  the  attempted  robbery  while  he  was  in  Nye 
county,  his  absence  from  the  county  when  the  attempt  was 
made  does  not  prevent  him  from  being  indicted  and  tried 
jointly  with  those  directly  concerned.  If  the  refusal  of  this 
instruction  could  be  justified  on  no  other  ground,  we  would 
presume  in  favor  of  the  correctness  of  the  ruling  of  the  dis- 
trict court,  that  the  evidence  tended  to  prove  the  case  sup- 
posed. 

But  it  is  not  true  that  Laurie,  if  in  Eureka  county  when 
the  attempt  to  rob  was  made  in  Nye  county,  could  only 
have  been  connected  with  the  crime  as  an  accessory  before 
the  fact. 

Our  statute  concerning  crimes  and  punishments  defines 
an  accessory  as  follows  (0.  L.,  2316): 

**Sec.  10.  An  accessory  is.  he  or  she  who  stands  by  and 
aids,  abets  or  assists,  or  who  not  being  present  aiding, 
abetting  or  assisting,  hath  advised  and  encouraged  the  per- 
petration of  the  crime.  He  or  she  who  thus  aids,  abets 
or  assists,  advises  or  encourages,  shall  be  deemed  or  con- 
sidered as  principal,  and  punished  accordingly." 

This  definition  includes  not  only  an  accessory  before  the 
fact  (one  who  has  advised  and  encouraged),  but  also  an  ac- 
cessory at  the  fact  or  principal  in  the  second  degree  (one 
who  stands  by  and  aids,  abets  or  assists).  (See  1  Bishop's 
Cr.  Law,  sec.  648  et  seq. 

By  the  latter  clause  of  the  section  it  is  enacted  that  both 
shall  be  deemed  and  considered  principals,  and  this  taken 
in  connection  witlx  section  252  of  the  Criminal  Practice  Act 
(C.  L.,  1876),  might  be  held  to  have  abolished  all  distinc- 
tions for  every  purpose  between  principals  of  the  first  and 
second  degree  and  accessories  before  the  fact,  were  it  not 
that  section  91,  above  quoted,  seems  to  make  an  exception 
in  favor  of  accessories  before  the  fact  so  far  as  the  local 
jurisdiction  of  the  oflfense  is  concerned. 

Section  252  declares  that  **  no  distinction  shall  exist  be- 
tween an  accessory  before  the  fact  and  a  principal,  or 
between  principals  in  the  first  and  second  degree,  in  cases 
of  felony,  and  all  persons  concerned  in  the  commission  of  a 
felony,  whether  they  directly  commit  the  act  constituting 
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the  offense  or  aid  and  abet  in  its  commission,  though  nofc 
present,  shall  hereafter  be  indicted,  tried  and  punished  as 
principals." 

There  is  an  apparent  incongruity  between  this  section 
and  section  91,  which  was  commented  upon  in  the  State  v. 
Chapmari  (6  Nev.  329,  330.)  But  in  our  opinion  the  utmost 
effect  that  can  be  given  to  section  91  is  to  say  that  an  acces- 
sory before  or  after  the  fact  must  be  tried  in  the  county 
where  his  offense  was  committed.  An  accessory  at  the  fad 
or  principal  in  the  second  degree  should  always  be  indicted 
and  tried  where  the  offense  was  committed. 

Now  it  is  a  matter  within  the  judicial  knowledge  of  the 
court  that  Eureka  county  is  divided  from  Nye  county  merely 
by  an  imaginary  line,  and  it  is  quite  possible  that  Laurie 
might  have  stood  in  Eureka  county  in  sight  and  hearing  of 
what  was  done  by  Hamilton  in  Nye  county.  He  may  have 
been  near  enough  to  render  direct  and  immediate  assist- 
ance. This  is  another  case  in  which  the  instruction  in 
question  would  have  been  improper. 

But  as  the  only  purpose  of  this  discussion  is  to  settle  the 
question  which  will  necessarily  arise  when  the  case  comes 
to  be  re-tried,  it  will  be  as  well  to  assume  that  the  evidence 
against  Laurie  was  of  the  character  suggested  in  the  argu- 
ment. 

We  will  suppose  that  it  tended  to  prove  that  a  plan  was 
concerted  between  Hamilton,  Laurie  and  others,  to  rob  the 
treasure-box  of  Wells,  Fargo  &  Co.,  on  the  road  from  Eu- 
reka to  some  point  in  Nye  county;  that  the  part  of  Laurie 
was  to  ascertain  when  the  stage  left  Eureka,  and  to  make  a 
signal  to  his  confederates  by  building  a  fire  on  top  of  a 
mountain  in  Eureka  county,  which  could  be  seen  by  them 
from  a  point  in  Nye  county,  thirty  or  forty  miles  distant; 
that  he  did  inform  himself  of  the  departure  of  the  mes- 
sengers with  the  treasure;  that  he  gave  the  concerted  signal; 
that  Hamilton  and  Davis  thereupon  attacked  the. stage; 
that  Davis  was  killed  and  one  of  the  messengers  wounded, 
and  that  the  robbery  failed  only  because  of  too  stout  a 
resistance  on  the  part  of  those  in  charge  of  the  treasure. 

If  such  was  the  character  of  the  evidence  against  Laurie, 
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we  are  satisfied  that  the  instruction  ought  to  have  been  re- 
fused. In  the  case  supposed,  Laurie  would  be  not  only  an 
accessory  before  the  fact  (as  having  counseled,  advised  and 
encouraged  the  commission  of  the  crime),  but  he  would  be 
a  principal  at  least  in  the  second  degree. 

Where  several  persons  confederate  together  for  the  pur- 
pose of  committing  a  crime  which  is  to  be  accomplished 
in  pursuance  of  a  common  plan,  all  who  do  any  act  which 
contributes  to  the  accomplishment  of  their  design  are  prin- 
cipals, whether  actually  present  at  its  consummation  or  not. 
They  are  deemed  to  be  constructively  present  though  in  fact 
they  may  be  absent.     (1  Bishop  Cr.  Law,  sec.  650.) 

In  a  note  to  this  section  Mr.  Bishop  says :  **  In  an  English 
jury  case,  Creswell,  J.,  on  consultation  with  Patterson,  J., 
ruled  that  if  one  of  two  confederates  unlocks  the  door  of  a 
room  in  which  a  larceny  is  to  be  committed,  then  goes 
away  and  the  other  confederate  comes  and  steals  the  goods, 
the  former  is  not  a  principal  in  the  theft.  {Beg.  v.  Jeffries, 
3  Cox  C.  C.  85.)  I  doubt  the  soundness  of  this  ruling.  If 
sustainable,  it  must  be  on  the  ground  that  the  unlocking  of 
the  door  constituted  no  part  of  the  crime.  But  it  seems  to 
me  that  it  was  a  part  of  the  criminal  transaction,  distinctly 
contributing  to  the  end.  In  Ohio,  one  of  several  confede- 
rates enticed  the  owner  of  a  store  a  mile  away  and  detained 
him  while  the  others  broke  open  the  store  and  took  the 
goods;  and  the  court  held,  it  seems  to  me  correctly,  that  he 
was  a  principal.  The  decision  was  put  upon  the  ground 
that  he  was  constructively  present.  He  not  merely  advised, 
but  bore  a  part  in  the  criminal  transaction.  That  consti- 
tutes a  principal,  whether  we  call  it  being  constructively 
present  or  not."  {Breese  v.  State,  12  Ohio  State,  146;  see  also 
Hess  V.  The  State,  5  Ohio,  12;  Regy.  Vanderstein  et  aL,  10 
Cox's  Cr.  Cases,  177;  Commonwealth  v.  Lucas,  2  Allen,  170; 
Tate  and  another  v.  2'fie  State,  6  Blackf.  110;  Bex  v.  Lockett,  7 
Carrington  and  Paine,  300;  Rex  v.  Passey  Meadows  et  aL, 
Id.  281;  Rex  v.  Kirhwood  et  aL,  1  Moody's  Crown  Cases, 
304;  Rex  v.  Bingley  et  aL,  1  Kuss.  and  Kyan  Crown  Cases, 
446.) 

These  cases  all  support  the  proposition  above  stated,  that 
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where  several  confederates  act  in  pursuance  of  a  common 
plan,  in  the  commission  of  an  oflfense,  all  are  held  to  be 
present  where  the  offense  is  committed,  and  are  all  princi- 
pals. 

Our  conclusion  is  that  upon  the  case  suggested  the  in- 
struction was  correctly  refused. 

The  judgment  is  reversed  for  the  error  in  refusing  the 
first  instruction  above  quoted,  and  the  cause  is  remanded 
for  further  proceedings. 

EESPONSE    to    petition    FOR    REHEARING. 

A  rehearing  was  granted  in  this  case  upon  suggestion 
by  the  attorney-general  that  a  corrected  transcript  of  the 
record  would  show  that  the  district  court  gave  to  the  jury, 
at  the  request  of  the  defendents,  instructions  precisely 
equivalent  to  that  for  the  refusal  of  which  we  decided  that 
the  judgment  must  be  reversed.  It  now  appears  that  the 
following  instructions,  asked  by  the  defendants,  were 
allowed : 

**  The  jury  is  instructed  that  this  case  is  one  wherein  the 
evidence  is  entirely  circumstantial,  and  that  unless  it  is  in- 
consistent with  any  other  rational  conclusion  than  that  the 
defendants  are  guilty,  then  the  jury  must  find  the  defend- 
ants not  guilty." 

"The  term 'reasonable  doubt' is  one  often  used.  The 
jury  are  instructed  that  they  must  be  satisfied  from  the 
evidence  of  the  guilt  of  the  defendants,  or  either  of  them, 
beyond  a  reasonable  doubt,  before  the  jury  can  legally  find 
him  guilty  of  the  crime  charged  against  him.  The  jury  shall 
be  satisfied  from  the  evidence,  to  a  moral  certainty,  and  be- 
yond a  reasonable  doubt,  that  the  defendants,  or  one  of 
them,  and  no  other  or  different  person  or  persons,  commit- 
ted the  alleged  offense." 

We  think  these  instructions  were  as  clear  and  full  and 
favorable  to  the  defendants  as  the  instruction  refused;  and 
in  substance  amounted  to  the  same  thing.  Therefore  the 
refusal  of  that  instruction  was  not  error  {State  v.  O'ConnoTf 
11  Nev.  425) ;  and  the  judgment  appealed  from  should  be 
aflBrmed. 

It  is  so  ordered. 


J 
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[No.  886.] 

C.  H.  HANSON,  Administrator  of  the  Estate  of  A.  L. 
PAGE,  Deceased,  Eespondent,  v.  JOHN  OHIATO- 
VICH et  al..  Appellants. 

Findings — Documentart  Evidence  must  be  Embodied  in  a  Statement. — 
Neither  the  findings  of  the  court  below,  nor  the  documentary  evidence 
admitted  at  the  trial  will  be  considered  in  the  appellate  court  unless  em- 
bodied in  the  statement  or  identified  as  required  by  statute. 

Presumption  as  to  Ownership  of  Property. — Where  personal  property  is 
shown  to  be  the  property  of  a  party  prior  to  his  death:  Held,  that  the 
law  would  presume,  in  the  absence  of  any  evidence  to  the  contrary,  that  ^ 
it  continued  to  be  his  up  to  the  time  of  his  death. 

Title  to  Property — Declarations  op  Owner. — The  declaration  of  a  party 
while  in  the  possession  of  personal  property  that  it  belonged  to  him, 
and  it  being  marked  in  his  name,  furnished  some  evidence  in  proof  of  his 
title. 

Demand — ^When  not  Necessary. — When  property  is  taken  by  a  party 
without  the  owner's  knowledge  or  consent,  or  levied  upon  and  sold  under 
an  execution  against  another  party,  no  demand  is  necessary  to  enable 
plaintiff  to  maintain  an  action  for  its  recovery. 

Possession  op  Property — Prima  facie  Evidence  of  Ownership. — ^The 
mere  possession  of  personal  property  is  only  T^ri/Tia  facie  evidence  of  own- 
ership, and  will  not  protect  the  purchaser  buying  on  the  faith  of  such 
possession  against  the  claims  of  the  true  owner. 

Estoppel — Must  be  Plead. — Where  a  defendant  relies  upon  the  defense 
of  estoppel,  he  must,  in  his  answer,  allege  the  facts  constituting  the 
estoppel. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  county. 

The  facts  sufficiently  appear  in  the  opinion. 

T.  W,  W.  Davies  and  A.  W.  Crocker,  for  Appellants. 

I.  The  court  erred  in  not  dismissing  the  action  on  the 
ground  that  no  demand  had  been  made  before  suit.  (Dau- 
miel  v.  Gorham,  6  Cal.  43;  Taylor  v.  Seymour ^  6  Id.  512; 
Killey  v.  Scannell,  12  Id.  73;  Ludley  v.  Hayes,  1  Id. 
160;  Paige  v.  O'Neal,  12  Id.  483;  Moore  v.  Murdock,  26  Id. 

524.) 

II.  A  person  having  possession  of  personal  property 
should  be  held  to  be  the  owner,  else  an  innocent  person 
must  suflfer.  (Chitty  on  Cont.  685,  notes;  Poorman  v.  Slills, 
39  Cal.  353.) 
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III.  The  transfer  of  real  estate  constitutes  a  legal  transfer 
of  the  personal  property  on  said  estate.  (Montgomery  v. 
Hunt,  5  Cal.  366;  Eodgldm  v.  Hook,  23  Id.  581.) 

IV.  The  goods  will  be  presumed  to  be  owned  by  the 
owner  of  the  premises,  even  if  the  vendee's  servant  be  on 
the  premises,  and  also  in  possession  of  the  goods.  (Chitty 
on  Cont.  7  Ed.  414.) 

V.  When  one  allows  another  to  deal  with  his  property 
as  if  it  belonged  to  the  latter,  he  is  concluded  thereby.  (1 
Green.  Ev.  sec.  207;  Hostler  v.  Hays,  3  Cal.  307;  Bouvier's 
Die.  Max.  129;  C.  C.  Cal.  sec.  1142;  Hill,  on  Sales,  45.) 

Ellis  &  King,  and  M,  A.  Murphy,  for  Eespondents. 

The  estoppel  relied  upon  against  Hanson  is  not  pleaded, 
and  for  that  reason  the  defendants  were  not  entitled  to 
rely  upon  it.  {Lansings,  Montgomery,  2  Johns.  382;  Cran- 
dall  V.  Gallup,  12  Conn.  365;  Howard  v.  Mitchell,  14  Mass. 
241;  Isaacs  v.  Clarke,  12  Vt.  692;  McNair  v.  0' Fallen,  8  Mo. 
188;  Lord  v.  Bigdow,  8  Vt.  461;  Sharon  v.  Minnock,  6  Nev- 
377.) 

By  the  Court,  Hawley,  C.  J. : 

This  action  was  brought  by  the  plaintiff,  Hanson,  to  re- 
cover a  certain  lot  of  machinery  for  a  quartz  mill,  consisting 
of  an  engine,  boiler,  etc.,  alleged  to  be  the  property  of  A. 
L.  Page,  deceased. 

The  cause  was  tried  before  the  court  without  a  jury. 
Judgment  was  rendered  in  favor  of  the  plaintiff.  The  de- 
fendants moved  for  a  new  trial,  which  was  refused.  This 
appeal  is  from  the  judgment  and  from  the  order  refusing  a 
new  trial. 

1.  The  question  whether  the  evidence  sustains  the  find- 
ings cannot  be  considered  because  the  findings  of  the  court 
are  not  embodied  in  the  statement  on  motion  for  a  new 
trial.     {Alderson  v.  Gilmore,  ante,  84,  and  cases  there  cited.) 

2.  The  documentary  evidence  contained  in  the  transcript 
cannot  be  considered  because  not  embodied  in  the  state- 
ment or  identified  as  required  by  the  statute.  (1  Compiled 
Laws,  1258;  Dean  v.  Pritchard,  9  Nev.  232.) 
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3.  There  was,  in  our  opinion,  suflScient  evidence  on  the 
part  of  plaintiff  (although  it  was  very  slight)  to  sustain  the 
action  of  the  court  in  refusing  to  grant  a  nonsuit.  It  was 
not  absolutely  essential  that  the  testimony  upon  the  part 
of  plaintiff  should  establish  the  title  of  Page  by  direct  testi 
mony  that  it  was  his  property  on  the  day  of  his  death. 
If  shown  to  be  his  property  prior  to  that  time  the  law 
would  presume,  iti  the  absence  of  any  evidence  to  the  con- 
trary, that  it  continued  to  be  his  up  to  the  time  of  his  death, 
and  that  it  belonged  to  the  estate  at  the  date  of  the  com- 
mencement of  this  action.  The  declaration  of  Page,  while 
in  the  possession  of  the  property,  that  it  belonged  to  him, 
taken  in  connection  with  the  fact  that  it  was  marked  in  his 
name,  furnished  some  evidence,  at  least,  in  proof  of  his  title. 

4.  The  principle  of  law  that  when  one  of  two  innocent 
parties  must  suffer  loss  by  the  fraudulent  act  of  a  third,  he 
who  enables  such  third  party  to  occasion  the  loss  must  bear 
it,  as  decided  in  Poorman  v.  Mills,  39  Cal.  345,  and  other 
cases,  has  no  application  to  the  facts  of  this  case.  There 
is  no  testimony  in  the  record  that  either  Page,  in  his  life- 
time, or  his  administrator,  after  his  decease,  consented  to 
the  taking  of  the  property  in  question  by  the  Alida  S.  M.  Co. 

5.  If  the  property  belonged  to  Page  the  taking  possession 
of  it,  without  his  knowledge  or  consent,  by  the  Alida  S.  M. 
Co.,  or  the  levying  upon  it  and  selling  it  under  an  execu- 
tion against  the  Alida  S.  M.  Co.,  by  the  grantor  of  the  de- 
fendants, was  unlawful  and  no  demand  was  necessary  to  en- 
able the  plaintiff  to  maintain  this  action. 

6.  The  testimony  does  not  conclusively  establish  the  fact, 
as  claimed  by  appellants,  that  Page  during  his  life-time 
sold  the  property  to  the  Alida  S.  M.  Co.  It  only  shows 
that  Murray,  the  superintendent  of  said  company,  '*  claimed 
that  the  deed  from  Page  to  the  Alida  S.  M.  Co.  was  in- 
tended to  convey  all  of  the  property  that  he  had  in  Alida, 
and  that  it  did  convey  all  such  property;"  that  Higgs  "al- 
ways claimed  that  the  machinery  for  the  new  mill  was  in- 
cluded in  the  mortgage"  to  him  and  Travis;  that  he  at  one 
time  had  the  possession  of  the  property  and  offered  to  sell 
it,  and  that  Murray  instituted  certain  proceedings,  by  man- 
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damus,  against  Higgs,  and  thereby  obtained  possession  of 
the  property  in  controversy. 

The  statement  sets  forth  the  fact  that  the  ''peremptory 
mandamus,''  the  deed  from  "Page  to  the  Alida  S.  M.  Co./* 
and  the  mortgage  from  "Page  to  Higgs  and  Travis,"  was 
offered  as  rebutting  evidence  on  the  part  of  the  plaintiff  (al- 
though not  in  the  statement  or  identified  in  the  transcript 
so  as  to  authorize  us  either  to  examine  or  consider  the 
same),  leaving  the  inference  at  least  that  these  documents 
did  not  sustain  the  assertions  and  claims  of  the  respective 
witnesses. 

The  mere  possession  of  the  personal  property  by  the 
Alida  S.  M.  Co.  was  only  prima  facie  evidence  of  title,  and 
did  not  protect  the  purchaser,  buying  on  the  faith  of  such 
possession,  against  the  true  owner  of  the  property. 

7.  As  none  of  the  documentary  evidence  can  be  consid- 
ered, the  offered  testimony  of  the  witness  Nicholas  becomes 
immaterial,  and  it  is  therefore  unnecessary  to  decide 
whether  the  court  erred  in  refusing  to  admit  it. 

8.  There  is  no  testimony  in  the  record  that  the  defend- 
ants or  their  grantor  were  ever  misled  as  to  the  ownership 
of  the  property,  by  any  act  of  Page  or  of  the  plaintiff,  so  as 
to  create  an  estoppel.  If  the  defendants  relied  upon  such 
a  defense  they  ought  to  have  alleged  the  facts  constituting 
the  estoppel  in  their  answer. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  882.] 

FEANK  EIVEES,  Eespondent,  v.  S.  M.  aio)  C.  E.  BUB- 
BANK,  Appellants. 

Injunction — ^When  should  not  be  Issued. — An  injunction  shonld  not  be 
issued  to  enjoin  a  defendant  from  doing,  upon  the  public  domain,  vhat 
the  paramount  law  declares  he  may  do  (dig  a  ditch)  when  he  is  not  in- 
solvent or  unable  to  pay  all  damages  that  may  be  done.  {Thorne  v. 
Sweeney,  12  Nev.  254,  affirmed.) 

Possession  op  Lands,  Surveys  when  Recorded. — Burden  op  Proop.— 
In  construing  the  act  to  regulate  serveyors  and  surveying,  (Stat.  1861. 
267;  Stat.  1864-6,  344):  Held,  that  the  surveys  of  land  to  be  evidence 
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of  possession  must  be  filed  for  record  within  the  time  provided  by  statute, 
and  that  the  burden  of  proof  was  upon  the  plaintiff  to  show  that  they 
were  so  recorded. 

Idem — Custom  as  to  Possessory  Title  not  Admissible. — Instructions  in- 
forming the  jury  that  they  might  consider  any  well  known  or  recognized 
customs  among  the  farmers  as  to  the  manner  of  claiming  and  holding 
land  by  possessory  title:  ITe^,  inadmissible. 

Actual  Possession — Deed  to  Entire  Tract. — The  rule,  that  actual  possess- 
ion of  land  may  be  had  without  fences  or  inclosures;  by  proving  that  a^ 
party  lives  upon  and  cultivates  a  portion  of  it  an i  holds  a  deed  to  the 
whole  tract,  does  not  apply  to  a  case  where  a  party  enters  upon  the  land 
luLOwing  it  to  be  a  part  of  the  public  domain,  and  that  his  deed  was 
inoperative  to  convey  any  title.  {Eureka  M.  <fc  S,  Co,  v.  Way^  11  Nev. 
171,  aflarmed). 

Idem — Want  of  Diligence. — Where  the  plaintiff  testified  that  he  inclosed 
the  land  as  rapidly  as  he  was  able;  but  failed  to  show  any  act  or  effort  of 
his  in  this  behalf  for  a  period  of  two  years:  //eW,  upon  a  review  of  all 
the  facts,  that  plaintiff  failed  to  show  that  he  proceeded  with  reasonable 
diligence  to  subject  the  land  to  his  dominion  or  control. 

Idem — Marking  of  Boundaries.  — The  land  claimed  was  agricultural  or 
grazing  land;  it  had  been  used  as  a  common  for  grazing  purposes  without 
objection;  there  was  no  inclosure  of  any  portion  of  the  land  upon  which 
the  ditch  of  defendants  was  dug;  on  one  side  of  the  land  posts,  two  rods 
apart  had  been  set;  on  another  side  post-holes  were  dug  the  entire  dis- 
tance, posts  were  set  a  part  of  the  way  and  scattered  upon  the  ground 
on  the  remaining  part,  for  long  distances  the  post-holes  were  filled  up  and 
there  were  few  if  any  signs  of  a  marked  boundary.  At  one  place  there 
was  a  distance  of  forty  rods  with  no  boundary  line  except  a  ditch  belong- 
ing to  defendants,  while  the  next  forty  rods  had  no  boundary  but  a  pub- 
lic road.  In  the  whole  eighty  rods  there  was  not  a  post-hole,  post,  or 
fence  of  any  character:  Hdd^  that  this  testimony  was  wholly  insufficient 
to  create  any  possessory  right  to  the  land. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County. 

The  facts  appear  in  the  opinion. 

EUis  dc  King,  and  D.  J.  Lewis,  for  Appellant. 

I.  The  perpetual  injunction  mmst  be  dissolved.  {Thome 
Y.  Sweeney,  12  Nev.  251  and  cases  cited;  5  Cal.  119;  7  Johns. 
Ch.  334;  42  Eug.  Ch.  165;  47  N.  H.  437.) 

II.  This  land  is  a  part  of  the  public  domain,  and  Bur- 
bank  had  the  right,  under  the  act  of  congress  of  July  26, 
1866  (sec.  2339  Eev.  Stat.  U.  S.),  to  construct  the  ditch 
for  agricultural  purposes.     At  the  time  of  the  alleged  tres- 
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pass,  plaintiff  was  not  in  the  actual,  open  and  notorious 
possession  of  the  land.  (4  Nev.  66  and  cases  cited;  Sankey 
V.  Noyes,  1  Nev.  69;  Lechler  v.  Chapin,  12  Nev.  65.) 

III.  The  title  was  in  dispute  and  the  injunction  should  not 
have  been  granted.  (High  on  Injunctions,  sees.  257,  261- 
63.)  The  damage  is  alleged  to  have  all  been  in  the  past, 
and  none  threatened  in  the  future;  for  this  reason  the  in- 
junction ought  not  to  have  been  granted.  (High  on  Injunc- 
tions, sees.  4,  8  and  10;  4  Nev.  141;  Thorne  v.  Sweeney y 
supra.) 

Robert  M.  Clarke^  for  Bespondent. 

The  several  points  discussed  by  counsel  are  stated  in  the 
opinion. 

By  the  Court,  Leonard,  J. : 

This  is  an  appeal  from  an  order  refusing  to 
temporary  injunction — an  order  denying  defendants'  motion 
for  a  new  trial,  and  from  the  judgment.  The  action  was 
brought  to  recover  eight  hundred  dollars  damages  for  an  al- 
leged trespass  in  digging  a  ditch  over  and  upon  the  land 
described  in  the  complaint,  and  running  water  therein. 
Plaintiff  also  prayed  the  court  to  enjoin  the  defendants 
from  digging  said  ditch,  from  conducting  water  therein,  and 
from  conimitting  any  further  damages  upon  the  land  de- 
scribed. The  defendants  were  enjoined  until  further  order 
of  the  court.  After  due  notice,  defendants  moved  to  dis- 
solve the  injunction  upon  the  complaint  and  answer.  That 
motion  was  denied,  and  plaintiff  obtained  a  verdict  in  his 
favor  for  one  hundred  and  fifty  dollars  damages,  for  which 
sum  judgment  was  entered  against  defendants,  besides 
seven  hundred  and  twenty-six  dollars  and  thirty-five  cents 
costs,  and  defendants  were  enjoined  *'from  the  construction 
of  any  ditches,  and  from  the  running  of  any  waters,  over, 
through,  or  upon  plaintiff's  said  land,  and  forever  re- 
strained and  enjoined  from  further  damaging  said  premises 
by  the  digging  of  ditches  or  the  running  of  water  as  afore- 
said." 

In  his  complaint,  plaintiff  alleges  these  facts  only:  "That 
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since  March,  1871,  he  has  been,  and  still  is,  the  owner,  in 
possession  and  entitled  to  the  possession  of  six  hundred 
and  forty  acres  of  land  described  therein;  that  he  has  a 
family  residence  upon  said  land,  in  which  he  and  his  family 
reside;  that  he  has  cultivated  a  garden  and  grows  grass  and 
grain  upon  said  land;  that  on  the  tenth  day  of  April,  1877, 
without  plaintiff's  consent  and  against  his  will,  defendant 
forcibly  and  unlawfully  entered  upon  said  land  and  cut  a 
ditch  one  mile  in  length  across  the  same  for  the  purpose  of 
conveying  water;  that  by  the  cutting  of  said  ditch  and  throw- 
ing the  earth  from  it  over  a  portion  of  said  land,  the  latter 
has  been  rendered  unfit  for  cultivation,  plaintiff's  property 
has  been  injuriously  affected,  and  his  use  of  it  obstructed, 
by  defendant's  ditch,  to  plaintiff's  damage  in  the  sum  of 
$800;  that  the  damage  being  done  to  plaintiff's  land  by  the 
digging  of  said  ditch  and  the  flowing  of  said  water  in  and 
upon  the  land  described,  is  irreparable;  that  plaintiff  has 
been  informed  and  believes,  and  so  charges  the  facts  to  be, 
that  defendants  are  insolvent  and  cannot  respond  to  him  in 
damages  for  any  judgment  he  might  obtain  against  them; 
that  plaintiff  is  without  any  adequate  remedy  at  law  and  is 
entirely  remediless,  without  the  equitable  interposition  of 
the  court."  No  other  facts  are  stated.  Defendants  deny 
all  the  material  allegations  of  the  complaint,  and  conse- 
quently all  the  equities,  by  a  sworn  answer.  S.  E.  Bur- 
bank,  one  of  the  defendants,  avers  that  on  the  second  day 
of  April,  1877,  he  became  the  owner  in  fee,  conditional,  of 
a  large  portion  of  the  land  described,  and  over  which 
said  ditch  was  constructed,  by  putchase  from  the  govern- 
ment of  the  United  States,  under  an  **Act  to  provide  for 
the  sale  of  desert  lands  in  certain  states  and  territories," 
approved  March  3,  1877,  and  that  he  is  still  the  owner,  in 
the  possession,  and  entitled  to  the  possession,  of  the  lands  so 
purchased. 

Counsel  for  plaintiff  admit  that  the  averments  of  the  com- 
plaint in  support  of  the  injunction  are  exceedingly  defect- 
ive; but  they  urge  that,  in  the  absence  of  a  demurrer,  they 
are  sufficient  after  verdict  and  judgment  for  plaintiff,  if  the 

evidence  sustains  the  judgment.    Without  deciding  whether 
Vol.  Xni.— 26. 
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counsel  are  or  are  not  correct  in  their  conclusions,  as  to  the 
effect  of  the  defective  pleading,  we  shall  assume,  for  the 
sake  of  the  argument  only,  that  they  are  correct,  and  shall 
examine  the  case  in  the  light  of  the  evidence,  there  being 
no  substantial  conflict  as  to  the  controlling  facts.  We  pass 
the  alleged  error  of  the  court  in  refusing  to  dissolve  the 
temporary  injunction,  and  shall  consider  the  questions  pre- 
sented, from  two  standpoints. 

1.  Admitting,  for  the  present,  that  plaintiff  was  entitled 
to  a  judgment  for  one  hundred  and  fifty  dollars  damage, 
was  he  also  entitled  to  an  injunction? 

2.  Was  he,  from  the  evidence,  entitled  to  any  damages  ? 
There  are  many  reasons  why  the  first  question  must  be 

answered  against  the  plaintiff,  some  of  which  will  be  stated. 
It  by  no  means  follows  that  the  court  would  have  been  jus- 
tified in  enjoining  defendants  after  verdict  for  plaintiff,  even 
though  the  proof,  had  established  the  fact  that  plaintiff's 
legal  rights  in  tfie  land  were  superior  to  the  rights  of  de- 
fendants, (Wason  V.  Sanborn,  45  N.  H.  171;  Thorne  v. 
Sweeney,  12  Nev,  254.)  The  land  in  question  at  the  time 
the  final  injunction  was  granted,  was  a  portion  of  the  unsur- 
veyed  public  domain.  Plaintiff  has  never  taken  any  step 
to  acquire  title  from  the  government.  Under  such  circum- 
stances there  can  be  no  doubt,  that  under  the  act  of  congress 
of  July  20,  1866  (sec.  2339,  U.  S.  Eev.  Stats.),  defendants 
had  the  right  of  way  for  the  construction  of  their  ditch  over 
this  land,  subject  only  to  the  liability  of  paying  for  all  dam- 
ages or  injuries  done  by  them  to  plaintiff's  possession.  By 
that  section  the  right  of  way  for  the  construction  of  ditches 
and  canals  upon  the  public  domain,  for  agricultural  and 
other  purposes  named  therein,  is  acknowledged  and  con- 
firmed. There  was  no  testimony  showing  or  tending  to  show 
that  in  the  construction  of  their  ditch,  or  in  conducting 
water  therein,  defendants  interfered  with,  or  injured,  plaint- 
iff's possession,  unless  he  was  in  possession  of  the  land 
itself.  They  did  not  injure  any  crops,  fences  or  other  im- 
provements. The  allegation  of  defendants'  insolvency  was 
fully  denied  by  the  answer,  and  there  was  no  testimony 
tending  to  show  that  they  were  unable  to  respond  in  dam- 
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ages  for  any  amount  that  might  be  recovered  against  them, 
in  this  or  any  subsequent  action.  Such  being  the  case,  we 
must  presume  that  defendants  were  entirely  solvent. 

Upon  this  point,  then,  our  case  is  this:  Defendants  are 
enjoined  from  doing,  upon  the  public  domain,  what  the  para- 
,  mount  law  declares  they  may  do,  when  they  are  able  to  pay 
all  damages  done,  or  that  may  be  done,  to  plaintiff's  posses- 
sion. It  is  a  part  of  the  act  of  congress  organizing  the  ter- 
ritory of  Nevada,  that  **  no  law  shall  be  passed  interfering 
with  the  primary  disposal  of  the  soil."  The  injunction  in 
this  case  did,  indirectly,  so  interfere.  It  deprived  defend- 
ants of  a  right  acknowledged  and  confirmed  to  them.  The 
court  could  not  do  indirectly  what  the  legislature  was  ex- 
pressly prohibited  from  doing.  Besides,  the  injury  is  not 
irreparable.  Full  compensation  can  be  recovered  in  an 
action  at  law,  if  plaintiff  has  the  superior  title.  Upon  the 
question  of  damages  plaintiff  testified  as  follows:  **In  dig- 
ging the  ditch,  defendants  threw  the  earth  out  of  it  on  the 
bank — the  north  bank.  They  also  flowed  water  through 
it.  With  the  ditch  and  the  water,  they  have  damaged 
me  in  a  considerable  sum  of  money.  It  is  difficult  to 
estimate  the  amount  of  damage.  I  think  that,  including 
what  it  would  cost  me  to  fill  up  the  ditch,  the  damage  is 
equal  to  the  amount  named  in  the  complaint.  Don't  think 
I  could  fill  it  up  for  less  than  a  thousand  dollars.  I  con- 
sider it  a  continuing  damage  as  long  as  the  ditch  is  there. 
*  *  *  The  water  in  the  Burbank  ditch  is  a  damage  to  my 
ranch,  in  addition  to  cutting  it  up  and  making  it  more  diffi- 
cult to  farm.  It  will  cause  willows  to  grow  along  the  bank 
of  the  ditch  after  a  time.  That  has  been  the  effect  produced 
by  the  West  Walker  river  ditch." 

T.  B.  Smith,  a  witness  for  plaintiff,  testified  that  **he 
thought  the  ditch  was  a  damage  to  plaintiff 's  land;  that  if  he 
owned  the  land  he  would  not  have  the  ditch  run  over  it  for 
considerable  money."  Defendants  testified  that  they  were 
in  great  need  of  the  water;  that  they  had  no  other  source 
from  which  they  could  obtain  water  for  irrigating  tHeir 
land;  that  if  they  were  deprived  of  its  use,  their  crops  would 
be  entirely  and  hopelessly  destroyed,  and  that  they  would 
be  damaged  thereby  several  thousand  dollars  in  one  season. 
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The  above  is  all  the  testimony  upon  the  question  of  dam- 
age.    The  ditch  was  completed,  and  the  water  turned  in  and 
kept  running,  some  time  before  the  preliminary  injunction 
even.     At  the  time  of  the  final  injunction,  the  only  act  done, 
or  to  be  done  by  defendants,  was  the  running  of  water  in  a 
completed  ditch,  through  an  open,  unoccupied,  uncultivated 
portion  of  the  public  domain,  used  only  for  grazing  pur- . 
poses  by  plaintiff,  and  others  who  had  no  claim  to  it.    If 
the  digging  of  the  ditch  damaged  plaintiff,  such  damage  was 
complete  before  defendants  were  enjoined.     The  only  pos- 
sible future  damage  that  could  have  been  anticipated,  was 
such  as  might  result  from  keeping  the  ditch  in  repair,  and 
running  water  therein,  through  an  arid  country  that  must 
be  irrigated  by  artificial  means  before  any  kind  of  crop  can 
be  produced.     There  is  no  testimony  that  any  injurious  re- 
sult will  follow  from  the  running  of  water  in  the  ditch,  ex- 
cept that  it  will  cause  willows  to  grow  upon   the  banks. 
Whether  such  growth  will   be  an   injury,  and  if  so,  how 
much,  or  a  benefit,  does  not  appear.     At  any  rate,  admit- 
ting for   the  present  purpose,   that  plaintiff's   rights  are 
superior  to  defendants';  it  is  apparent  that  his  injury,  on 
account  of  the  running  water,  is  but  trifling  in  comparison 
with  defendants'  losses,  if  they  are  deprived  of  its  use.     The 
preliminary  injunction  should  have  been  refused,  because 
the  complaint  was  insufficient  to  justify  it;  but  having  been 
granted,  it  should    have  been    dissolved  on    defendants' 
motion,  and  a  final  injunction  should  have  been  denied  after 
verdict  for  plaintiff.     {Tliorne  v.  Sweeney,  12  Nev.  254.) 

We  now  come  to  the  inquiry,  whether  upon  the  undis- 
puted facts  of  the  case,  plaintiff  was  or  was  not  entitled  to 
recover  damages  in  any  sum.  The  answer  first  depends 
upon  the  result  of  another  inquiry,  to  wit :  At  the  time  of 
the  alleged  trespass  did  plaintiff  have  such  title  or  posses- 
sion as  entitled  him  to  maintain  this  action  for  injury  to  the 
land  itself?  If  he  did  not,  the  condition  of  defendants' 
title  is  a  matter  of  no  consequence. 

As  in  ejectment,  a  rightful  possession  in  the  plaintiff  is 
sufficient  to  enable  him  to  maintain  this  action.  {Rogers  v. 
Cooney,  7  Nev.  217.) 
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In  Staininger  v.  Andrews,  4  Nev.  66,  this  court  said: 
"There  seem  to  be  but  two  methods  in  this  state  of  ac- 
quiring title  sufficient  to  maintain  ejectment  to  public  lands 
not  surveyed  or  brought  into  market  by  the  general  govern- 
ment, and  these  are :  First.  By  a  compliance  with  require- 
ments of  'An  act  prescribing  the  mode  of  maintaining  and  de- 
fending possessory  actions  for  public  lands  in  this  state,' 
(Laws  of  1864-65,  343) ;  and,  Second.  By  actual  possession 
or  occupation  of  such  land."  In  pursuing  our  inquiry  as  to 
the  plaintiff's  rights  we  need  not  consider  the  effect  of  a 
compliance  with  the  desert  land  law,  because  he  claims  no 
rights  under  that. 

At  the  trial  plaintiff  offered,  and  the  court  admitted,  in  ev- 
idence, two  certificates  of  survey,  known  as  the  Hall  &  Simp- 
son survey,  made  April  29,  1864,  and  the  Mitchell  &  Fuller 
survey,  made  on  the  preceding  day,  which  covered  the  land 
occupied  by  defendants'  ditch.  They  were  made  under  the 
tenth  and  thirteenth  sections  of  the  statute  of  1861,  267, 
entitled  **An  act  to  regulate  surveyors  and  surveying," 
vhich  sections  were  repealed  March  9,  1865.  (Stat.  1864- 
65,  344.) 

The  certificate  to  the  Hall  &  Simpson  survey  was  made 
June  10,  1864,  but  it  was  not  recorded  or  filed  for  record 
until  November  22,  1865.  The  certificate  to  the  Mitchell  & 
Fuller  survey  was  made  June  19,  1864,  but  was  not  re- 
corded, so  far  as  the  record  shows,  until  April  9,  1877;  that 
is  to  say,  the  only  proof  before  us  that  it  was  ever  recorded, 
is  a  certificate  of  the  county  recorder,  dated  on  the  day  last 
named,  to  the  effect  that  a  certain  paper  marked  **  Exhibit 
B"  is  a  true  and  correct  copy  of  the  description  and  plat  of 
the  survey  of  land  made  for  Mitchell  &  Fuller  as  appears  of 
record    *    *    ^    in  his  office. 

Sections  10  and  13  of  the  statute  of  1861,  before  referred 
to,  read  as  follows : 

"Sec.  10.  Each  county  surveyor  shall,  within  thirty  days 
after  completing  any  survey,  make  out  a  copy  of  the  field 
notes  and  plat,  and  transmit  one  to  the  surveyor-general, 
and  give  a  certificate  of  such  survey  to  the  person  for  whom 
it  was  made;    *    *    *    and  such  certificate,  provided  the 
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same  shall  be  recorded  in  the  county  record  within  thirty 
days  after  the  delivery  of  such  certificate,  shall  be  evidence 
of  the  title  of  possession  to  the  person  or  persons  holding 
the  same. 

"  Sec.  13.  Such  survey  so  made,  except  in  cases  of  min- 
ing claims,  shall  be  evidence  of  possession  for  one  year 
from  the  date  of  record  of  such  survey." 

The  court  instructed  the  jury  as  follows:  **  The  presump- 
tion of  the  law  is,  that  the  plat  of  survey  of  Mitchell  &  Ful- 
ler's tract  w€is  filed  within  the  time  required  by  law,  there 
being  no  evidence  to  the  contrary." 

It  will  be  noticed  that  sections  10  and  13  were  repealed 
before  the  Hall  &  Simpson  survey  was  recorded,  and  there 
is  no  evidence  showing  that  the  Mitchell  &  Fuller  survey 
was  recorded  before  their  repeal;  also  that  the  former  was 
not  recorded  until  long  after  the  sixty  days  next  succeeding 
the  date  of  survey;  and  presuming  the  surveyor  did  his 
duty,  that  it  was  not  recorded  until  long  after  the  thirty 
days  next  succeeding  the  date  of  its  delivery  to  Hall  & 
Simpson.  And  to  say  the  least,  there  is  no  proof  that  the 
Mitchell  &  Fuller  survey  was  recorded  within  the  time  pre- 
scribed by  the  statute.  Section  10  made  the  doing  of  cer- 
tain acts,  therein  stated,  evidence  of  possession,  but  the  re- 
cording of  the  surveyor's  certificate  within  thirty  days  from 
the  date  of  its  delivery,  was  made  a  condition  precedent  to 
its  becoming  such  evidence.  The  burden  of  proof  was  upon 
plaintiff  to  show  that  they  were  recorded  in  time.  The  law 
may  presume  that  the  surveyor  did  his  official  duty  and  de- 
livered his  field  notes,  plat  and  certificate  in  time;  but  it 
does  not  presume  in  the  absence  of  proof  showing  such 
facts,  that  either  Hall  &  Simpson,  or  Mitchell  &  Fuller  filed 
them  for  record,  or  that  they  were  recorded,  within  thirty 
days  after  delivery  to  them. 

The  court  also  admitted  in  evidence  a  deed  from  Hall  & 
Simpson  to  Frank  Hall,  and  another  from  ihe  latter  to 
plaintiff,  conveying  the  land  described  in  the  Hall  &  Simp- 
son survey.  These  deeds  were  offered  **  for  the  purpose  of 
showing  title  in  the  plaintiff  from  Hall  &  Simpson,  through 
and  under  the  survey  offered,  and  to  connect  plaintiff  with 
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said  survey  for  the  purpose  of  showing  title  under  the  same." 
Both  deeds  were  acknowledged  before  the  Hall  &  Simpson 
survey  was  recorded  and  long  after  the  sixty  days  next  suc- 
ceeding the  survey  had  expired.  At  the  time  the  deeds 
were  acknowledged,  as  well  as  at  the  time  of  the  trial,  the 
survey  and  the  certificate  thereto  were  not  evidence  of  pos- 
session under  the  statute,  and  consequently  the  deeds  were 
not  admissible  for  the  purposes  stated.  The  deed  from  Mit- 
chell to  plaintiff,  offered  for  the  same  purpose,  was,  for  the 
game  reason,  inadmissible  for  such  purposes.  Plaintiff 
testified  that  until  1874  or  1875,  there  was  but  little  of  the 
land  in  Smith's  valley  actually  inclosed;  that  the  farmers 
of  the  valley  herded  the  stock  off  of  their  land  during  the 
growing  and  harvesting  seasons;  that  they  had  an  under- 
standing to  that  effect,  and  that  it  was  a  custom  among 
them;  that  they  also  recognized  and  respected  the  bounda- 
ries of  each  other's  farm,  regardless  of  the  fact  that  they 
were  not  inclosed,  and  regardless  of  the  fact  that  such 
boundaries  were  not  particularly  marked.  The  testimony 
just  stated  was  admitted  against  defendants'  objection,  and 
the  jury  were  instructed  **  that  in  determining  the  fact  of 
possession  they  were  entitled  to  consider  the  character  and  * 
location  of  the  land,  the  acts  of  the  claimant,  and  the  im- 
provements made  upon  the  land,  and  any  well-known  and 
recognized  custom  at  the  time  prevailing  in  Smith's  valley, 
and  known  to  and  acted  on  by  the  parties,  as  to  the  manner 
of  claiming  and  holding  land  by  possessory  title  merely, 
and  as  to  the  construction  of  fences  and  marking  of  bound- 
aries of  land." 

They  were  further  instructed  that  **  if  they  believed  from 
the  evidence  that  prior  to  1875  it  was  a  universal  custom, 
well  known  and  recognized  among  the  residents  of  Smith's 
Valley,  to  claim  and  hold  land  by  possessory  right  without 
inclosure  or  fencing  the  same,  and  that  defendants  and 
plaintiff  knew  of  such  custom  and  recognized  it,  and  claimed 
and  held  their  lands  under  such  custom ;  and  that  plaintiff 
occupied  and  claimed  the  land  in  question  under  such  cus- 
tom; and  that  afterwards,  and  about  that  time,  the  residents 
of  said  valley  commenced  to  inclose  and  fence  their  lands: 
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and  about  that  time,  and  before  defendants  made  any  claim 
to  the  land  or  ditch,  the  plaintiff  commenced  to  inclose  and 
fence  the  land  in  dispute,  and  sioce  then  has  distinctly  com- 
pleted markiog  the  boundaries  of  said  land,  and  Las  partly 
inclosed  said  land,  and  has  with  reasonable  diligence  pros- 
ecuted the  work  of  fencing  and  inclosing  the  same,  then  the 
jury  must  find  for  the  plaintiff.  In  deciding  the  question 
of  reasonable  diligence,  the  jury  are  entitled  to  consider 
the  situation  and  character  of  the  land  and  the  ability  and 
means  of  plaintiff." 

It  was  proper  for  the  court  to  admit  any  testimony  tend- 
ing to  show  that  it  was  unnecessary  to  inclose  the  land  in 
question;  as  that,  in  accordance  with  a  custom  universally 
acquiesced  in,  stock  was  herded  by  the  owners  during  the 
growing  and  harvesting  seasons.  (Courtney  v.  Turner,  12 
Nev.  350.) 

But  testimony  showing  that  the  farmers  of  the  valley 
recognized  and  respected  the  boundaries  of  each  other's 
ranches,  notwithstanding  no  boundaries  were  fixed  or 
known,  and  although  there  were  no  inclosures,  was  inadmis- 
sible ;  and  all  instructions  were  erroneous  which  informed 
the  jury  that  they  might  consider  any  well  known  and  re- 
cognized custom  known  and  acted  on  by  the  parties,  as  to 
the  manner  of  claiming  and  holding  land  by  possessory  title. 

Trespass  is  an  action  for  injury  to  plaintiff's  possession. 
The  possession  necessary  as  to  public  lands  may  be  actual 
or  constructive.  If  it  be  the  former,  in  order  to  recover, 
he  must  show  that  he  has  performed  such  acts  as  are  neces- 
sary in  order  to  subject  the  land  to  his  dominion  and  con- 
trol— such  acts  as  are  essential  to  its  beneficial  enjoyment. 

Constructive  possession  of  such  lands  can  be  had  only  by 
a  compliance  with  the  possessory  act  of  this  state.  An 
agreement  or  custom  among  the  farmers  of  Smith's  Valley 
prior  to  1875,  that  they  would  respect  the  boundaries 
claimed  by  each,  notwithstanding  no  boundaries  were  fixed 
or  inclosures  made,,  and  that  each  might  claim  and  hold  by 
possessory  title  without  taking  the  steps  required  by  law, 
did  not  take  the  place  of  acts  requisite  in  order  to  constitute 
constructive  possession;  nor  did  such  agreement  or  custom 
excuse  the  failure  to  perform  what  was  necessary  under  the 
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law  to  constitute  such  possession.  It  was  an  effort  to  hold 
public  land  by  constructive  possession,  against  the  very 
terms  of  the  statute,  which  declares  that  **no  person  shall 
be  entitled  to  maintain  any  such  action  for  possession  of,  or 
injury  to,  any  claim,  unless  he  or  she  occupy  the  same,  and 
shall  have  complied  with  the  provisions  of  the  third  and 
fourth  sections  of  this  act."     (Stat.  1864-5,  343.) 

Although  plaintiff  did  not  attempt  to  show  a  compliance 
with  the  possessory  act  last  referred  to,  he  still  urges  that 
Lis  possession  and  title  are  ample  to  maintain  this  action 
against  defendants,  for  the  following  reasons :  1.  Because 
plaintiff  resided  upon  the  land,  cultivated  twenty  acres  in 
alfalfa,  and  three  acres  as  a  garden;  had  a  part  actually  in- 
closed with  a  substantial  fence — that  is  to  say,  the  twenty- 
tliree  acres  just  mentioned,  and  held  title  of  record  to  the 
whole,  which  extends  his  possession  to  the  limits  of  his 
claim  as  defined  by  his  deeds;  2.  Because  until  1874  the 
land  was  claimed  and  held  under  a  general  custom  univer- 
sally prevailing  and  recognized  in  the  neighborhood,  and 
after  the  custom  ceased  he  proceeded  with  reasonable  dili- 
gence to  inclose  his  land  with  a  substantial  fence;  3.  Be- 
cause the  land  was  sufficiently  inclosed,  and  the  boundaries 
marked,  to  create  a  possessory  right. 

We  shall  consider  these  three  reasons  in  the  order  stated. 
The  first  is  not  good  for  the  reasons  given  in  Wolfskill  v. 
Malojoivichy  39  Cal.  280,  and  in  Eureka  M.  Co.  v.  Way,  11 
Nev.  182. 

In  answer  to  the  second  we  shall  add  nothing  to  what  has 
been  said  as  to  the  effect  of  the  custom  or  agreement  be- 
tween the  ranchmen.  But  if  it  should  be  admitted,  that 
until  1874  or  1875,  such  custom  supplied  the  place  of  actual 
or  constructive  possession,  still  the  testimony  would  not 
show  that  subsequent  to  that  date,  plaintiff  either  subjected 
the  land  over  which  the  ditch  was  constructed  to  his  domin- 
ion and  control,  or  that  he  proceeded  with  reasonable  dili- 
gence to  do  so.  Under  this  head  we  content  ourselves  with 
the  statement,  that  plaintiff  did  not  have  actual  possession  at 
the  time  of  the  alleged  trespass,  and  shall  defer  an  examin- 
ation of  the  testimony  upon  the  point  until  we  consider  the 
third  reason   above   stated.     It  is  necessary,  however,    to 
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consider  the  claim  that  he  proceeded  with  reasonable  dili- 
gence to  subject  the  land  to  his  control.  It  being  true  that 
at  the  time  of  the  alleged  trespass,  the  land  was  not  in  the 
actual  or  constructive  possession  of  plaintiff,  the  burden  of 
proof  was  upon  him  to  show  that  he  had  proceeded  with 
reasonable  diligence  in  an  effort  to  acquire  such  possession, 
and  in  the  absence  of  such  proof,  diligence  cannot  be  pre- 
sumed. Upon  this  point  plain  tiff  testified  as  follows:  **  The 
fence  on  the  south  and  west  sides  of  the  Hall  &  Sampson 
tract  was  sold  by  me  soon  after  I  bought  it,  in  1865; 
soon  afterwards  the  old  house  or  cabin  was  also  taken 
down  and  hauled  away  in  1865;  no  buildings  were  ever 
afterwards  put  upon  the  Hall  &  Simpson  tract;  the  land 
was  never  inclosed  afterwards  until  about  two  years  ago;  I 
then  began  to  inclose  the  remaining  portion  of  the  two 
tracts;  *  *•  *  I  hauled  some  posts  and  began  to  set 
them  for  the  purpose  of  making  a  wire  fence;  I  dug  the 
post-holes  along  the  south  side  of  the  ranch  from  the  alfalfa 
field  to  the  south-west  corner  of  the  Hall  &  Simpson  tract, 
and  from  said  corner  northerly  to  a  point  intersecting  Dobe 
Smith's  ranch;  I  set  up  some  of  the  posts,  but  not  all  of 
them;  did  not  set  any  posts  for  a  year  or  more  prior  to  this 
controversy;  about  the  time  when  they  were  constructing  the 
ditchlwas  setting  posts  along  the  western  boundary  of  my  six 
hundred  and  forty  acres,  to  and  across  the  course  of  the  ditch; 
*  *  *  I  have  been  fencing  my  land  as  fast  as  I  could 
for  the  past  two  years;  I  was  not  able  to  have  any  help, 
and  had  to  do  the  work  myself;  there  were  posts  set  up 
on  my  west  line  north  of  where  the  defendants  dug  their 
ditch.  Some  of  the  posts  had  been  broken  down  since  they 
were  set  two  years  ago;  those  that  had  been  broken  down 
or  displaced  had  not  been  replaced;  there  was  probably  a 
quarter  of  a  mile  on  the  west  side,  where  the  posts  had  not 
been  set  up;  the  posts  were  on  the  ground;  they  were 
hauled  there  two  years  ago  and  the  post-holes  dug;  *  *  * 
no  crop  of  any  kind  had  been  cultivated  on  the  Hall  & 
Simpson  tract  since  1865,  and  no  crop  had  been  grown 
or  harvested  upon  any  of  the  land  outside  of  the  alfalfa 
field  and  garden  since  1871,  except  that  I  turned  some  water 
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out  of  my  ditch  on  the  land  to  make  the  wild  grass  grow 
upon  it;  I  also  sowed  some  timothy  seed  on  the  land 
among  the  sagebrush,  so  as  to  fit  the  land  for  grazing  pur- 
poses; other  people's  cattle,  as  well  as  my  own,  grazed 
upon  the  land,  when  there  were  any  in  the  valley;  it  was 
too  much  trouble,  and  would  not  pay,  to  herd  them  off; 
*  *  *  there  were  several  reasons  why  I  did  not  culti- 
vate the  whole  of  the  six  hundred  and  forty  acres;  I  did 
not  have  water  enough;  I  was  too  poor  to  hire  help  to  grub 
out  the  brush,  inclose  the  land  and  put  in  crops;  I  found 
it  necessary  to  hire  out  sometimes  in  order  to  make  a  living 
for  myself  and  family;  I  have  a  wife  and  one  child;  *  * 
in  1876  I  farmed  in  Mason's  valley,  in  this  county;  no  one 
worked  on  my  place  except  what  my  wife  did;  she  resided 
on  the  place  in  Smith's  valley  during  my  absence,  and 
worked  the  garden  and  attended  to  the  alfalfa  field,"         , 

T.  B.  Smith  testified  for  plaintiff,  that  **  the  latter  had 
lived  on  the  Eivers  ranch  since  1870  or  1871;  that  he  had 
been  away  part  of  the  time  working  for  wages;  that  he  sup- 
posed he  did  not  fence  his  ranch  because  he  was  too  poor." 
The  above  is  all  of  the  testimony  of  plaintiff,  showing 
diligence,  subsequent  to  the  time  the  post-holes  were  dug, 
and  a  part  of  the  posts  set,  two  years  or  more  prior  to  the 
alleged  trespass. 

Defendants'  testimony  accords  with  plaintiff's.  They 
testified  that  **  after  the  placing  of  the  posts  two  or  three 
years  ago,  Eivers  did  nothing  more  to  reclaim  the  land  out- 
side of  the  field  and  garden,  until  this  spring  (1877),  when 
he  grubbed  out  the  sagebrush  from  eight  or  ten  acres  next 
west  of  the  field,  and  about  seventy  rods  southerly  from 
the  ditch;  the  posts  have  never  been  connected  by  any 
boards,  wires  or  anything  else  so  as  to  make  a  fence.  When 
we  were  digging  the  ditch,  Eivers  set  up  a  few  posts  on  the 
west  side  of  the  six  hundred  and  forty  acre  tract — probably 
twenty  in  all." 

We  have  stated  all  the  testimony  tending  to  show  dili- 
gence; and  in  our  opinion,  instead  of  showing  that  he  pro- 
ceeded with  reasonable  industry  to  subject  the  land  to  his 
control,  by  the  prosecution  of  such  work  as  was  necessary  to 


412  ,    ElVEES  V.  BURBANK.  [Sup.  Ct. 

Opinion  of  the  Court — Leonard,  J. 

its  complete  enjoyment,  it  plainly  shows  an  inexcusable 
want  of  diligent  labor.  True,  plaintiff  testified  that  he  in- 
closed the  land  as  rapidly  as  he  was  able;  but  he  stated  no 
single  act,  or  effort  of  his  in  aid  of  such  result,  for  a  period 
of  two  years  or  more.  He  did  not  even  keep  the  posts  stand- 
ing that  had  been  set.  He  did  not  make  an  additional 
mark  upon  what  he  now  claims  as  his  boundary  line,  during 
that  long  period  of  time.  At  the  trial  he  did  not  know 
where  his  boundaries  were,  except  from  the  records  of  the 
surveys,  and  he  admitted  that  when  he  set  his  posts  he  did 
not  follow  the  lines  of  the  surveys.  In  1876  he  left  the  land 
and  cultivated  another  ranch  in  another  valley.  He  went 
to  California  during  the  two  years,  and  was  absent  about 
four  months.  It  is  said  that  he  was  poor  and  unable  to  in- 
close the  land.  If  he  was  unable  to  to  employ  help,  that 
fact  .would  excuse  him  for  not  hiring,  but  it  does  not  excuse 
him  for  not  being  diligent  himself.  If  a  man  is  poor,  he 
should  claim  no  more  of  the  unsurveyed  public  domain  than, 
within  a  reasonable  time,  he  can  subject  to  his  dominion; 
then  if  he  diligently  pursues  his  work,  the  law  will  protect 
him,  although,  if  ejected,  he  may  not  be  able  to  show  that 
he  has  secured  an  actual  possession.  {Staininger  v. 
Andrews,  4  Nev.  70.) 

We  now  come  to  the  third  reason  stated  above  in  support 
of  the  claim  that  plaintiff's  possession  was  sufficient. 

That  an  inclosure  was  necessary,  subsequent  to  1874, 
whether  the  land  was  used  for  agricultural  or  grazing  pur- 
poses, is  evident;  and  that  in  the  absence  of  a  proper  fence, 
it  was  not  subjected  to  the  will  and  control  of  the  plaintiff 
is  equally  certain.  As  we  have  seen  from  plaintiff's  testi- 
mony, other  people's  cattle  grazed  upon  the  land  whenever 
there  were  any  in  the  valley;  and  there  is  no  proof  that  the 
custom  of  herding  off  the  stock  has  existed  for  two  years  or 
more.  S.  M.  Burbank  testified  that  *'the  land  claimed  by 
plaintiff,  for  the  last  ten  or  twelve  years  had  been  used  as  a 
common  for  grazing  purposes,  without  any  objection  being 
interposed  that  he  ever  heard  of,"  and  his  testimony  was 
Uot  disputed. 

We  do  not  deem  it  necessary  to  follow  the  witnesses  in 
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their  description  of  the  boundaries  marked,  the  posts  set, 
etc.  It  was  not  claimed  that  there  was  an  inclosure  of  any 
portion  of  the  land  upon  which  the  ditch  was  dug.  On  the 
south  side  of  the  two  tracts,  posts,  two  rods  apart,  were  set 
in  1874  or  1875,  On  the  west  side  post-holes  were  dug  the 
entire  distance;  post  were  set  a  part  of  the  way,  and  were 
scattered  upon  the  ground  throughout  the  remaining  por- 
tion of  that  side.  On  the  west  side  many  of  the  post- 
holes  had  been  filled  by  gravel,  and  for  a  long  distance 
north  of  the  ditch  there  were  few,  if  any,  signs  of  a  marked 
boundary  of  plaintiff's  claim.  From  the  north-east  corner 
southerly  there  was  a  distance  of  forty  rods  with  no  bound- 
ary line,  except  a  ditch  belonging  to  defendants,  while  the 
next  forty  rods  southerly  had  no  boundary  but  a  public 
road.  Throughout  the  whole  eighty  rods  just  mentioned, 
there  was  not  a  post-hole,  post  or  fence  of  any  character. 

T.  B.  Smith,  a  witness  for  plaintiff,  testified  that  plaintiff 
had  posts  set  up,  and  post-holes  dug,  and  ditches,  to  mark 
the  boundaries;  that  the  lines  could  be  easily  distinguished 
by  these  marks.  But  upon  cross-examination  he  stated 
that  he  did  not  know  the  boundaries;  that  he  had  been 
over  it  very  little;  never  saw  or  looked  for  any  monuments; 
had  never  been  around  the  six  hundred  and  forty  acres,  and 
could  not  say  how  far  it  was  inclosed,  except  the  field  and  gar- 
den; had  seen  a  few  posts  at  the  west  end;  did  not  know  how 
far  the  east  end  was  marked  by  posts,  monuments  or  fences 
other  than  the  willow  fence  around  the  garden  and  field; 
that  the  land  along  the  course  of  the  ditch,  though  once 
cultivated,  was  then  overgrown  with  sage-brush,  grease- 
wood  and  rabbit-brush,  and  bore  a  strong  resemblance 
to  the  outside  lands;  that  the  brush  was  not  quite  as  large, 
though  much  of  it  was  two  feet  high. 

In  my  opinion  the  testimony  would  not  have  justified  a 
verdict  for  plaintiff  had  the  ground  been  timber-land  and 
the  action  been  trespass  for  cutting  and  carrying  away 
timber  therefrom.  (Eureka  M,  Co.  v.  Way^  11  Nev.  174.) 
In  such  a  case,  it  is  established  that  an  occupation  within 
boundaries  so  clearly  marked  and  defined  as  to  notify 
strangers  that  the  land  is  taken  up  or  located  is  all  that  is 
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necessary.    {McFarlandv.  Culbertson,  2  Nev.  282;  Eureka  M. 
Co.  V.  Way,  supra.)   In  the  last  case  tlie  court  says:  **  With- 
out here  entering  into  the  details  of  the  testimony,  it  may  be 
stated  in  general  terms  that  for  more  than  a  quarter  of  a 
mile  on  the  south  Hue  between  the  bluff  of  rocks  and  the 
summit  of  the  mountain,  there  are  no  blazed  trees  to  desig- 
nate the  boundary,  and  for  a  distance  of  one  thousand  two 
hundred  and  sixty  feet  from  the  south-west  corner,  along 
the  western  line,  over  a  smooth,  grassy  plot,  there  is  no 
monument,  tree  or  anything  else  to  mark  the  line.    (p.  175.) 
*     *     *    That  natural  boundaries,  when  taken  in  connec- 
tion with  artificial,  are  sufficient  to  mark  the  boundaries  of 
timber-land,  will  not  be  disputed;  but  the  artificial  bound- 
aries must  be  made  in  such  a  manner  as  to  clearly  mark  and 
define  the  line,  and  must  connect  with  the  natural  bound- 
aries in  such  a  way  that  any  person  going  upon   the  land 
could,  by  following  the  marked  lines,  tell  the  precise  extent 
of  the  land  located  and  claimed,  and  the  claimant  must  he 
an  actual  occupant  within  such  boundaries."   (p.  182.)  And 
on  page  176  it  is  said:  **In  the  absence  of  a  perfect  in- 
closure,  it  is  certainly  essential   that  the  boundary  lines 
should  be  so  clearly  marked  and   defined   that   the  same 
could  be  readily  traced,  and  the  extent  of  the  claim  easily 
known,  and  no  stretch  of  the  imagination  could  be  so  ex- 
tended as  to  authorize  any  court  to  hold  that  the  boundary 
lines  were  so  marked  and  defined  around  the  land  in  ques- 
tion.    How  could  a  stranger  crossing  the  smooth,  grassy 
spot  designate  the  boundary  ?  There  is  no  fence,  no  strmg 
of  brush  or  felled  trees,  no  mark  or  monument  for  a  distance 
of  a  quarter  of  a  mile.     Almost  the  same  condition  of  the 
boundary  is  found  on  the  south  line,  between  the  bluff  of 
rocks  and  the  south-west  corner.     A  stranger  in  entering 
would  discover  no  visible    signs  of    any  designation  of 
boundaries  whatever.   The  law  does  not  require  speculation 
upon  these  points.     The  acts  necessary  to  clearly  mark  the 
boundaries  must  be  done  in  order  to  notify  strangers  that 
the  land  is  located.     Otherwise  any  person  would  have  as 
much  right  as  the  claimant  to  enter  upon  the  land,  cut  the 
wood  and  timber  thereon  and  take  the  same  away." 
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But  the  land  in  this  case  is  not  timber  land,  and  requires 
more  than  a  marking  of  the  boundaries  before  it  can  be 
said  to  be  subjected  to  the  dominion  of  plaintiflf.  For 
a  period  of  two  years  prior  to  the  alleged  trespass,  it 
could  have  been  put  to  no  exclusive,  valuable  use  by  plaint- 
iff without  inclosing  it.  It  is  not  pretended  that  he  did 
have  its  exclusive  use  for  any  purpose.  It  follows  that 
plaintiff  did  not  have  possession  of  the  land  over  which  de- 
fendants dug  their  ditch,  and  consequently  that  he  was  not 
entitled  to  recover  damages  in  any  sum. 

The  injunction  is  dissolved,  and  the  judgment  and  orders 
appealed  from  are  reversed. 


[No.  909.] 

SAMUEL  F.  THOENE,  Eespondent,  v.  E.  D.  SWEENEY 

ET  AL.,  Appellants. 

iNJuiTcnoN — ^Nominal  Damages — Costs. — An  appeal  having  been  taken  in 
this  case  from  an  order  refusing  to  dissolve  the  temporary  injunction, 
and  that  order  having  been  reversed  upon  the  ground  that  an  injunction 
should  not  issue  to  prevent  merely  nominal  damages  (12  Nev.  251),  and 
the  court  below  having,  upon  the  same  facts,  at  the  final  trial,  rendered 
judgment  in  favor  of  plaintiff  for  one  dollar  damages,  for  costs,  and  a 
perpetual  injunction:  Held,  that  the  court  erred  in  rendering  judgment 
for  costs  and  decreeing  a  perpetual  injunction. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  appear  in  the  opinion. 

T.  W.  W.  Davies,  for  Appellants. 

Robert  M.  Clarice^  for  Eespondent. 

By  the  Court,  Beatty,  J. : 

This  is  the  same  case  that  was  formerly  here  on  appeal 
from  the  order  refusing  to  dissolve  the  temporary  injunc- 
tion. (12  Nev.  251.)  After  the  decision  of  that  appeal  the 
case  was  tried  in  the  district  court,  and  a  final  judgment 
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rendered  in  favor  of  the  plaintiff  for  one  dollar  damages, 
for  his  costs  of  suit,  and  for  a  perpetual  injunction.  Froip 
that  judgment,  and  from  an  order  denying  their  motion  for 
a  new  trial,  the  defendants  appeal. 

Objection  is  made  by  the  respondent  to  the  consideration 
of  the  appeal  from  the  order  refusing  a  new  trial  upon  the 
ground  that  notice  of  the  motion  was  not  given  in  time. 
This  objection  is  without  merit  unless  it  should  be  held  that 
the  case  was  tried  by  a  jury.  The  fact  is  that  certain  spe- 
cial issues  were  submitted  to  and  found  by  a  jury,  but  no 
general  verdict  was  rendered,  and  there  was  no  finding  as  to 
what,  if  any,  damage  had  been  caused  by  the  alleged  tres- 
passes of  the  defendants.  Upon  the  rendition  of  the  spe- 
cial verdict,  the  case  was  continued  for  argument,  and  after 
argument  held  under  advisement  by  the  court.  Finally  a 
judgment  was  filed  by  the  judge,  in  which  were  recited  the 
findings  of  the  jury  and  his  own  findings  and  conclusions. 
Thereupon  the  plaintiff's  attorney  served  upon  the  attorney 
for  the  defendants  a  written  notice  of  the  filing  of  the  de- 
cision, and  within  ten  days  thereafter  notice  of  their  inten- 
tion to  move  for  a  new  trial  was  filed  and  served  by  defend- 
ants. 

We  think  this  was  a  case  tried  by  the  court  within  the 
meaning  of  the  statute  (G.  L.  1258),  and  that  the  notice 
was  in  time.  But  whether  it  was  or  not  is  of  no  conse- 
quence; for  the  appeal  from  the  judgment  presents  the  only 
question  which  it  will  be  necessary  to  consider. 

The  special  verdict  of  the  jury  and  all  the  findings  of  the 
court  are  incorporated  into  the  judgment,  and  are  thus 
made  a  part  of  the  judgment-roll;  and  it  appears  therefrom 
that  a  perpetual  injunction  has  been  granted  upon  the  iden- 
tical facts  which  we  decided  on  the  former  appeal  afforded 
no  ground  for  an  injunction. 

The  decision  of  the  district  judge  seems  to  have  been 
based  entirely  upon  a  finding  of  the  jury  that  the  defendants 
failed  to  comply  with  one  of  the  requirements  of  the  statute 
relating  to  the  condemnation  of  the  right  of  way  for  flames 
and  ditches,  by  not  keeping  good  their  tender  of  the  amount 
awarded  as  damages  by  the  arbitrators.     But  our  decision 
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was  that,  independent  of  all  questions  concerning  the  con- 
stitntionality  of  that  act,  and  of  course  without  any  regard 
to  the  question  whether  or  not  it  had  been  complied  with, 
an  injunction  ought  not  to  issue  to  prevent  a  merely  nom- 
inal damage.  The  judgment  shows  that  there  has  been  no 
actual  damage  caused  by  the  construction  and  operation  of 
the  ditch  and  flume  of  the  defendants,  and  it  follows  from 
our  former  decision,  which  has  become  the  law  of  the  case, 
that  a  prayer  for  an  injunction  should  haye  been  denied. 
It  follows,  also,  that  it  was  error  to  allow  the  plaintiff  to 
recover  costs.     (0.  L.  1539.) 

The  judgment  is  reversed  and  the  cause  remanded  with 
instructions  to  the  district  court  to  modify  its  judgment  by 
striking  out  so  much  thereof  as  allows  a  recovery  of  costs, 
and  all  that  part  relating  to  the  injunction. 
Vol.  Xin.— 27. 
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[No.  930.] 

STATE  OF  NEVADA  ex  bel.  JOHN  W.  FOX  v. 

W.  W.  HOBAET. 

State  Prison — ^Wabden  Authorized  to  employ  Physician — Statutes  1877, 
66,  Construed. — In  construing  the  acts  to  provide  for  the  government  of 
the  state  prison  (statutes  1877,  66) :  Heldy  that  the  authority  to  employ  a 
physician  is  vested  in  the  warden  under  the  clause  conferring  upon  him 
the  power  to  appoint  "all  necessary  help.* 

Application  for  mandamiis. 
The  facts  are  stated  in  the  opinion. 
T.  W.  W.  Daviea,  for  Petitioner. 
JoJm  B.  Kittrell,  for  Respondent. 

By  the  Court,  Beatty,  J. : 

The  relator  was  appointed  physician  to  the  state  prison 
by  the  board  of  state  prison  commissioners,  and  his  account 
for  services  as  such  physician  has  been  allowed  by  the  board 
of  examiners.  He  prays  for  a  writ  of  mandamus  to  compel 
the  respondent,  who  is  state  controller,  to  draw  his  warrant 
on  the  treasurer  for  the  amount  so  allowed.  The  ground 
upon  which  the  respondent  refuses  to  draw  his  warrant  is 
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that  the  right  to  appoint  a  physician  to  the  prison,  belongs 
to  the  warden  of  the  prison  (who  has  made  another  appoint- 
ment), and  not  to  the  board  of  commissioners.  This  pro- 
ceeding is  an  amicable  one,  instituted  for  the  purpose  of 
obtaining  a  construction  of  the  law,  and  all  the  facts  neces- 
sary to  present  the  single  question  as  to  where  the  power 
of  appointment  resides,  are  admitted.  If  it  belongs  to  the 
board  of  commissioners,  it  is  conceded  that  the  writ  should 
issue;  if  it  belongs  to  the  warden  the  petition  must  be  dis- 
missed. 

By  section  21,  article  6,  of  the  constitution,  the  governor, 
secretary  of  state,  and  attorney-general  are  constituted  a 
board  of  state  prison  commissioners,  but  they  are  to  have 
only  such  supervision  over  matters  connected  with  the 
prison  as  may  be  provided  by  law.  It  is  to  the  statutes, 
therefore,  that  we  must  look  for  a  definition  of  their  pow- 
ers. Under  the  act  of  1873  (Stats.  1873,  18)  they  were  in- 
vested with  very  extensive  and  general  authority,  including 
the  right  to  appoint  a  warden  and  "all  necessary  help." 
But  by  the  act  of  the  last  legislature  (Stats.  1877,  66)  a  rad- 
ical change  in  the  government  of  the  prison  was  effected. 
The  power  of  appointing  the  warden  was  taken  from  the 
commissioners  and  vested  in  a  joint  convention  of  the  two 
branches  of  the  legislature;  and  upon  the  warden  so  to  be 
chosen  was  conferred  the  power  to  appoint  and  remove  the 
deputy  warden,  and  *'  all  necessary  help  "  at  the  prison. 

In  place  of  the  general  supervisory  authority  formerly  ex- 
ercised by  the  commissioners  their  powers  were  enumerated 
and  limited  as  follows:  **  They  shall  have  full  control  of  all 
the  state  prison  grounds,  buildings,  prison  labor,  prison 
property;  shall  purchase,  or  cause  to  be  purchased,  all 
needed  commissary  supplies,  all  raw  material  and  tools  ne- 
cessary for  any  manufacturing  purposes  carried  on  at  said 
prison ;  shall  sell  all  manufactured  articles  and  stone,  and 
collect  money  for  the  same;  shall  rent  or  hire  out  any  or  all 
of  the  labor  of  the  convicts,  and  collect  the  money  there- 
for."   (Stats.  1877,  66,  sec.  1.) 

If  the  power  to  appoint  a  physician  is  not  embraced  in 
these  provisions — and  clearly  it  is  not — there  is  nothing  in 
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the  existing  law  under  which  the  conoimissioners  can  claim 
to  exercise  it.  Their  general  supervising  powers  have  been 
abolished,  and  their  power  to  appoint  "  all  necessary  help'* 
at  the  prison  has  been  transferred  to  the  warden.  He  alone^ 
in  our  opinion,  has  authority  to  employ  a  physician  for  the 
prisoners. 

It  follows  that  the  petition  must  be  dismissed,  and  it  is 
so  ordered. 


[No.  859.] 

GEOEGE  T.  DAVIS,  Eespondent,  v.  G.  N.  NOTWAEE, 

ET  AL.,  Appellants. 

Defense  to  Promissory  Note — Existence  of  Judgment  Cannot  be  Shown" 
BY  Parol  Testimony. — The  defendant  claimed  that  the  consideration  of 
the  note  sued  on  was  the  sale  of  certain  timber  and  other  property,  and 
offered  by  parol  testimony  to  shqw  that  the  timber  was  lost  in  an  action 
at  law  to  determine  the  right  of  property  therein:  Held,  that  the  fact  of 
such  a  suit  or  the  -judgment  therein,  could  not  be  proved  by  parol. 

Idem — Counter-claim. — A  demand  of  one  of  several  defendants  cannot  be 
pleaded  as  a  counter-claim  to  a  demand  upon  which  they  are  jointly  lia> 
ble  unless  there  is  an  agreement  that  it  shall  so  operate. 

Idem — Agreement  Construed. — The  agreement  relied  upon  to  establish  a 
counter-claim,  provided  that  any  sum  found  to  be  due  from  Davis  & 
Freeman  to  W.  F.  Davis  (defendant)  should  remain  in  the  hands  of  D.  & 
F.  until  the  note  sued  on  has  been  paid,  and  until  all  claims  against  D. 
&  F.  for  certain  indebtedness  are  paid:  Held,  that  by  the  terms  of  said 
contract  the  indebtedness  therein  mentioned  was  not  to  be  credited  upon 
the  note. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  are  stated  in  the  opinion. 

Ellis (& King,  for  Appellants. 

B.  M.  Clarhe,  for  Eespondent. 

By  the  Court,  Beatty,  J. : 

This  is  a  suit  to  recover  the  unpaid  balance  of  a  promise 
sory  note  of  which  plaintiff  is  the  assignee.  By  way  of  de- 
fense to  the  action  the  answer  alleges :    1.  That  the  consid- 
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eration  of  the  note  was  the  sale  of  certain  timber  and 
other  property;  that  the  vendors  had  no  title  to  the  timber 
(which  was  invoiced  at  one  thousand  and  seventeen  dollars) 
and  that  the  defendants  therefore  lost  it;  2.  That  at  the 
time  of  the  making  of  the  note  the  payees  were  indebted  to 
one  of  the  defendants,  and  that  it  was  agreed,  as  part  of  the 
transaction,  that  said  indebtedness  should  operate  as  a 
credit  upon  the  note. 

Plaintiff  recovered  a  judgment  for  the  full  amount  claimed 
by  him,  and  the  defendants  appeal  relying  upon  two  assign- 
ments of  error  in  the  rulings  of  the  district  court. 

The  statement  shows  that  on  the  trial  the  defendants  of- 
fered to  prove  that  the  timber  mentioned  in  the  answer  was 
lost  through  the  result  of  a  lawsuit  brought  to  determine 
the  right  of  property  therein.  The  plaintiff  objected  to 
parol  testimony  as  to  the  fact  of  the  suit  or  the  judgment 
therein,  and  the  objection  was  sustained.  There  can  be  no 
doubt  that  this  ruling  was  correct.  The  only  ground  upon 
which  counsel  contends  that  it  was  erroneous  is,  that  parol 
testimony  was  necessary  to  identify  the  timber  which  was 
lost  with  the  timber  for  which  the  note  was  given.  No 
doubt  parol  testimony  would  have  been  necessary  and  com- 
petent for  that  purpose,  but  the  ruling  of  the  court  was  not 
made  upon  any  such  offer. 

The  next  assignment  of  error  relates  to  the  counter-claim 
of  the  defendant,  W.  T.  Davis,  which,  as  the  answer  alleges, 
was  by  agreement  of  the  parties  to  operate  as  a  credit  on 
the  note. 

The  agreement  relied  upon  in  support  of  this  allegation 
was  a  contract  in  writing  between  the  defendant  Davis  upon 
the  one  part  and  the  payees  of  the  note  upon  the  other  part, 
which  was  executed  at  the  same  time  as  the  note.  It  ap- 
pears therefrom  that  at  that  time  there  were  some  unsettled 
accounts  between  Davis  and  said  payees,  and  that  the  bal- 
ance was  understood  to  be  in  favor  of  Davis.  Among 
numerous  other  stipulations  relating  to  a  variety  of  matters, 
the  contract  contains  the  following:  ''Also  to  permit  any 
sum  of  money  found  to  be  due  from  Davis  &  Freeman  to 
said  W.  T.  Davis  to  be  and  remain  in  the  hands  of  said 
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Dayis  &  Freeman  or  said  Gillson,  as  receiver,  until  a  cer- 
tain note  for  thirteen  thousand  five  hundred  and  sixteen 
dollars  and  sixteen  cents  (the  note  in  suit)  made  by  W. 
T.  Davis  and  0.  N.  Noteware,  and  payable  to  George  Gill- 
son,  as  receiver,  has  been  paid,  and  until  all  claims  against 
said  firm  of  Davis  &  Freeman,  or  Davis,  Freeman  &  Co., 
for  indebtedness  of  the  aforesaid  stores,  are  fully  settled 
and  paid.  In  consideration  whereof  the  said  Davis  &  Free- 
man and  George  Gillson  agree  to  make  said  sale  to  said  G. 
N.  Noteware  and  W.  T.  Davis,"  etc. 

Having  proved  this  contract,  the  defendants  next  offered 
to  prove  the  amount  of  the  indebtedness  of  Davis  &  Free- 
man to  the  defendant  W.  T.  Davis;  but  the  testimony  was 
objected  to  by  plaintiff  and  excluded  by  the  court  on  the 
ground  that  by  the  terms  of  the  contract  said  indebtedness 
was  not  to  be  credited  upon  said  note,  and  was  not  due  or 
demandable  until  after  the  payment  of  said  note.  We  think 
the  ruling  of  the  court  was  correct. 

In  the  absence  of  any  special  circumstances  calliog  for  the 
exercise  of  the  equitable  powers  of  the  courts,  a  demand  of 
one  of  the  several  defendants  cannot  be  pleaded  as  a  counter- 
claim to  a  demand  upon  which  they  are  jointly  liable,  un- 
less there  is  an  agreement  that  it  shall  so  operate.  This 
seems  to  have  been  thoroughly  understood  by  the  defend- 
ants who  expressly  allege  such  an  agreement  in  their  answer. 
The  proof,  however,  failed  to  sustain  the  allegation.  The 
stipulation  above  quoted  does  not  enlarge,  but  rather  re- 
stricts the  rights  of  Davis  as  to  the  enforcement  of  his  de- 
mand. If,  independent  of  his  agreement  he  could  have  re- 
lied upon  it  as  a  counter-claim  in  this  action,  we  might  not 
feel  obliged  to  hold  that  he  was  thereby  precluded  from 
doing  so,  although  a  narrow  and  literal  construction  of  the 
contract  would  sustain  that  view.  But,  as  we  have  said,  and 
as  seems  to  be  conceded,  the  statute  (G.  L.,  1110,)  does  not 
authorize  the  demand  of  one  defendant  to  be  set-off  against 
a  demand  upon  which  he  is  jointly  liable  with  another  un- 
less it  arises  out  of  the  very  transaction  upon  which  the 
plaintiff's  claim  is  founded.  Here  there  can  be  no  pretense 
that  the  claim  of  the  defendant  Davis  arose  out  of  the  trans- 
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action  in  which  this  note  was  given.  The  indebtedness  to 
him  existed  before  the  sale  of  the  property  or  the  execution 
of  the  note,  and  there  was  no  sort  of  connection  between 
the  two  demands  except  that  created  by  the  stipulation 
above  quoted,  and  the  effect  of  that  was  merely  to  oblige 
Davis  to  abstain  from  collecting  his  demand  until  the  affairs 
of  Davis  &  Freeman  were  settled  up. 

It  is  contended,  however,  that  to  sustain  the  ruling  of  the 
district  court  on  this  ground,  is  to  allow  the  respondent  to 
avail  himself  of  an  objection  to  the  testimony  which  was 
waived  by  the  failure  to  state  it  at  the  time  when  the  testi- 
mony was  offered.  It  is  urged  that  in  the  district  court  no 
objection  was  made  upon  the  ground  that  a  several  demand 
cannot  be  pleaded  as  a  counter-claim  to  a  joint  liability; 
but,  on  the  contrary,  that  the  only  objection  was  that  the 
agreement  did  not  provide  for  crediting  Davis'  claim  on  the 
note. 

There  is  no  ground  for  this  complaint.  The  objection 
was  broad  enough  and  specific  enough  for  the  occasion. 
The  only  ground  upon  which  it  was  claimed  in  the  answer 
that  the  demand  of  Davis  could  be  set  off  against  the  joint 
liability  of  the  defendants  was  that  it  had  been  agreed  that 
it  should  be  credited  on  the  note;  and  it  was  sufficient  for 
the  plaintiff  to  object  that  no  such  agreement  had  been 
proved.  It  was  not  necessary  that  he  should  state  the  role 
of  law  as  part  of  his  objection. 

The  judgment  and  order  appealed  from  are  affirmed. 


Pfo.  933.] 

Ex  Pabte  MAETIN  COHN. 

Tax  on  Foreign  Insurance  Companies — Constitutional. — ^In  constniiiig 
the  provisions  of  the  act  to  regulate  and  tax  foreign  insorance  compan- 
ies (2  Comp.  Laws,  3947):  Held^  that  the  imposition  of  the  percentage 
on  premiums  is  a  tax  upon  the  business  of  the  insurance  companies,  and 
is  not  repugnant  to  the  provisions  of  article  10  of  the  state  constitution. 
(Ex  parte  Bobinaon,  12Nev.  263,  aflfirmed.) 

Habeas  cx)BFns  before  the  Supreme  Court. 
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The  facts  are  stated  in  the  opinion. 

G.  H,  Belknap^  for  Petitioner. 

I.  The  title  of  the  act,  as  well  as  its  express  terms,  shows 
that  one  of  its  objects  is  to  impose  a  tax  upon  foreign  in- 
surance companies.  The  distinction  between  a  tax  and  a 
license-fee  is  marked.  License  is  an  exercise  of  the  police 
power  of  the  state;  its  object  is  regulation;  a  right  to  license 
does  not  confer  a  right  to  charge  a  license-fee  therefor,  for 
the  purpose  of  revenue.  But  taxes  are  imposed  for  the 
purposes  of  revenue  only.  (Cooley  on  Taxation,  408; 
Cooley  on  Cons.  Law,  201.)  The  imposition  of  license-fees 
has  always  been  held  to  be  in  the  exercise,  not  of  the  taxa- 
tion power  of  the  state,  but  of  its  police  power,  and  are  im- 
posed, not  upon  property,  but  upon  trades,  professions  and 
occupations.  {People  v.  McCreery,  34  Cal.  448;  Chiiren  v. 
People^  11  Mich.  50;  Ex  parte  Bobirison,  12  Nev.  263.) 

II.  The  first  portion  of  article  10  of  the  constitution  ap- 
plies to  all  taxation;  and  that  portion  which  requires  a  just 
valuation  of  property  applies  by  its  very  terms  only  to  prop- 
erty. 

III.  But  a  tax  upon  premiums  is  a  tax  upon  money,  and, 
therefore,  a  tax  upon  property.  (Glasgow  v.  Bowse,  43  Mo, 
490.) 

John  B.  Kiitrell,  Attorney-general,  Frank  V.  Drake,  Dis- 
trict Attorney  of  Storey  County,  and  Bobert  M.  Glarke,  for 
Respondent. 

Article  10  of  the  constitution  has  no  application  to  taxes 
imposed  upon  non-resident  corporations  for  the  privilege  of 
doing  business  in  this  state.  (Ex  parte  Bohinson,  12  Nev. 
263;  1  Cal.  233;  28  Id.  360;  34  Id.  447;  3  E.  D.  Smith, 
440;  12  B.  Monroe,  218;  99  Mass.  148;  Baker  v.  Gincinnati, 
11  Ohio  St.  534;  BrigU  v.  McCullough,  27  Ind.  223;  Kitson 
V.  Mayor  etc.,  26  Mich.  325;  Glasgow  v.  Bowse,  43  Mo.  479; 
Sacramento  v.  Grodcer,  16  Cal.  119.)  A  foreign  corporation 
has  no  right  to  carry  on  business  in  this  state  without  the 
consent  of  the  state.  (Degroot  v.  VanDxizer,  20  Wend.  390; 
Blacksfone  Mfg.  Go.  v.  InliabitarUs  etc.,  13  Gray,  488;  State 
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V.  2>.  L.  &  W.  B.  B.  Co.,  30  N.  J.  473;  JUerberry  v.  Knox, 
4  B.  Mon.  90;  Day  v.  Newark  Ind.  Bub.  Co.,  1  Blatch.  632; 
Commonwealth  v.  Milton,  12  B.  Mon.  212;  Bank  of  Augusta 
V.  Earle,  13  Peters,  588;  Paul\.  Virginia,  8  Wall.  168-81.) 
in.  The  state  has  the  power  to  impose  a  tax  upon  foreign 
insurance  companies  for  the  privilege  of  doing  business  in 
this  state.  (Angell  &  Ames  on  Corp.  sec.  486  a;  Attorney' 
general  v.  Bay  8.  M.  Co.,  99  Mass.  148;  Blackstone  Mfg.  Co. 
V.  Inhabitants  etc.,  13  Gray,  488;  Fire  Dept.  v.  Noble,  3  E. 
D.  Smith,  440;  Commonwealth  v.  Milton,  12  B.  Monroe,  212; 
1  Cal.  233;  4  Id.  48;  28  Id.  360;  34  Id.  447;  In  re  Comstock, 
3  Sawyer,  218;  Paul  v.  Virginia,  8  Wall.  181;  Ducat  v.  Chi- 
cago, 10  Wall.  410-15.) 

By  the  Court,  HAWLEr,  0.  J. : 

Petitioner  claims  that  the  **  act  to  regulate  and  tax  for- 
eign insurance  companies  doing  business  in  this  state "  (2 
Comp.  Laws,  3947),  is  in  violation  of  the  provisions  of 
article  10  of  the  state  constitution,  in  this,  that  it  imposes  ''a 
tax  of  two  per  cent,  on  the  amount  of  gross  premiums"  col- 
lected from  fire  and  inland  risks,  and  of  "  one  per  cent,  on 
the  amount  of  premiums  "  collected  from  life  risks  on  all 
insurance  companies  incorporated  under  the  laws  of  other 
states  or  foreign  governments,  whilst  the  insurance  com- 
panies incorporated  under  the  laws  of  this  state  are  not 
required  to  pay  such  tax. 

This  is  the  only  point  argued  or  relied  upon  by  peti- 
tioner's counsel.  It  is  conceded  that  in  all  other  respects 
the  law  in  question  is  in  conformity  with  the  provisions  of 
the  federal  and  state  constitution.  It  is  admitted  (as  de- 
cided by  the  supreme  court  of  the  United  States  in  Paul  v. 
Virginia,  8  Wal.  168,  and  affirmed  in  Ducat  v.  City  of  Chi- 
cago, 10  Wal.  410)  that  a  corporation  has  no  legal  existence 
beyond  the  limits  of  the  sovereignty  where  it  is  created,  and 
is  entirely  dependent  upon  the  comity  of  other  states  to 
which  it  migrates. 

Now  if  a  sovereign  state  may,  under  the  federal  constitu- 
tion, exclude  the  foreign  corporation  entirely,  then  it  nec- 
essarily follows  that — as  long  as  it  keeps  within  the  limits 
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of  its  own  constitution — it  may  impose  any  terms  or  condi- 
tions it  pleases  in  giving  its  assent  to  sach  corporation  to 
transact  business  within  the  limits  of  the  state.  The  su- 
preme court  of  this  state,  in  Ex  parte  Bobinsoriy  12  Nev.  263, 
decided  that  article  10  of  the  state  constitution  '^  refers  par- 
ticularly to  the  levy  of  ad  valorem  taxes,"  and  does  not  ap- 
ply "  to  licenses  imposed  for  conducting  any  business  or 
profession." 

We  are  of  opinion  that  the  imposition  of  the  per  centage 
on  premiums  in  the  insurance  law  is  a  tax  upon  the  busi- 
ness of  the  insurance  companies.  It  is  a  condition  prece- 
dent to  the  right  of  a  foreign  insurance  corporation  to  do 
business  within  the  limits  of  this  state,  and  is  not  an  ad 
valorem  tax  on  property,  and  hence,  upon  the  principles 
decided  in  Ex  parte  Bobinson,  is  not  repugnant  to  the 
provisions  of  article  10  of  the  state  constitution. 

The  petitioner  is  remanded. 


[No.  913.] 

J.  E.  SMTTH,  Eesponbent,  v.  JAMES  MATBERET, 

Appellant. 

CONTKACT    FOB    CUTTINa   WoOD— ASSIGNMENT    BY    SUB-CONTRACTOBS. — One 

Johnson  had  a  contract  with  the  P.  W.  L.  &  F.  Co.,  for  cutting  wood. 
Smith  (plaintiff)  and  one  Hnssell  were  sub-contractors  under  him.  John- 
son assigned  the  contract  to  the  defendant,  who  agreed  to  pay  the  sub- 
contractors; they  assenting  to  the  arrangement  released  Johnson  and  ac- 
cepted May  berry  in  his  place;  subsequently  Eussell  assigned  his  rights 
under  the  contract  to  plaintiff:  Heldf  that  the  court  did  not  err  in  over- 
ruling a  demurrer  to  the  complaint,  on  the  ground  that  it  did  not  aver 
that  the  assignment  from  Eussell  was  made  with  defendant's  asssent. 

New  Trial — Conflict  on  Evidence. — ^An  order  of  the  district  court  refus- 
ing to  grant  a  new  trial  wiU  not  be  reversed  by  the  appellate  court,  upon 
the  ground  that  the  verdict  is  not  sustained  by  the  evidence  when  there 
is  a  substantial  conflict  in  the  testimony. 

Kkowledge  of  Sub-Contractor  as  to  terms  of  Principal  Contract  Im- 
material.— If  a  sub-contractor  has  knowledge  of  the  terms  of  the  princi- 
pal contract,  that  fact  does  not  tend  to  prove  that  he  contracted  upon  the 
same  terms. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  stated  in  the  opinion. 
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Boardman  &  Varian,  for  Appellant. 

W.  L.  Knox  and  Wm.  Webster,  for  Eespondent. 

Py  the  Court,  Beatty,  J. : 

The  substance  of  the  complaint  in  this  action  is  that  one 
Johnson  had  a  contract  with  the  Pacific  Wood,  Lumber  and 
Flume  company  for  the  cutting  of  saw-logs  and  cord-wood 
on  the  lands  of  the  company;  that  the  plainti£f  and  one 
Bussell  were  sub-contractors  under  him;  that  while  they 
were  engaged  in  the  performance  of  their  contract  with 
Johnson  he  assigned  his  contract  with  the  company  to  the 
defendant,  who,  as  part  of  the  consideration  therefor, 
agreed  to  pay  the  sub-contractors  on  the  completion  of  theii 
contract;  that  they  assented  to  this  arrangement,  released 
Johnson  and  accepted  Mayberry  in  his  place;  that  subse- 
quently Russell  assigned  all  his  rights  under  the  sub-con- 
tract to  the  plaintiff,  who  went  on  and  fully  performed  their 
agreements;  that  he  thereupon  demanded  the  contract  price 
for  the  work  done,  but  was  refused  payment.  Wherefore 
suit  is  brought. 

To  this  complaint  defendant  demurred  upon  the  ground 
that  it  failed  to  show  a  cause  of  action.  He  now  contends 
that  the  district  court  erred  in  oven'uling  his  demurrer,  be- 
cause there  is  no  allegation  in  the  complaint  that  the  assign- 
ment from  Russell  to  plaintiff  was  made  with  his  assent. 
No  reason  is  stated  why  his  assent  was  necessary,  and  none 
has  occurred  to  us.  We  think  that  the  plaintiff,  if  he  per- 
formed the  contract  under  the  assignment  from  his  co-con- 
tractor, is  entitled  to  recover,  whether  Mayberry  assented 
to  the  assignment  or  not. 

The  defendant  in  his  answer  alleges  a  contract  different 
from  that  set  up  in  the  complaint,  and  denies  that  it  was 
performed  according  to  its  terms,  or  that  he  ever  derived 
any  benefit  from  its  partial  performance. 

Upon  this  issue  there  was  a  direct,  and,  as  it  appears  tons, 
a  pretty  equal  conflict  in  the  testimony,  and  the  district 
court  having  denied  the  motion  for  a  new  trial,  we  cannot 
reverse  its  order  on  the  ground  that  the  verdict  is  not  sus- 
tained by  the  evidence. 
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One  thing  that  the  defendant  undertook  to  show  on  the 
trial  was,  that  the  plaintiff  and  Russell  contracted  to  '*  clean 
up  "  the  land  from  which  they  were  to  cut  wood  and  timber 
"to  the  satisfaction  of  the  Wood  and  Flume  company," 
and  that  they  were  not  to  be  paid  until  the  company  ac- 
cepted their  work;  and  he  did  prove  that  the  company 
refused  to  accept  the  work  of  plaintiff,  for  the  reason,  as 
alleged,  that  he  had  not  properly  cleaned  up  the  land. 

The  plaintiff  proved,  however,  by  the  testimony  of  a  num« 
ber  of  experts,  that  he  cleaned  up  his  land  as  well  or  better 
than  was  usual  in  the  business;  and  he  and  Johnson  both 
testified  that  although  their  contract  was  that  the  land  should 
be  properly  cleaned  up,  there  was  nothing  said  between 
them  about  satisfying  the  Flume  company.  On  cross-ex- 
amination of  Johnson  he  was  asked  (in  substance)  if  the 
plaintiff  was  not  aware,  at  the  time  he  took  the  sub-contract, 
of  the  terms  of  the  contract  with  the  company  (which, 
it  seems,  did  require  the  land  to  be  cleaned  up  to  its  satis- 
faction, and  made  the  payment  of  Johnson  to  depend  upon 
its  acceptance  of  his  work).  This  question  was  objected 
to  by  the  plaintiff,  and  his  objection  was  sustained  by  the 
court.  We  cannot  say  that  the  ruling  was  erroneous.  The 
fact,  if  it  is  a  fact,  that  plaintiff  knew  the  terms  of  the 
principal  contract,  would  not  have  tended  to  prove  that  he 
contracted  in  the  same  terms.  As  a  means  of  testing  the 
accuracy  of  the  witness  it  was  perhaps  within  the  discretion 
of  the  court  to  allow  the  question,  but  its  exclusion  was 
not  an  abuse  of  discretion. 

The  judgment  and  order  overruling  the  motion  for  a  new 
trial  are  affirmed. 


STATE  OF  NEVADA  ex  bel.  S.  M.  and  S.  E.  BURBANK 
V.  J.  S.  JAMESON,  Judge  of  the  Eighth  Judicial 
District. 

Cbimikal  Action — Judgment  for  Costs — ^When  Nugatory. — Eelators 
were  found  guilty  of  assault  and  battery,  fined  in  the  sum  of  one  hun- 
dred dollars  each  ''and  the  costs  of  this  action:  "  Heldy  that  this  was 
only  a  judgment  for  the  amount  of  the  fine;  that  the  judgment  relating 
to  costs,  the  amount  not  being  stated,  was  surplusage  and  nugatory. 
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«  ■  ■  . 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  Oouniy. 

The  facts  appear  in  the  opinion. 

Ellis  &  King  and  D.  J.  Lewis,  for  Petitioners. 

By  the  Court,  Beattt,  J. : 

The  relators  were  indicted  for  an  assault  with  deadly 
weapons;  they  were  convicted  of  a  simple  assault,  and  sen- 
tenced by  the  respondent  to  pay  a  fine  of  one  hundred  dol- 
lars each  and  the  costs  of  the  proceedings.  They  now  ask 
that  the  judgment  be  quashed  upon  the  ground  that  the 
district  court  had  no  jurisdiction  to  add  the  costs  of  the 
criminal  action  to  the  fine. 

We  do  not  think  that  the  addition  of  the  costs  would  have 
been  an  excess  of  jurisdiction  (St.  1867,  44;  C.  L.  S.  3228) 
but  it  is  unnecessary  to  discuss  or  decide  the  questions  that 
have  been  argued  by  counsel,  as  we  are  of  the  opinion  that  so 
much  of  the  judgment  as  relates  to  costs  is  utterly  nugatory 
by  reason  of  the  failure  of  the  court  to  state  the  amount  of  the 
costs  in  entering  the  judgment.  The  return  to  the  writ  shows 
that  the  judgment  was  entered  as  follows:  "*  *  It  is 
therefore  ordered,  adjudged,  and  decreed  by  the  court,  that 
the  said  defendants,  S.  M.  Burbank  and  S.  E.  Burbank,  be 
and  they  are  hereby  fined  in  the  sum  of  one  hundred  dollars 
each  and  the  costs  of  this  action."  This  is  a  judgment  for 
one  hundred  dollars  against  each  of  the  defendants,  and  for 
no  more.  The  amount  of  the  costs  not  being  stated,  the 
words  **  and  the  costs  of  this  action,"  are  mere  surplusage. 
No  execution  could  issue  for  the  costs  and  the  defendants 
were  not  ordered  to  be  imprisoned  till  they  were  paid. 

There  was  no  excess  of  jurisdiction,  and  it  is  therefore 
ordered  that  the  proceeding  be  dismissed. 
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[No.  890.] 

S.  M.  AND  S.  E.   BUEBANK,    Eespondents  v.    WEST 
WALKEE  EIVEE  DITCH  COMPANY,  Appellant. 

Injuries  Caused  by  the  Breaking  op  a  Ditch — Verdict  Sustained  by 
THE  Evidence. — ^The  facts  of  the  case  reviewed  at  length:  Held,  that 
the  evidence  supported  a  verdict  in  favor  of  plaintiffs. 

Idem. — Held,  that  the  defendant  was  bound  to  provide  against  such  floods  as 
had  occurred  within  its  knowledge. 

Idem — Contributory  Negligence. — The  plaintiffs  were  stockholders  and 
officers  of  the  corporation  defendant;  as  such  they  frequently  urged 
npon  the  trustees  the  necessity  of  fluming  the  west  fork  of  Desert 
creek  to  prevent  the  injury  which  occurred;  when  overruled,  they  of- 
fered to  do  the  work  themselves  and  were  threatened  with  personal 
violence:  Held,  that  they  were  not  guilty  of  contributory  negligence. 

Pleadings — Prescriptive  Kight. — ^Where  the  damages  were  not  claimed  on 
account  of  the  mere  existence  of  the  ditch,  but  were  claimed  on  account 
of  the  careless  management  of  the  ditch  and  neglect  of  defendant  to  pro- 
vide proper  means  of  discharging  the  waters  of  the  west  fork  of  Desert 
creek  into  their  natural  channel  in  case  of  flood:  Held,  that  neither  the 
pleadings  nor  the  evidence  entitled  the  defendant  to  raise  the  question 
of  prescription. 

Stockholders  can  bring  Suit  for  Damages  Against  Corporation. — 

Where  damages  are  claimed  on  account  of  mismanagement  by  the  corpor- 

■  ation  against  which  the  plaintiffs  as  officers  and  stockholders  constantly 

protested:  Held,  that  plaintiffs  as  stockholders  could  maintain  the  action. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County. 
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Argument  for  Bespondent. 


The  facts  are  stated  in  the  opinion. 

Robert  M.  Clarice  and  M.  A.  Murphy,  for  Appellant. 

I.  The  proofs  totally  fail  to  support  the  averments  of  the 
complaint.  There  is  no  pretense  of  any  carelessness  or  neg- 
ligence in  using  the  ditch;  nor  that  the  waters  brought  into 
the  ditch  by  the  defendant  caused  any  break  in  the  banks  of 
the  ditch,  or  did  the  plaintiffs  any  damage  whatever,  nor 
that  the  ditch  was  not  in  good  repair.  On  the  contrary,  it 
is  shown  that  the  ditch  was  ample  for  the  use  and  purposes 
intended,  and  in  place  of  carrying  water  upon  the  plaintiff's 
land,  carried  it  away  from  them.  The  damage  which  the 
plaintiffs  sustained  was  the  direct  and  sole  act  of  God,  and 
for  which  the  law  holds  no  man  responsible.  (Wharton  on 
Negligence,  sees.  114,  115,  557,  558;  30  N.  T.  568,  639;  35 
Cal.  416.)  As  no  negligence  is  shown  or  pretended,  except 
such  as  results  from  the  mere  existence  of  the  property, 
there  is  absolutely  nothing  to  support  the  verdict  and  judg- 
ment. (Shearman  &  Eedffeld  on  Negligence,  sec.  2  and 
note,  6  and  note;  Wharton,  sees.  557,  558;  34  Cal.  75.) 

n.  The  defendants  commenced  their  ditch  before  plaint- 
iffs had  their  land;  they  have  maintained  and  used  it  in  the 
same  place  and  manner,  and  with  plaintiff  ,'s  knowledge  for 
more  than  fourteen  years,  and  if  its  mere  existence  worked 
any  injury  to  plaintiffs  or  their  land,  then  such  injury  is 
prescribed  against  by  lapse  of  time  under  the  statute  of 
limitations.  (Angell  on  Water  Bights,  sees.  205,  206,  207, 
208. 

in.  The  court  erred  in  charging  the  jury  that  the  de- 
fendant must  so  use  its  ditch  as  not  to  interfere  with  plaint- 
iffs' rights.  This  instruction  ignored  the  defendant's  rights 
of  prescription.     (7  Cal.  339;  10  Id.  541;  34  Id.  75.) 

EUia  &  Kmg  and  D.  J.  Lewis,  for  Bespondent. 

1.  The  verdict  is  for  plaintiff,  upon  testimony  competent 
and  amply  sufficient  to  support  the  verdict,  and  if  the  testi- 
mony is  conflicting,  the  verdict  must  stand.  (25  Cal.  404; 
16  Id.  160;  21  Id.  414;  Treadway  v.  WiJxier,  9  Nev.  67.)  It 
was  the  duty  of  the  defendant  to  so  manage  and  maintain 
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its  ditch  as  that  no  in  jury  should  befall  the  plaintiffs  in 
consequence  of  the  neglect  of  the  defendant.  {Bickardson 
y.  Kier,  34  Gal.  74.)  If  it  appears  that  an  injury  has  hap* 
pened  in  any  way,  through  the  intervention  of  man,  it  can-^ 
not  be  held  to  have  been  the  act  of  God.  (Polack  v.  Pioche, 
35  Cal.  423;  McAHhuvY.  Sears,  21  Wend.  190;  Fish  v.  Chap^ 
man,  2  Geo.  349;  MerriU  v.  Earle,  29  N.  T.  115;  25  Cal.  403.) 
The  direct  occasion  of  this  damage  was  the  failure  to  flume 
the  channel.  This  was  negligence  upon  the  part  of  the  de- 
fendant. (25  Cal.  403;  34  Id.  75.)  Even  if  the  instruction 
states  the  law  too  broadly  the  case  should  not  be  sent  back 
for  another  trial,  unless  the  defendant  has  been  deprived  of 
some  right  which  ought  to  have,  or  might  have,  legally 
changed  the  result  of  the  trial  already  had.  The  error,  if 
any,  was  harmless.  (Bobinson  v.  Imp.  Co.,  5  Nev.  44;  Co- 
hill  V.  Hirschman,  6  Id.  59;  Cajcles  v.  C.  P.  B.  B.,  6  Id.  265; 
Broton  v.  lAllie,  6  Id.  244;  Sharon  v.  Minnock,  6  Id.  377; 
Blackie  v.  Cooney,  8  Id.  41;  Menziea  v.  Kennedy,  9  Id.  62; 
State  V.  Donovan,  10  Id.  36;  Staie  v.  Olovery,  10  Id.  24; 
Gaudette  v.  Travis,  11  Id.  49.)  There  is  no  question  of 
limitation  or  prescription  in  this  case. 

By  the  Court,  Beatty,  J. : 

This  is  a  suit  for  damages  for  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  in  suffering 
its  irrigating  ditch  to  break  and  flood  the  lands  of  the 
plaintiffs.  The  complaint  contains  the  allegations  usual  in 
such  cases;  the  answer  denies  that  the  plaintiffs  were  in- 
jured; denies  that  the  defendant  was  negligent,  and  charges 
that  the  plaintiffs  were,  at  the  time  of  the  alleged  injuries^ 
stockholders  and  officers  of  the  defendant,  and  as  such  offi- 
cers were  managing  the  ditch  and  specially  charged  with 
the  duty  of  keeping  it  in  repair. 

On  these  issues  the  case  was  tried.  Plaintiffs  recovered 
a  judgment  for  upwards  of  eighteen  hundred  dollars.  The 
defendant  moved  for  a  new  trial,  and,  the  motion  being 
overruled,  it  appeals  from  the  judgment  and  the  order  de- 
nying its  motion. 

It  is  claimed  by  appellant  that  the  district  court  erred  in 

Vol.  Xm.— 28. 


434  BuRBANK  V.  W.  W.  E.  D.  Co.  [Sup.  Ct. 

Opinion  of  the  Ooort — Beatty,  J. 

refusing  to  order  a  new  trial,  because  there  was  no  evidence 
that  it  was  guilty  of  negligence,  or  that  the  injury  to  the 
plaintiffs  was  caused  or  in  any  degree  augmented  by  reason 
of  its  ditch;  and  because  it  was  clearly  shown  that  such  in- 
jury as  plaintiffs  sustained  was  due  solely  to  the  act  of  God 
and  their  own  culpable  negligence;  and  because  it  also 
clearly  appears  that  their  injury  was  less  serious  than  it 
would  have  been  if  the  ditch  had  never  been  dug. 

We  think,  however,  that  there  is  not  only  some  evidence 
but  a  preponderance  of  evidence  in  favor  of  the  plaintiffs  on 
all  these  points. 

There  was  evidence  sufficient,  we  thiukj  to  prove  the  fol- 
lowing state  of  facts:  Defendant's  ditch  heads  in  the  West 
Walker  river,  and  extends  for  a  distance  of  several  miles  in 
an  easterly  direction  along  the  slope  of  the  hills  which  lie 
to  the  south  of  that  stream.  It  is  so  constructed  as  not 
only  to  divert  water  from  the  river,  but  also  to  intercept  all 
the  water  flowing  from  the  hills  to  the  south  of  it.  Instead 
of  being  connected  by  flumes  across  the  ravines  and  wat^- 
courses  by  which  it  is  intersected,  it  is  made  to  dam  up 
their  channels  and  receive  all  the  water  flowing  therein. 
Near  its  eastern  or  lower  end  it  crosses  two  branches  of 
Desert  creek,  known  as  the  "  East  fork"  and  "West  fork." 
These  streams  or  channels  head  in  the  mountains  to  the 
south  of  Walker  river,  and,  before  the  construction  of  de- 
fendant's ditch,  emptied  into  that  stream.  Ordinarily  they 
are  either  dry  or  contain  but  little  water,  but  when  there 
are  heavy  snows,  followed  by  rains  in  the  mountains,  they 
are  converted  into  torrents,  and  either  branch  brings  down 
more  water  than  the  ditch  can  possibly  carry,  so  that  it 
must  inevitably  overflow  or  break.  It  has  frequently  broken, 
sometimes  at  one  point,  sometimes  at  another.  Two  or 
three  years  before  the  trial,  there  were  waste-gates  in  the 
ditch  at  the  points  where  it  receives  the  east  and  west  forks, 
but  the  waste-gate  at  the  west  fork  having  washed  out,  it 
was  not  replaced  when  the  break  was  repaired.  Instead  of 
putting  in  a  sufficient  waste-gate  to  draw  off  the  waters  of 
the  west  fork  in  case  of  freshets,  the  embankment  was  made 
solid,  and  so  high  and  strong  that  it  has  not  broken  since. 
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The  consequence  has  been  that  in  times  of  high  water  the 
ditch  has  broken  near  the  crossing  of  the  east  fork,  where 
the  embankment  is  weaker,  and  discharged  the  flood  from 
both  branches  of  Desert  creek  upon  the  lands  of  the  plaint- 
iffs, which  are  situated  on  the  east  fork  and  below  the  ditch. 
It  was  proved  that  in  their  natural  channel  the  waters  of  the 
west  fork  could  not  have  reached  the  plaintiff's  lands,  and 
that  those  of  the  east  fork  alone  would  have  caused  them 
no  material  injury.  But  at  four  different  times  during  the 
years  1875  and  1876  the  flood  from  both  branches  was 
poured  upon  them  through  a  break  near  the  crossing  of  the 
east  fork,  and  it  is  not  disputed  that  they  were  damaged  at 
least  to  the  extent  found  by  the  jury.  We  think  it  clear 
upon  these  facts  that  the  injury  resulted  from  the  negligence 
of  the  defendant,  in  failing  to  keep  a  sufficient  waste-gate 
at  the  crossing  of  the  west  fork.  The  ditch  not  being  of 
sufficient  capacity  to  carry  the  waters  of  that  stream  when 
it  is  high,  it  was  the  duty  of  the  defendant  to  provide  a 
means  for  discharging  them  through  their  natural  channel. 
Instead  of  doing  so,  they  were  diverted  by  the  ditch  and 
turned  upon  the  plaintiff's  land. 

But  it  is  contended  that  the  floods  of  1875  and  1876  were 
wholly  unprecedented,  and  such  as  could  not  have  been 
anticipated  or  provided  against,  and  consequently  that  the 
injury  to  plaintiffs  was  solely  due  to  the  act  of  God. 

It  will  not  be  necessary  to  decide  whether  the  defendant 
would  have  been  absolved  if  the  floods  had  been  of  unpre- 
cedented violence,  for  the  fact  is  otherwise.  Witnesses  now 
living  in  the  valley  testify  to  even  greater  floods  having  oc- 
curred within  the  last  twenty  years,  and  moreover,  the 
ditch  has  been  demonstrated  to  be  insufficient  on  several 
occasions  since  its  completion,  notably,  at  the  time  the 
waste  gate  at  the  west  fork  was  washed  out.  If  the  defend- 
ant was  not  bound  to  provide  against  unheard-of  floods,  he 
was  at  least  bound  to  provide  against  such  as  had  occurred 
not  more  than  three  years  prior  to  the  construction  of  its 
ditch.  It  had  abundant  warning  in  every  way.  The  plaint- 
iffs,  as  stockholders  and  officers  of  the  company^  frequently 
urged  upon  the  trustees  the  necessity  of  fluming  the  west 
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fork,  in  order  to  prevent  the  very  results  that  have  ensued, 
but  they  were  always  overruled  by  an  adverse  majority,  and 
when  they  oflfered  to  do  the  work  themselves,  they  were 
threatened  with  personal  violence  if  they  attempted  it.' 
This  disposes  of  the  charge  of  contributory  negligence  made 
in  the  answer.  It  is  true  the  plaintiffs  were  president  and 
foreman  respectively  of  the  defendant,  and  one  of  them  a 
trustee  at  the  time  a  part  of  the  injury  occurred.  But  it  is 
very  clearly  shown  not  only  that  they  had  no  power,  but 
were  expressly  forbidden  by  a  majority  of  the  trustees,  sns- 
tained  by  a  majority  of  the  stockholders,  to  provide  any 
means  for  discharging  the  waters  of  the  west  fork  into 
their  natural  channel  in  case  of  a  flood. 

An  attempt  was  made  at  the  trial  to  show  that  the  plaint- 
iffs had  been  guilty  of  negligence  in  other  respects.  It  was 
proved  tha)i  at  the  time  of  the  floods  they  refused  to  open 
the  waste-gate  at  the  east  fork;  but  it  was  not  shown  how 
the  raising  of  that  gate  would  have  helped  them,  and  so  far 
as  we  can  see,  the  only  effect  of  it  would  have  been  to 
hasten  their  ruin.  There  was  evidence  also  that  the  break 
occurred  at  the  point  where  the  plaintiffs  had  a  box  for 
drawing  water  from  the  ditch  for  irrigating  purposes,  and 
an  attempt  was  made  to  show  that  by  the  improper  con- 
struction or  arrangement  of  this  box  the  embankment  was 
weakened  and  caused  to  break.  The  jury,  however,  under 
instructions  drawn  by  the  defendant,  and  quite  as  favorable 
as  it  was  entitled  to  ask,  found  that  there  was  no  contrib- 
utory negligence,  and  we  think  they  were  amply  justified 
in  concluding  from  the  evidence  that  the  ditch  must  inevit- 
ably have  broken  at  the  east  fork  in  spite  of  everything 
that  the  plaintiffs  could  have  done.  In  fact,  it  is  a  part 
of  the  appellant's  argument  that  no  human  power  could 
have  prevented  the  ditch  from  breaking  somewhere,  and  all 
the  evidence  shows  that  the  embankment  at  the  west  fork 
was  too  strong  and  high  to  be  overflowed  or  broken. 

It  was  proved  that  the  ditch  below  the  east  fork  had  a 
steeper  grade,  and  conseqaentiy  a  greater  carrying  capacity 
than  above  that  point.  From  this  it  is  argued  that  it  must 
necessarily  have  conducted  away  from  plaintiffs'  lands  more 
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vfrater  than  it  brought  to  them,  and  consequently  that  they 
were  less  injured  than  they  would  have  been  if  there  had 
been  no  ditch.  As  long  as  the  embankment  of  the  ditch 
was  unbroken,  no  doubt  it  did  carry  away  more  water  than 
it  brought  down  to  the  east  fork,  but  when  the  water  it 
brought  from  the  west  fork,  uniting  with  that  of  the  east 
[ork»  washed  out  the  embankment,  it  is  probable  that  very 
little  if  any  water  continued  to  flow  down  the  ditch  to  the 
eastward.  It  found  a  wider  channel  and  steeper  grade  down 
the  bed  of  the  east  fork. 

These  are  all  the  points  made  on  the  evidence,  and  they 
are,  as  we  have  endeavored  to  show,  without  merit. 

It  is  next  claimed  that  the  district  court  erred  in  charging 
the  jury  that  time  could  not  confer  a  right  upon  the  defend- 
ant to  injure  the  plaintiffs. 

No  prescriptive  right  of  any  sort  is  pleaded  in  the  answer, 
but  on  the  trial  it  was  proved  that  the  defendant's  ditch  was 
completed  in  1864,  and  has  been  constantly  in  use  during 
the  irrigating  season  ever  since. 

It  seems  to  have  been  contended  in  the  district  court,  as 
it  has  been  here,  that  the  injury  to  the  plaintiffs  was  caused 
solely  by  the  mere  existence  of  the  ditch,  coupled  with  the 
act  of  God  in  producing  the  floods.  Hence  it  was  argued 
that,  since  the  defendant  could  not  be  held  responsible  for 
the  act  of  God,  if  it  could  show  a  prescriptive  right  to 
maintain  its  ditch,  its  defense  would  be  made  out.  Counsel 
therefore  contends  that  the  instruction  referred  to  was  er- 
roneous, and  deprived  it  of  the  benefits  of  one  of  its  de- 
fenses. 

It  is  unnecessary  to  decide  whether  the  instruction  would 
have  been  erroneous  in  the  sort  of  case  supposed.  It  is 
sufficient  to  say  that  neither  the  pleadings  nor  the  evidence 
in  this  case  entitled  the  defendant  to  raise  the  question  of 
prescription.  Damages  were  not  claimed  on  account  of  the 
mere  existence  of  the  ditch,  but  on  account  of  careless  man- 
agement of  the  ditch,  and  the  negligence  proved  was  the 
failure  to  provide  a  means  of  discharging  the  waters  of  the 
west  fork  into  their  natural  channel  below  the  ditch,  whereby 
they  were  diverted  into  the  east  fork.    This  was  the  plaint* 
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iff's  case,  and  there  was  not  a  particle  of  evidence  tending 
to  prove  that  the  defendant  ever  at  any  time  exercised  or 
claimed  the  right  so  to  divert  the  waters  of  the  west  fork. 
It  is  true  the  danger  has  been  impending  ever  since  the  west 
fork  was  securely  dammed  up  and  the  waste-gate  taken  out, 
but  no  right  of  action  accrued  to  the  plaintiffs  until  the  in- 
jury was  done,  and  when  it  was  done  this  action  was  com- 
menced. Conceding  that  the  instruction  of  the  court  may 
have  been  erroneous,  it  is  a  sufficient  answer  to  the  argu- 
ment of  counsel  to  say  that  its  utmost  effect  was  to  take 
from  the  jury  the  question  of  prescription,  and  that  is  what 
ought  to  have  been  done. 

The  court  also  instructed  the  jury,  in  effect,  that  the 
plaintiffs  were  not  precluded  from  maintaining  this  action 
by  reason  of  the  fact  that  when  the  injury  occurred  they 
were  stockholders  of  the  corporation. 

The  appellant  does  not  deny  that  in  general  a  corporation 
may  be  sued  by  its  stockholders,  but  it  is  claimed  that 
when  an  injury  results  to  a  stockholder,  from  the  mere  ex- 
istence of  the  property  of  the  corporation,  it  would  be  un- 
just to  allow  him  to  sell  his  stock  and  sue  for  damages. 

This  also  presents  a  question  which  is  not  involved  in  the 
case.  As  has  been  shown,  the  injury  to  plaintiff  did  not 
result  from  the  mere  existence  of  the  ditch,  but  from  mis- 
management, against  which  the  plaintiffs  constantly  pro- 
tested. We  think  that  under  the  circumstances  they  had 
an  undoubted  right  to  maintain  the  action.  And  it  makes 
no  difference  that  they  sold  their  stock  before  bringing  suit. 
The  purchaser  of  the  stock  alone,  if  anybody,  can  complain 
on  that  score. 

The  other  points  made  by  appellant  are  but  a  repetition 
of  those  which  have  been  discussed,  and  are  equally  with- 
out merit. 

The  judgment  and  order  appealed  from  are  affirmed. 
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[No.  902.] 

STATE  OF  NEVADA,  ex  eel.  E.  E.  AEIOK,  Bespondent, 
V.  JOHN  C.  HAMPTON,  Treasurer  oe  Virginia  Oity, 
Appellant. 

Legislatttke  Cannot  Exercise  Judicial  Powers— Claims  Against  Munic- 
ipal Corporations. — ^In  construing  the  provisions  of  the  act  providing 
for  the  payment  of  outstanding  indebtedness  of  Virginia  City  (Stat.  1844, 
5,  325) :  Held,  that  said  act,  in  so  far  as  it  undertakes  to  definitely  fix 
the  amount  due  to  the  persons  therein  named,  is  an  attempt  upon  the 
part  of  the  legislature  to  exercise  judicial  powers,  and  is  repugnant  to 
section  1  of  article  III  of  the  state  constitution. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  are  stated  in  the  opinion. 

S.  P.  Scaniker,  City  Attorney  of  Virginia,  for  Appellant. 

I.  The  proviso  in  the  act  evidently  governs  the  whole  act 
relative  to  Arick's  claim,  that  he  must  surrender  or  oflfer  to 
surrender  his  evidence  of  indebtedness,  etc.,  before  he 
could  get  his  demand.  (Potter's  Dwarris  on  Stat.  &  Const, 
p.  118,  notes;  Minis  v.  V.  8.,  15  Peters,  423;  Foorhees  v. 
Bank  of  U.  S.,  10  Id.  471.)  The  legislature  cannot  make 
contracts  for  municipal  corporations.  (1  Dill.  sec.  43; 
Mayor  and  City  Council  of  Baltimore  v.  Horn  et  al,,  30  Md. 
218;  33  Penn.  St.  495;  McDaniel  v.  Correll,  19  111.  226; 
Reiser  v.  Tell  Savings  fund,  39  Penn.  St.  144.) 

a.  H.  Taylor f  for  Bespondent. 

I.  The  legislature  had  authority  to  pass  the  act  of  Jan- 
uary 27,  1865.  (Stat.  1864-65,  121,  and  that  of  March 
9,  1865;  Stat.  1864-65,  325;  United  States  v.  B.  B.  Co., 
17  Wall.  329;  Police  Jury  v.  Shreveport,  5  Lou.  An.  661; 
Gutzweller  v.  People,  14  111.  142;  County  v.  State,  11  Id.  202; 
Dennis  v.  Maynard,  15  Id.  477;  Town  of  Quilford  v.  Sup, 
Chen,  Co,,  13  N.  T.  143;  Brewster  v.  City  of  Syracuse,  19 
Id.  116;  Darlington  v.  Mayer,  31  Id.  190,  203;  State  exrel. 
St,  Louis  Police  Coram,  v.  St,  Louis  County  Court,  34  Mo. 
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646;  1  Dillon  Mun.  Corp.,  sec.  47;  BlaTiding  v.  Burr,  13 
Cal.  343.) 

II.  The  claim  of  respondent  is  ascertained  and  definitely 
fixed  by  the  act  of  March  9,  1865,  and  the  payment  thereof 
by  the  city  treasurer,  being  a  purely  ministerial  act,  he  can 
be  compelled  by  mandamvs  to  perform  it.  (Moses  on  Mand., 
142,  208;  Case  v.  Wreal&r,  4  Ohio  St.  561;  Staler.  Lynch,  8 
Id.  347;  Staie  v.  Slaven,  11  Wis.  153;  High  Ex.  Leg.  Kem., 
sees.  36,  104,  111,  112,  115, 116.) 

By  the  Court,  Hawley,  C.  J. : 

The  district  court,  upon  the  petition  of  respondent,  issued 
a  writ  of  maruiamua  to  compel  the  appellant  to  pay  respond- 
ent the  sum  of  three  hundred  dollars,  with  interest,  as 
provided  in  the  act  of  the  legislature  approved  March  9, 
1865.     (Stat.  1864-65,  325.) 

It  is  argued  by  appellant  that  the  court  erred  in  refusing 
to  sustain  a  demurrer  interposed  upon  the  ground  that  the 
petition  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  act  of  the  legislature,  after  authorizing  the  treasurer 
to  set  apart  certain  moneys  as  a  special  fund  and  out  of  said 
fund  to  pay  the  indebtedness  therein  described  (including 
the  claim  of  respondent)  provides:  ''that  all  the  evidences 
of  indebtedness  held  therefor,  together  with  all  warrants  or 
other  legal  evidences  of  indebtedness,  held  as  collateral 
security  for  the  payment  of  the  same,  shall  be  surrendered 
to  the  city  treasurer  at  the  time  of  the  payment  thereof." 

The  petition  is  defective  in  failing  to  state  that  this  pro- 
vision of  the  law  was  complied  with. 

The  respondent  contends  that  his  claim  is  ascertained 
and  definitely  fixed  by  the  act  in  question  and  that  it  was 
the  duiy  of  the  city  treasurer  to  pay  over  the  money  when- 
ever there  was  a  sufficient  amount  in  the  special  fund  to  pay 
the  same  without  having  the  amount  thereof  ascertained  by 
the  courts,  or  by  the  municipal  authorities  of  Yirgima  city. 
*^  The  cases  on  this  subject,"  says  Dillon,  ''  when  carefully 
examined,  go  no  further  probably,  than  to  assert  the  doc- 
trine that  it  is  competent  for  the  legislature  to  compel 
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municipal  corporations  to  recognize  and  pay  debts  not 
binding  in  law,  and  which,  for  technical  reasons,  could  not 
be  enforced  in  equity,  but  which,  nevertheless,  are  just  and 
equitable  in  their  character,  and  involve  a  moral  obliga- 
tion." (1  Dillon  on  Municipal  Corporations,  sec.  44,  and 
authorities  there  cited.) 

Dennis  v.  Maynard,  16  111.  477,  is  the  only  authority  cited 
by  respondent  that  goes  to  the  extent  that  the  legislature 
may  ascertain  and  definitely  fix  the  amount  due  and  compel 
the  municipal  corporation  to  pay  the  same.  In  that  case 
the  money  raised  by  taxation  was  to  be  applied  to  a  public 
object,  and  several  authorities  hold  that  in  cases  where  the 
public  interests  are  alone  involved  the  power  of  the  legisla- 
ture is  greater  than  in  cases  which  only  concern  private 
interests.  It  is  unnecessary  in  this  case  to  decide  whether 
such  a  distinction  is  founded  upon  any  substantial  reason. 

In  The  People  v.  The  Mayor  of  Chicago,  61  lU.  30,  it  was 
held  that  the  legislature  could  not  compel  a  municipal  cor- 
poration, against  its  will,  to  incur  a  debt  by  the  issue  of  its 
bonds  for  any  local  improvement. 

By  an  examination  of  the  authorities,  which  are  quite 
numerous,  it  will  be  observed  that  in  the  discussion  of  this 
and  kindred  questions  the  courts  are  not  entirely  harmoni- 
ous. We  are,  however,  satisfied  that  in  a  case  like  the  one 
under  consideration,  where  only  private  interests  are 
involved,  it  may  be  considered  as  settled,  by  the  weight  of 
authority,  that  the  legislature  cannot  adjudicate  upon  dis- 
puted claims. 

Cooley,  after  stating  the  general  rule  substantially  as 
quoted  from  Dillon,  and  declaring  that  the  legislature  has 
no  power,  against  the  will  of  a  municipal  corporation,  to 
compel  it  to  contract  debts  for  local  purposes  in  which  the 
state  has  no  concern,  says : 

*'And  there  is  much  good  reason  for  assenting  also  to 
what  several  respectable  authorities  have  held,  that  where  a 
demand  is  asserted  against  a  municipality,  though  of  a  nat- 
ure that  the  legislature  would  have  a  right  to  require  it  to 
incur  and  discharge,  yet  if  its  legal  and  equitable  obligation 
is  disputed,  the  corporation  has  the  right  to  have  the  dispute 
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settled  by  the  courts,  and  cannot  be  bound  by  a  legislatiye 
allowance  of  the  claim."     (Cooley,  Const.  Lim.  233.) 

In  a  note  reviewing  the  authorities  upon  this  subject  he 
says:  ''It  is  one  thing  to  determine  that  the  nature  of  a 
claim  is  such  as  to  make  it  proper  to  satisfy  it  by  taxation, 
and  another  to  adjudge  how  much  is  justly  due  upon  it. 
The  one  is  the  exercise  of  legislative  power,  the  other  of 
judicial." 

The  act  in  question,  in  so  far  as  it  undertakes  to  definitely 
fix  the  amount  due  to  the  several  persons  therein  named,  is 
an  attempt  upon  the  part  of  the  legislature  to  exercise 
judicial  powers,  and  is  repugnant  to  section  1  of  article  iii. 
of  the  state  constitution. 

The  demurrer  ought  to  have  been  sustained. 

The  judgment  and  order  appealed  from  are  reversed  and 
cause  remanded. 


[No.  894.] 

KATIE  GLEESON,  Administratrix  etc.,  Appellant,  v. 
MAETIN  WHITE  MINING  COMPANY,  Eespondent. 

Mining  Claim — Location  or,  How  Made — Compliance  with  Act  of  Con- 
gress.— Under  the  laws  of  congress,  the  loQation  of  a  mining  claim,  on 
a  vein,  must  be  made  by  taking  up  '*a  piece  of  land"  to  include  the 
vein.     (Hawlet,  C.  J.,  dissenting.) 

Idem — ^Boundaries. — The  boundaries  and  extent  of  the  claim  must  be  plainly 
defined  by  stakes  or  marks  on  the  ground. 

Idem — Reasonable  Time  to  Define  Claim. — The  surface  claim  is  not  re- 
quired to  be  defined  immediately  upon  the  discovery  of  the  vein;  the 
locator  is  allowed  a  reasonable  time  for  that  purpose. 

Idem — ^Vein  the  Principal  Object. — The  vein  is  the  principal  object  of  the 
locator;  the  surface  claim  ought  always  to  conform  to  its  course;  the  end 
lines  ought  to  be  parallel,  and  at  right  angles  to  the  side  lines. 

Idem — Marking  of  Center  Line  of  Surface  Claim — Held,  Sufficient 
Marking  of  the  Location. — Where  the  locators  of  a  mine,  having  a 
monument,  notice  and  work  at  the  discovery  point,  post  two  stakes 
along  the  center  line  of  the  claim,  one- three  hundred  feet  south-east  of 
the  location  monument,  marked  ''South-easterly  stake  of  Paymaster," 
the  other  twelve  hundred  feet  north-west  of  the  location  monument,  and 
marked  ** North-westerly  stake  of  Paymaster,"  these  stakes  being  in  a 
line  with  the  croppings  of  the  vein  and  discovery  point:  Held,  asufiSdent 
marking  of  the  boundaries  of  the  location  of  the  claim  "so  that  its 
boundaries  can  be  readily  traced. " 
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Idem — Local  R(jlbs  and  Rboulations. — ^In  order  to  secure  the  right  of 
possession  to  a  mining  claim,  there  must  he  a  compliance  not  only  with 
the  laws  of  the  United  States,  but  also  with  such  local  regulations  of  the 
mining  district  as  are  not  in  conflict  therewith. 

Idem — Swficiescy  of  Noticb  and  ot  Location. — ^A  notice  of  location,    J 'Sas^/y  t^^*f 
otherwise  good,  is  not  invalid  because  it  does  not  contain  a  description  of  * 

the  claim  by  reference  to  some  natural  object  or  permanent  monument; 
the  law  only  requires  that  the  record  of  the  claim  shall  contain  such 
description.  It  is  a  sufficient  compliance  with  the  law  if  the  description 
of  the  locus  of  the  claim  is  appended  to  the  notice  when  it  is  recorded. 

Idem — Chanoino  Names  of  Locatobs  After  NoncB  has  been  Becobded. — 
Where  the  original  notice  of  location  was  recorded,  and  afterwards 
changed  by  the  erasure  of  one  of  the  names  of  the  locators  and  the  in- 
sertion of  another:  Held,  that  the  notice  and  record,  as  so  changed,  as 
to  outsiders,  was  valid. 

Idem — Chanoxng  Coubsb  ot  Vein  Aiteb  Nones  is  Becobded. — The  notice 
as  recorded  was  afterwards  changed  by  striking  out  ''westerly"  and 
''easterly  *'  as  to  the  course  of  the  vein,  and  inserting  the  words  "  north- 
erly" and  "southerly:"  Held,  the  alteration  having  been  made  with- 
out any  fraudulent  intent,  that  the  change  was  immaterial  and  did  not 
vitiate  the  notice. 

Idem — Abandonment — ^Estoffel. — Held,  that  the  changes  as  made  in  the 
notice  of  location  after  record  did  not  show  any  intention  on  the  part  of 
the  locators  of  the  Paymaster  mine  to  abandon  it,  and  that  the  facts  of 
this  case  do  not  present  any  question  of  estoppeL 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, White  Pine  County.  • 

The  facts  are  stated  in  the  opinion. 

IJiomas  Wren,  H.  K.  Mitchell,  Crittenden  Thornton,  and 
Garber  &  Thornton,  for  Appellant. 

There  can  be  no  valid  location  of  a  claim  on  a  mineral 
lode  since  the  passage  of  the  act  of  May  10,  1872,  without 
marking  the  boundaries  of  the  surface  ground.  (Sec.  2320 
Rev.  Stat.  U.  S.  (sec.  2  of  act  of  May  10,  1872);  sec.  2324 
Rev.  Stat.  U.  S.  (sec.  5  of  act  of  May  10,  1872.)  These 
provisions  clearly  intend  and  determine  that  the  location 
Bhall  be  of  the  surface  ground,  of  a  tract  of  land,  including 
a  portion  of  a  lode,  or  portions  of  more  than  one  lode,  and 
prescribe  positively  how  such  location  shall  be  made.  The 
commissioners  of  the  general  land-office  department  of  the 
interior,  have  invariably  so  construed  the  law.  The  courts 
in  similar  cases  have  given  considerable  weight  to  such 
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actions  of  the  land  department.  (Cooley's  Const.  Lim.  69; 
EdxoardSy  lessee  v.  Darby,  12  Wheat.  210;  SurgeU  v.  Lapice, 
8  How.  68;  BrUton  v.  Ferry,  U  Mich.  66.) 

Prior  to  the  act  of  July  26,  1866,  and  under  that  act  the 
nniversal  cnstom  of  miners  was  to  locate  so  many  feet  of 
the  lode,  and  the  surface,  allowed  for  convenient  working, 
followed  the  portion  of  the  lode  claimed  by  operation  of 
law.  It  is  the  general  understanding  of  miners  that  by  the 
act  of  May  10, 1872,  this  manner  of  locating  lode  claims  was 
changed;  and  since 'the  passage  of  this  act  what  is  consid- 
ered as  the  mode  proyided  by  it,  viz.,  locating  a  piece  or 
parcel  of  the  surface-ground,  with  boundaries  distinctly 
marked  to  embrace  all  lodes,  the  top  of  or  apex  of  which 
lies  inside  of  the  surface  lines,  has  been  adopted.  This 
court  can  properly  take  cognizance  of  this  condition  of 
things.  {Irwin  v.  Phillips,  6  Cal.  146;  Smith's  Com.  Stat, 
and  Const.  Law,  740,  742.) 

The  legislature  of  Colorado  recognized  this  mode  of  locat- 
ing mining  claims  upon  lodes.  (Law  of  May  10,  1872; 
Morrison's  Mining  Bights  in  Colorado,  16.)  In  other  states 
and  territories  the  miners  in  the  districts  have  generally 
passed  laws  repealing  their  former  rules  and  regulations, 
and  adopting  the  act  of  May  10,  1872  (with  some  additional 
provisions  for  the  record  of  claims),  and  have  compHed 
with  it  by  making  the  surface  boundary  and  corners  of  the 
location.  The  marking  of  the  boundaries  of  the  surface 
claims  is  essential  to  the  location  of  the  ledge  under  the 
mining  act  of  May  10,  1872.  {Golden  Fleece  O.  and  S.  M. 
Co.  V.  Cable  Con.  G.  and  8.  M.  Co.,  12  Nev.  318.) 

The  locator  of  a  mining  claim  cannot,  at  his  will  claim 
the  lode  and  relinquish  any  right  or  claim  to  any  surface 
and  all  adjacent  lodes,  because,  under  the  system  provided 
by  the  act  of  congress,  the  lode,  without  surface,  and  the  sur- 
face without  all  the  lodes  contained  in  it,  will  not  be  granted 
to  him  as  a  locator,  nor  sold  or  patented  to  him.  Such  is 
the  mandate  of  the  law.  To  obtain  the  part  of  the  lode 
he  wants,  the  locator  must  take  such  surface  and  other 
parts  of  the  lodes  as  the  law  requires  him  to  take.  He 
can  only  take  any  portion  of  a  lode  by  taking  the  sur- 
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face  embracing  its  top  or  apex.  He  must  take  the  gift  of 
the  government  as  it  is  given  to  him.  If  he  does  not  com- 
ply with  the  laws  his  location  is  void,  and  must  yield  to  one 
who  takes  according  to  the  laws.  (English  r.  Johnson,  17 
Oal.  107.)  When  mining  laws  point  out  how  mining  claims 
must  be  located,  they  must  be  strictly  complied  with.  (Mai- 
lett  V.  Uncle  Sam,  1  Nev.  203.) 

Such  an  attempted  location,  of  the  lode  merely,  would 
not  only  contravene  the  direct  and  positive  requirements  of 
the  law  as  to  the  manner  of  making  locations,  but  would 
contravene  its  general  principles  and  policy.  It  would  de- 
feat the  sale  of  the  mineral  lands,  and  overthrow  the  system 
established  for  that  purpose.  It  would  undo  the  provisions 
of  the  act  of  1872,  and  place  locations  back  as  they  were 
before  the  passage  of  that  act.  The  location  and  the  grant 
to  the  locator  are  no  longer  of  so  many  feet  of  and  along  the 
lode,  but  of  so  much  surface  ground,  with  distinctly  marked 
lines,  and  thereby  and  therewith  of  certain  portions  of  all 
lodes  having  their  top  or  apex  therein. 

H,  K.  Mitchdl,  of  counsel  for  Appellant,  argued: 

I.  That  the  Paymaster  claim,  as  located  in  July,  and  the 
Shark,  as  located  in  September,  1872,  did  not  conflict  or 
interfere  with  each  other. 

II.  That  the  Paymaster  claim,  as  located  in  July,  1872, 
was,  by  the  subsequent  acts  of  defendant  in  October,  1872, 
abandoned  and  lost. 

m.  That  the  location  of  the  Shark  was  a  valid  location- 
under  the  act  of  congress  and  the  laws  of  the  district,  as 
against  the  defendant. 

lY.  That  the  acts  of  defendant's  grantors  done  in  Octo-< 
ber,  1872,  did  not  constitute  a  location  either  under  the  act 
of  congress  or  the  laws  of  the  district,  or  create  in  them 
any  right  or  privilege  in  the  property  in  dispute,  but  ope- 
rated as  a  direct  fraud  upon  the  plaintiff. 

A.  if.  HiUhause,  for  Bespondents. 

I.  The  appeal  from  the  order  overruling  the  motion  for  a 
new  trial  should  not  entitle  appellant  to  question  the  cor- 
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rectness  of  the  judgment,  where  no  material  objections  are 
made  to  the  findings.  No  statement  on  appeal  is  filed;  ex- 
cept so  far  as  by  law,  the  statement  on  motion  for  a  new 
trial  is  made  the  statement  on  appeal.  In  this  appeal,  the 
findings  of  fact,  except  those  fonnd  by  the  court,  are  not 
complained  of.  The  only  error  in  ]&w  occurring  at  the  trial 
alleged,  is  in  relation  to  the  admission  in  evidence  of  the 
Paymaster  notice. 

n.  The  plaintiff  utterly  failed  to  make  out  a  case.  She 
proved  that  the  defendant  had  made  application  for  a  United 
States  patent  for  the  premises  in  dispute,  but  failed  entirely 
to  make  any  proof  of  the  filing  of  a  protest  against  that  pro- 
ceeding, on  this  ground.  The  action  is  brought  under  a 
special  statute,  is  not  a  common  law  action,  but  is  a  special 
proceeding,  instituted  under  the  terms  of  the  statute,  to 
determine  conflicting  claims  to  mining  ground.  In  such  an 
action  it  must  be  averred  ''  that  a  conflict  exists." 

III.  The  record  of  the  notice  of  the  location  of  the 
''  Shark"  is  void,  because  it  does  not  fix  the  locus  of  the 
claim  by  reference  to  natural  objects  or  permanent  monu- 
ments. The  notice  calls  for  no  course,  and  does  not  state 
how  the  ground  or  vein  is  claimed.  The  only  natural  or 
artificial  object  it  refers  to  is  the  ''Paymaster,"  which  is 
now  claimed  to  have  no  existence. 

rV.  The  ** Shark"  locators  never  discovered  any  vein, 
and  never  made  any  valid  location.  The  main  thing  granted 
by  the  United  States  being  the  vein,  of  course  no  mere  in- 
cident such  as  surface  ground,  or  other  veins,  could  or  can 
be  acquired  without  the  essential  prerequisite,  a  vein  or 
lode. 

V.  The  ** Paymaster"  notice  and  record  are  valid,  and 
its  boundaries  are  sufficiently  marked.  (See  Copp's  Land 
Owner,  April  1,  1875,  vol.  2,  p.  2.)  When  the  vein  ''is 
found,"  and  also  found  to  be  a  distinct,  appreciable,  tangi- 
ble, natural  object,  projecting  several  feet  above  the  earth's 
surface,  and  is  sought  to  be  appropriated,  and  a  declaration 
or  notice  of  that  appropriation  is  placed  upon  that  object, 
and  that  notice  declares  in  terms  that ''  this  ledge  "  is  sought 
^o  be  appropriated;  that  that  appropriation  runs  along  the 
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course  of  **  this  ledge,''  so  many  feet  in  one  direction  and  so 
many  in  another;  surely,  the  evidence  of  intention  to  appro- 
priate and  identify  the  objects  sought  to  be  appropriated, 
could  not  be  more  clearly  expressed.  Such  description  of 
the  thing,  body  or  object  sought  to  be  appropriated  can 
also  be  strengthened  in  its  claim  to  validity  by  analogy. 
In  the  construction  of  deeds,  patents  and  grants,  courts 
have  invariably  held  that  boundaries  described  by  course 
and  distance  should  yield  to  calls  which  referred  to  natural 
objects.  {Holmes  v.  Trouty  7  Pet.  217;  Mclver,  lesaeey  v. 
Walker,  9  Cranch,  173.)  The  object  of  marking  boundaries 
to  a  mining  claim  is  to  render  locations  certain,  and  to  put 
subsequent  comers  upon  notice.  The  marking  of  the  course 
of  the  vein  and  location  must  clearly  show  that  the  vein 
is  located;  and  if  the  locator  claims  no  surface,  or  is  willing 
to  accept  the  lesser  amount  allowed  by  law,  no  one  can 
complain.  The  boundaries  of  such  a  location  can  most  cer- 
tainly be  traced  very  readily.  The  "Paymaster"  vein 
cropped  boldly.  The  notice  was  placed  upon  these  crop- 
pings,  and  within  a  reasonable  time,  stakes  were  placed  at 
each  end  of  the  claim,  on  its  true  course. 

YI.  There  was  no  abandonment  of  the  "Paymaster." 
{Richardson  v.  McNuUy,  24  Cal.  345;  Morrison  v.  Wilson, 
13  Id.  499.) 

YII.  The  change  in  the  "Paymaster"  notice  and  record 
are  immaterial.  When  the  location  was  completed,  and  the 
notice  was  posted  and  recorded,  that  created  an  inchoate 
title,  or  vested  interest,  which  could  only  be  destroyed  by 
some  of  the  modes  prescribed  by  law.  There  was  no  aban- 
donment. There  was  no  sale,  no  gift,  no  transfer  or  for- 
feiture.    (24  Cal.  345.) 

Vni.  Independent  of  the  calls  in  a  notice  for  a  course  of 
a  location,  different  from  the  true  course  of  the  vein,  or  the 
marking  of  boundaries,  the  discoverer  and  locator  of  a  vein 
or  lode,  is  entitled  to  it  to  its  full  length,  on  its  true  course, 
and  on  its  dip,  indefinitely,  into  the  ground,  at  right  angles 
to  its  course.  The  act  of  congress  gives  the  right  to  locate 
the  vein  discovered.  That  is  the  thing  granted.  With  the 
vein  follows,  as  an  incident,  the  surface  ground.     This  sur- 
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face  ground  lies  in  equal  portions  on  each  side  of  the  imag- 
inary line  drawn  through  the  middle  of  the  vein  lengthwise. 
The  width  of  the  surface  ground  on  each  side  of  the  imaginary 
line  may  be  from  twenty-five  to  three  hundred  feet,  as  the 
law  of  the  district  may  prescribe. 

Prior  to  the  legislation  of  congress,  the  miners  of  the 
several  districts  made  their  own  laws,  and  the  courts  in  con- 
struing those  laws,  have  invariably  given  them  such  a  rea- 
sonable construction  as  to  enable  the  first  locators  to  follow 
their  vein  along  its  course.  This  was  done:  first  on  account 
of  the  uncertainties  surrounding  the  parties  in  new  districts 
or  regions,  a^d  the  great  difficulty  that  will  nearly  always 
at  first  occur  in  determining  the  exact  course  of  the  vein. 
Second,  because  the  interest  is  always,  and  the  notice 
almost  invariably  calls  for  the  ground  on  the  course  of  the 
vein  which  being  a  natural  object,  controls  courses.  All 
these  reasons  still  exist.  No  legislation  has  been  made 
which  changes  the  situation  as  a  matter  of  fact,  or  the  rules 
of  law  governing  courts  in  giving  proper  construction  to  the 
description  in  the  notice  of  location.  To  require  that  the 
exact  line  or  course  of  the  vein  must  be  ascertained,  before 
a  location  is  made,  is  to  require,  as  is  well  known  to  all  who 
know  anything  about  veins  and  lodes,  an  impossibility  in 
almost,  if  not  quite  all,  cases  in  an  undeveloped  country. 

In  all  patents  issued  by  the  government  of  the  United 
States  it  will  be  noticed,  that  in  each  patent,  the  grant  is 
absolutely  to  the  vein  patented.  The  land  is  also  granted, 
and  other  veins,  and  the  right  to  these  other  veins  is  limited 
upon  their  dip,  to  plans  drawn  downward  through  the  end- 
lines.  The  act  of  congress  should  receive  the  same  con- 
struction. (Sees.  2320,  2322  Rev.  Stat.  U.  S. ;  Copp's  Min- 
ing Decisions,  61,  Dec.  26,  1872;  Id.  154,  May  20,  1875; 
Aug.  17,  1874;  1  Copp  Land  Owner,  83;  Weeks*  Commen- 
taries, 150. 

The  marking  of  the  course  of  the  vein,  so  that  it  can  "  be 
easily  seen,"  is  a  sufficient  compliance  with  the  act  of  con- 
gress; at  least,  until  patent  issues,  or  is  applied  for.  Even 
if  it  would  not  give  a  locator  all  the  surface  permitted  to  be 
located  under  local  rules,  it  would  certainly  carry  the  low- 
est amount  allowed  under  the  laws  of  the  United  States. 
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jB.  p.  &  H,  N,  Clement,  of'  counsel  for  Bespondent,  also 
commented  upon  the  various  provisions  of  the  statute  of 
1872. 

T.  Upon  the  rules  of  statutory  construction  they  argued 
that  the  end  aimed  at — the  "polar  star''  of  all  statutory  con- 
struction— must  be  to  ascertain  the  intention  of  the  legis- 
lature. In  trying  to  ascertain  the  intention  of  the  law- 
makers, the  reason  of  a  statute,  the  motives  which  led  to 
its  passage,  the  object  in  contemplation  at  the  time  it  was 
passed,  must  all  be  considered.  (Sedgwick  on  Stat.  Const. 
[2  ed.]  194;  Palache  v.  Pacific  Ins,  Co.,  42  Cal.  430;  Boselij 
V.  Mattingly,  14  B.  Monroe,  89;  Johnson  v.  Bush,  3  Barb. 
Ch.  207,  238;  Young  v.  Dolce,  1  Selden,  463;  People  v.  Ithica 
Insurance  Co,,  15  Johns.  358,  380.) 

II.  Statutes  in  pari  materia  are  to  be  taken  together, 
as  if  they  were  one  law.  (Earl  of  Ailesbury  v.  Pattison,  1 
Doug.  30;  Sedgwick  on  Stat.  Const.  [2  ed.]  209;  Smith  on 
Stat.  Const.  622;  Manuel  v.  Manuel,  13  Ohio  St.  458;  Coffin 
V.  Bich,  45  Maine,  507;  Harrell  v.  Harrell,  8  Florida,  46; 
Perkins  v.  Perkins,  62  Barb.  531;  Burwell  v.  Tullis,  12  Min- 
nesota, 572;  State  of  Ind,  v.  SpringfiM  Tp,,  6  Indiana, 
83;  Bule  10  of  Leiber's  Hermeneutics;  Sedgwick  on  Stat. 
Const.  247;  Eule  6  of  Leiber;  Smith's  Const,  of  Stat.  612.) 
To  invoke  the  doctrine  of  estoppel  against  the  respondent 
in  this  case,  the  appellant  must  show  that  she  has  been  mis- 
led— that  it  would  be  a  fraud  on  her  not  to  let  her  have  the 
Paymaster  vein.  (Marquart  v.  Bradford,  43  Cal.  529;  Mar- 
tin V.  Zellerbach,  38  Id.  300;  Davis  v.  Davis,  26  Id.  23.) 

By  the  Court,  Beatty  J. : 

This  is  an  action  to  determine  the  right  of  possession  of 
certain  mining  ground  in  the  Ward  district.  White  Pine 
county.  The  plaintiff  deraigns  title  from  the  locators  of  a 
claim  called  the  Shark,  and  the  defendant  is  the  grantee  of 
the  locators  of  the  Paymaster.  Both  claims  were  located 
on  the  same  ledge — the  Paymaster  in  July,  the  Shark  in 
September — and  the  principal  question  in  the  case  is  as  to 
the  validit}'  of  the  Paymaster  location.  The  facts  in  regard  to 
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this  location  are  yery  clearly  and  fully  presented  by  the  find- 
ings of  the  district  judge,  which  embrace  the  special  verdict 
of  a  jury  upon  a  number  of  issues  submitted  to  its  decision. 
No  exception  whatever  is  taken  by  either  party  to  the  find- 
ings of  the  jury,  and  the  objections  of  the  appellant  to  the 
additional  findings  of  the  court  relate  rather  to  the  concla- 
sions  of  law  involved  than  to  the  facts  upon  which  they  are 
based.  The  question  before  us  is  therefore  narrowed  down 
to  a  construction  of  the  legislation  of  congress  and  the  local 
rules  of  the  Ward  district  governing  the  location  of  mining 
claims. 

Before  entering  upon  a  discussion  of  the  purely  legal 
questions  involved  in  the  case,  however,  it  will  be  best  to 
give  a  connected  statement  of  the  facts,  which  are  as  fol- 
lows: Mineral  deposits  were  first  discovered  in  what  is  now 
the  Ward  mining  district,  by  Thomas  F.  Ward,  in  March, 
1872.  On  the  first  of  May  the  district  was  organized,  a  set 
of  local  rules  adopted,  and  (it  seems)  Ward  appointed 
recorder.  The  rules  so  first  adopted  were,  in  their  general 
features,  like  the  rules  everywhere  prevalent  on  this  coast 
before  the  enactment  of  the  law  of  congress  of  May  10, 
1872.  Claims  were  to  be  located  by  posting  a  notice  at  the 
point  of  discovery;  the  notice  to  be  recorded  in  fifteen  days; 
this  to  hold  the  claim  good  for  one  hundred  days,  within 
which  time  a  certain  amount  of  work  was  to  be  done  on  the 
ground  in  order  to  hold  the  claim  a  year.  Each  locator 
was  to  have  fifty  feet  of  the  surface  on  each  side  of  his  ledge 
or  vein,  but  this  not  to  carry  the  right  to  any  mineral  de- 
posit therein  distinct  from  the  one  located.  These  rules,  so 
far  as  they  were  not  inconsistent  with  the  act  of  congress  of 
May  10,  1872,  continued  in  force  until  the  first  of  October 
following,  when  the  miners  adopted  a  new  set  of  rules. 

Such  being  the  law  of  the  district  for  the  location  and 
holding  of  claims.  Ward,  on  the  seventeenth  of  July,  1872, 
discovered  the  vein  or  ledge  which  is  now  in  controversy, 
and  placed  upon  the  croppings  at  the  discovery-point  the 
following  notice: 

"Paymaster  location  notice. — ^We,  the  undersigned,  do 
hereby  locate  and  claim  fifteen  hundred  (1500)  feet  on  this 
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ledge,  lode,  or  deposit  of  mineral  bearing  qaartz  or  rock, 
with  all  its  dips,  spurs,  angles  and  variations,  together  with 
all  privileges  prescribed  by  the  mining  laws  of  the  United 
States  and  this  district,  and  intend  to  hold  and  work  the 
same  according.  We  claim  three  hundred  (300)  feet  east- 
erly, and  twelve  hundred  (1200)  feet  westerly  from  this 
monument,  running  along  the  course  of  the  vein.  This 
shall  be  known  as  the  Paymaster.  Ward  mining  district, 
July  17,  1872,  situated  about  fifteen  hundred  feet  N.  W.  by 
N.,  from  Mountain  Pride  lode." 

To  this  notice  were  appended  the  names  of  the  locators, 
ancf  opposite  the  name  of  each  was  set  the  number  of  feet 
(undivided)  to  which  he  was  to  be  entitled. 

On  the  following  day,  July  18,  the  claim  was  recorded  by 
Ward,  as  mining  recorder  of  the  district,  by  copying  it  into 
a  small  memorandum-book  which  he  carried  in  his  pocket, 
and  which  at  that  time  constituted  the  record-book  of  the 
district.  Subsequently,  about  the  first  of  August,  a  larger 
book  was  obtained,  and  the  records  transcribed  from  the 
little  book.  In  the  meantime,  however,  the  Paymaster  no- 
tice, and  the  record  of  it,  had  been  changed  as  follows :  It 
seems  that  there  was  some  sort  of  an  agreement  subsisting 
between  Ward,  John  Henry,  E.  0.  Hardy  and  three  others, 
that  they  should  be  equally  interested  in  the  locations  made 
by  Ward.  But  in  the  location  of  the  Paymaster,  Ward  had 
omitted  Hardy's  name,  and  inserted  that  of  Dave  Pearson, 
who  was  not  a  member  of  the  company.  A  few  days  after 
the  location  and  recording  of  the  claim,  Henry  called 
Ward^s  attention-  to  the  fact  that  Pearson's  name  was  im- 
properly on  the  notice,  and  Hardy's  name  improperly  omit- 
ted. He  also  objected  to  the  unequal  distribution  of  the 
claim  among  the  six  locators.  Ward  thereupon  changed 
the  notice  on  the  ground,  and  the  record  in  the  little  book, 
by  erasing  the  name  of  Pearson  and  substituting  the  name 
of  Hardy,  and  by  changing  the  figures  following  the  names, 
so  as  to  give  to  each  locator  two  hundred  and  fifty  feet  of 
the  claim.  These  changes  in  the  notice  and  in  the  little 
book  were  made  before  the  transcription  to  the  large  book 
which,  since  the  first  of  August,  1872,  has  contained  the 
records  of  the  ward  district. 
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Subsequent  developmeuts  have  shown  that  the  vein  or 
ledge  upon  which  this  Paymaster  claim  was  located  has  a 
course  or  strike  from  south-east  to  north-west.  According 
to  the  magnetic  meridian  (variation  16J^)  it  runs  more  nearly 
east  and  west. 

In  September,  1872,  some  work,  it  does  not  appear  how 
much,  had  been  done  on  the  Paymaster  location,  but  the 
course  of  the  vein  was  not  clearly  determined. 

Such  being  the  condition  of  that  claim,  on  the  ninth  of 
September  the  locators  of  the  Shark  discovered  the  crop- 
pings  of  the  same  vein  at  a  point  about  four  hundred  feet 
north-west  of  the  location  point  of  the  Paymaster,  *  and 
posted  the  following  notice : 

Shark  mine  No.  1.  Notice.  We,  the  undersigned,  do 
hereby  locate  and  claim  fifteen  hundred  (1,500)  feet  on  this 
ledge,  lode  or  deposit  of  mineral-bearing  quartz  and  rock, 
with  all  its  dips,  spurs,  angles  and  variations,  together  with 
all  privileges  prescribed  by  the  mining  laws  of  the  United 
States  and  this  district,  and  intend  to  hold  and  work  the 
same  accordingly.  We  claim  seven  hundred  and  fifty  feet 
on  each  side  of  the  monument  running  along  the  course  of 
the  vein.     This  shall  be  known  as  the  Shark  mine  No.  1. 

'*  Ward  Mining  District,  Nye  County,  Nevada,  Septem- 
ber 9,  1872. 

**  John  Taylor,  three  hundred  and  seventy-five  feet. 

"  Thomas  Connor,  three  hundred  and  seventy-five  feet. 

**  Mathew  Gleeson,  three  hundred  and  seventy-five  feet. 

**Chas.  Strutenberger,  three  hundred  and  seventy-five 
feet." 

On  the  following  day  this  notice  was  recorded,  the  certifi- 
cate to  the  record  being  as  follows : 

**  Recorded  September  10, 1872,  at  ten  o'clock  A.  M.  Sit- 
uated about  six  hundred  feet  north-easterly  from  Young 
American  mine,  and  about  three  hundred  feet  north-west- 
erly from  Paymaster  mine. 

'*  Thomas  F.  Ward,  Recorder." 

Some  significance  is  attributed  to  the  fact  that  Ward,  the 
locator  of  the  Paymaster,  going  upon  the  ground  for  the 
purpose  of  making  this  record,  and  necessarily  observing 
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the  proximity  of  the  Shark  to  the  Paymaster,  made  no  com- 
plaint at  the  time  that  the  Shark  locators  were  on  his  claim. 
It  was  not  until  October,  and  after  some  work  had  been 
done  by  the  locators  of  the  Shark,  that  notice  was  given 
that  they  were  on  the  Paymaster  vein.  They,  however  de- 
nied that  it  was  the  same  vein.  They  claimed  a  cross  vein^ 
and  declared  that  if  it  turned  out  that  they  were  on  the  Pay- 
master they  would  give  it  up. 

About  this  time,  on  October  10,  1872,  John  Henry,  one 
of  the  Paymaster  locators,  took  down  their  notice  and  put 
up  another,  the  same  in  all  respects  as  the  one  removed  ex- 
cept that  it  claimed  three  hundred  feet  southerly  and  one 
thousand  two  hundred  feet  northerly  from  the  monument^ 
instead  of  three  hundred  feet  easterly  and  one  thousand 
two  hundred  feet  westerly.  On  the  same  day  he  drove  ' 
down  two  stakes,  one  at  the  north-west  end  of  the  Paymas- 
ter  and  the  other  at  the  south-east  end.  They  were  marked 
"  North-westerly  stake  of  Paymaster  "  and  '*  South-easterly 
stake  of  Paymaster."  These  stakes  were  on  a  line,  or  very 
nearly  on  a  line,  with  the  croppings  of  the  vein  as  now 
developed,  and  within  a  few  feet  of  the  center-line  of  the 
claim  as  now  surveyed.  At  some  time  subsequent  to  the 
change  of  the  notice  on  the  mine,  a  corresponding  change 
was  made  in  the  record  of  the  claim  by  erasing  the  words 
easterly  and  westerly,  and  inserting  the  words  southerly 
and  northerly.  The  jury  could  not  find  who  made  this 
change  in  the  record,  but  the  district  judge  was  of  the 
opinion,  and  so  are  we,  that  it  was  done  by  Ward  and 
Henry,  but  without  any  fraudulent  intent. 

In  the  meantime,  on  the  first  of  October,  the  laws  of  the 
district  had  been  changed  so  as  to  conform  more  nearly  to 
the  act  of  congress  of  May  10,  1872,  it  being  especially  pro- 
vided that  locators  should  have  three  hundred  feet  of  sur- 
face ground  on  each  side  of  their  vein,  to  include,  of  course, 
not  only  the  vein  originally  located,  but  all  veins  within  the 
surface  lines.     (B.  S.  sec.  2322.) 

It  is  found  as  a  fact  that  sufficient  work  has  been  done 
under  each  of  these  locations  to  satisfy  the  requirements  of 
the  law  of  congress  and  the  rules  of  the  district.     The  Pay* 
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master  location  was  never  marked  upon  the  ground  in  any 
other  way  than  by  the  three  stakes  on  the  line  of  the  crop- 
pings,  one  at  each  end  and  one  at  the  point  of  discoyery, 
until  it  was  surveyed  for  the  purpose  of  the  patent  applica- 
tion in  October,  1875.  The  Shark  location  was  never 
marked  on  the  ground  in  any  way,  except  by  the  monu- 
ment at  its  initial  point,  until  April,  1674,  when  Gleeson  set 
stakes  at  the  four  corners  of  the  surface  claim.  On  these 
facts  the  district  judge  concluded  that  the  Paymaster  loca- 
tion was  valid,  and,  as  a  necessary  consequence,  the  subse- 
quent location  of  the  Shark  on  the  same  ground  was  invalid. 
In  accordance  with  this  conclusion  the  judgment  of  the 
district  court  was  for  the  defendant. 

The  plaintiff,  appealing  from  the  judgment  and  from  the 
order  denying  her  motion  for  a  new  trial,  makes  a  number 
of  assignments  of  error,  which,  however,  are  all  involved  in 
the  three  propositions  following. 

It  is  contended:  1.  That  the  Paymaster  claim  was  not  lo- 
cated in  conformity  with  the  act  of  congress  and  the  rules  of 
the  district,  and  consequently  that  it  was  void;  2.  That  the 
Paymaster  locators,  if  they  ever  had  a  good  claim,  aban- 
doned it;  3.  That  they  are  estopped  by  their  own  acts  from 
asserting  any  claim  adverse  to  the  Shark. 

Keeping  these  propositions  entirely  distinct,  and  con- 
fining our  attention  for  the  present  to  the  first,  it  is 
to  be  observed  that  there  is  no  question  that  the  locators 
of  the  Paymaster  were  the  original  discoverers  of  the 
ledge  in  controversy ;  that  they  made  a  hona  fide  attempt 
to  locate  it ;  that  their  claim  was  notorious  ;  that  they 
and  their  successors  have  continued  to  occupy  and  develop 
the  property ;  that  the  Shark  locators  were  aware  of  the 
priority  of  the  Paymaster  claim,  and  originally  repudiated 
any  intention  of  locating  upon  the  same  vein.  These  facts 
being  conceded,  the  only  position  open  to  the  appellant, 
and  the  only  position  her  counsel  have  attempted  to  main- 
tain, is  that  a  mining  claim  cannot  be  held  except  by  com- 
pliance with  certain  requirements  of  the  mining  laws  ;  that 
the  Paymaster  locators  did  not  conform  to  those  require- 
ments, while  the  locators  of  the  Shark  did,  and  that,  as  a 
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necessary  consequence,  the  law  gives  her  the  property. 
Aside  from  the  questions  of  abandonment  and  estoppel, 
she  claims  nothing  except  from  a  strict  application  of  the 
law,  regardless  of  any  seeming  hardship  in  depriving  the 
defendant  of  a  mine  which  its  predecessors  were  the  first  to 
discover,  claim  and  develop. 

There  can  be  no  doubt  as  to  the  correctness  of  the  prop- 
osition upon  which  this  claim  is  founded.  The  United 
States  have  granted  to  their  citizens,  and  to  those  who  have 
declared  their  intention  to  become  such,  the  right  to  explore 
and  occupy  the  public  mineral  lands.  (U.  S.  Revised  Stat- 
utes, sec.  2319.)  Those  qualified  locators  who  comply  with 
the  laws  of  the  United  States,  and  the  local  regulations  not 
in  conflict  therewith,  governing  their  possessory  title,  have 
the  eaxlusive  right  of  possession  and  enjoyment  of  their 
locations.  (R.  S.  2322.)  He  who  complies  with  the  law 
has  the  exclusive  right.  Therefore,  if  it  is  true  that  the 
Shark  locators  complied  and  those  of  the  Paymaster  did 
not,  the  plaintiff  must  take  the  mine,  no  matter  who  is  en- 
titled to  the  credit  of  the  discovery. 

What  then  constitutes  compliance?  The  questions  in- 
volved in  this  branch  of  the  case  have  led  to  a  very  thor- 
ough and  elaborate  discussion  of  the  mining  laws  of  the 
United  States,  and  particularly  of  the  act  of  congress  of 
May  10,  1872  (E.  S.  sec.  2319  et  seq.,),  under  which  these 
claims  were  located,  and  which  embodies  the  most  import- 
ant features  of  the  mining  legislation.  The  same  questions 
were,  to  some  extent,  involved  in  the  case  of  the  Golden 
Fleece  Company  v.  Cable  Consolidated  Company  (12  Nev.  312), 
but  were  not  very  fully  argued,  and  were  discussed  in  the 
opinion  only  so  far  as  seemed  to  be  necessary  for  the  dispo- 
sition of  that  case.  Some  of  the  conclusions  then  announced 
have  been  questioned  by  counsel  for  respondent  in  this  ap- 
peal, but  after  a  thorough  re-examination  of  the  whole  sub- 
ject, with  all  the  light  that  has  been  thrown  upon  it  by  the 
most  elaborate  argument,  oral  and  written,  we  remain  en- 
tirely satisfied  with  that  opinion.  So  far  as  it  goes,  it  is  a 
correct  exposition  of  our  present  understanding  of  the  law. 
But  it  does  not  cover  the  whole  ground,  and  is,  perhaps. 
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not  sufficiently  explicit  upon  some  of  the  points  adverted 
to.  The  magnitude  of-  this  case  and  the  great  importance 
of  the  subject  to  a  mining  community  warrant  a  re-state- 
ment of  our  views  in  a  more  complete  and,  we  hope,  a  more 
convincing  form. 

One  of  the  imperative  requirements  of  the  statute,  xin  in- 
dispensable condition  precedent  of  a  valid  location,  is  that 
it  shall  be  *' distinctly  marked  on  the  ground  so  that  it^ 
boundaries  can  be  readily  traced  "  (R.  S.  2324).  By  refer- 
ence to  the  foregoing  statement  of  facts  it  will  be  seen  that 
one  of  the  locators  of  the  Shark  in  April,  1874,  marked  the 
boundaries  of  that  location  by  setting  stakes  at  the  four 
corners  of  the  claim.  It  is  conceded  that  this  was  a  suffi- 
cient marking  of  that  location ;  but  it  is  contended  that  the 
Paymaster  had  been  sufficiently  marked  since  October  10, 
1872,  by  means  of  the  two  stakes  at  the  ends  of  the  claim  on 
the  line  of  the  croppings  and  by  the  location  monument  at  the 
point  of  discovery.  Whether  this  marking  was  sufficient  to 
answer  the  requirements  of  the  statute  is  the  principal  ques- 
tion in  the  case,  and,  as  a  step  towards  its  solution,  counsel 
have  devoted  a  great  portion  of  their  argument  to  the  pre- 
liminary question :  What  does  a  mining  claim  consist  of? 
what  are  its  essentials?  What  are  its  incidents?  Is  it  the 
surface  ground  that  is  located,  or  is  it  the  vein  with  the  sur- 
face as  an  incident?  It  is  conceived  .that  a  determination 
of  this  point  will  greatly  facilitate  the  inquiry  as  to  what 
sort  of  marking  of  boundaries  is  required.  Counsel  for  ap- 
pellant contend  that  the  location  is  of  the  surface  and  that 
stakes  at  the  comers  of  the  claim  are  essential.  Counsel  for 
respondent  insist  that  the  location  is  of  the  vein  as  the  prin- 
cipal thing  with  the  surface  as  a  mere  incident,  and  that 
stakes  to  define  the  limits  of  the  claim  upon  the  vein  are 
sufficient. 

What  we  said  in  the  Oolden  Fleece  case  we  think  expresses 
the  truth  in  regard  to  this  matter  :  "  It  is  true  that  the  vein 
is  the  principal  thing  and  that  the  surface  is  but  an  incident 
thereto  ;  but  it  is  also  true  that  the  mining  law  has  provided 
no  means  of  locating  a  vein  except  by  defining  a  surface 
claim,  including  the  croppings,  or  point  at  which  the  vein 
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is  exposed,  and  the  part  of  the  vein  located  is  determined 
by  reference  to  the  lines  of  the  surface  claim."  (12  Nev. 
329.) 

The  vein  is  the  principal  thing  in  the  sense  that  it  is  for 
the  sake  of  the  vein  that  the  location  is  made;  the  surface 
is  of  no  value  without  it;  no  location  can  be  made  until  a* 
vein  has  been  discovered  within  its  limits,  and  the  surface , 
must,  or  at  least  ought  to,  be  located  in  conformity  with  the 
course  of  the  vein.     (E.  S.  2320.)     But  the  location  is  of  a  * 
piece  of  land  including  the  vein. 

*.'A  mining  claim  located  after  the  tenth  day  of  May,  1872, 
whether  located  by  one  or  more  persons,  may  equal,  but  shall 
not  exceed,  one  thousand  five  hundred  feet  in  length  along 
the  vein  or  lode;  but  no  location  of  a  mining  claim  shall  be 
made  until  the  discovery  of  the  vein  or  lode  within  the  lim- 
its of  the  claim  located.  No  claim  shall  extend  more  than 
three  hundred  feet  on  each  side  of  the  middle  of  the  vein  at 
the  surface,  nor  shall  any  claim  be  limited  by  any  mining 
regulation  to  less  than  twenty -five  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface,  except  where  adverse 
rights  existing  on  the  tenth  day  of  May,  1872,  renders  such 
limitation  necessary.  The  end  lines  of  each  claim  shall  be 
parallel  to  each  other."  (E.  S.  2320.)  This  section  alone 
shows  that  it  is  a  surface  parallelogram  not  less  than  fifty 
feet  in  width  that  must  be  located.  But  the  purpose  of  the 
law  is  more  clearly  indicated  by  its  granting  clauses.  What 
is  it  that  the  locators  have  the  exclusive  right  to  possess  ? 
Having  complied  with  the  laws  they  *  *  shall  have  the  exclusive 
right  of  possession  and  enjoyment  of  all  the  surface  included 
within  the  lines  of  their  locations  and  of  all  veins,  lodes  and 
ledges  throughout  their  entire  depth,  the  top  or  apex  of 
which  lies  inside  of  such  surface-lines  extended  downward 
vertically,  although  such  veins,  lodes  or  ledges  may  so  far 
depart  from  a  perpendicular  in  their  course  downward  as  to 
extend  outside  the  vertical  side-lines  of  such  surface  loca- 
tions." (E.  S.  2322.)  This  is  the  only  part  of  the  act 
which  grants  the  right  to  possess  any  lode,  ledge  or  vein. 
The  vein  originally  discovered,  and  for  the  sake  of  which 
the  location  is  made,  is  lumped  in  with  other  mineral  de- 
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posits  that  may  happen  to  exist  within  the  limits  of  the 
surface  claim,  and  no  part  of  it  is  granted  except  that  part 
the  top  or  apex  of  which  lies  inside  of  the  surface  lines  ex- 
tended downward  vertically.  This,  it  would  seem,  ought 
to  be  conclusive,  but  the  language  of  section  2325  is,  if 
possible,  still  more  convincing:  ''Section  2325.  A  patent 
for  any  land  claipaed  and  located  for  valuable  deposits  may 
be  obtained  in  the  following  manner:  Any  person,  associa- 
tion or  corporation  authorized  to  locate  a  claim  under  this 
chapter,  having  claimed  and  located  a  piece  of  land  ior  such 
purposes,"  may,  by  taking  the  prescribed  steps,  obtain  the 
title  upon  payment  of  five  dollars  per  acre  for  the  land. 

Thus  it  appears  that  a  location  on  a  vein  must  be  made 
by  taking  up  "a  piece  of  land"  to  include  it.     No  other 
means  are  provided,  and  it  is  only  upon  condition  of  com- 
plying with  the  law  that  the  locator  becomes  entitled  to 
/  anything.     The  discoverer  of  a  vein  may  be  allowed  a  rea- 
sonable tipae  to  trace  its  course  before  being  compelled  to 
define  his  surface  claim,  and  in  the  meantime  may  be  pro- 
teated  in  his  claim  to  fifteen  hundred  feet  of  the  vein,  but 
his  location  will  never  be  complete  until  his  surface  claim 
is  defined.     That  this  is  the  only  possible  constniction  of 
the  statute  seems  so  plain  to  our  minds  that  we  should  have 
thought  it  superfluous  to  say  a  word  in  defense  of  our  view 
if  we  were  not  aware  that  an  opposite  opinion  is  very  largely 
prevalent.    We  think  this  is  due  to  the  fact  that  the  custom 
of  locating  a  vein  claim  by  means  of  a  notice  posted  on  the 
croppings,  and  of  holding  it  by  record  of  the  notice  and 
work  done  at  the  discovery  point,  without  any  definition  of 
boundaries,  has  prevailed  so  long  and  so  universally  on  the 
Pacific  Coast  that  the  system  has  come  to  be  regarded  by  a 
great  many  as  something  essentially  inherent  in  the  nature 
of  things.     The  right,  under  such  locations,  to  follow  the 
vein  in  whatever    direction    it    might  run,  to  the  extent 
claimed  in  the  location  notice,  taking  the  adjacent  surface 
necessary  for  the  convenient  working  of  the  mine  as  a  mere 
incident  thereto,  has  been  so  long  recognized  and  enjoyed 
as  to  have  almost  assumed  the  character  of  one  of  the  nat- 
ural and  inalienable  rights  of  man.     That  the  government. 
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in  disposing  of  its  mineral  lands,  has  adopted  a  radically 
different  system,  under  wliicli  a  vein  can  only  be  located  by 
means  of  a  surface  claim,  and  held  only  to  the  extent  that 
it  is  included  within  the  surface  lines,  is  a  thing  too  incred- 
ible to  be  believed  by  those  to  whom  the  old  customs 
seemed  rooted  in  the  very  foundations  of  justice. 

But  disagreeable  as  the  awakening  may  be,  it  is  time  we 
were  opening  our  eyes  to  the  fact  that  a  new  system  has 
been  introduced.  The  act  of  congress  of  May  10,  1872,  has 
eflfected  the  changes  above  indicated.  Its  language  is  plain 
and  unambiguous,  and  whatever  may  be  our  opinion  of  the 
impolicy  of  the  changes  effected  by  it,  we  are  bound  to  sub- 
mit and  conform  ourselves  to  its  requirements.  If  the  terms 
of  tJie  statute  left  any  room  for  construction  the  argiimentum 
ab  inconvenierdi  might  be  entitled  to  great  weight,  but  it 
cannot  be  invoked  where  the  language  of  the  law  is  so  plain 
as  it  is  in  this  instance. 

Besides,  we  do  not  share  in  the  opinion  that  the  new 
system  is  so  utterly  bad.  Nobody  can  pretend  that  it 
is  perfect,  but  to  our  minds  it  is  a  great  improvement 
on  the  system  which  it  displaced.  We  are  willing  to 
admit  that  cases  may  arise  to  which  it  will  be  difficult 
to  apply  the  law,  but  this  only  proves  that  such  cases 
escaped  the  foresight  of  congress,  or  that,  although  they 
foresaw  the  possibility  of  such  cases  occurring,  they  con- 
sidered that  possibility  so  remote  as  not  to  afford  a  rea- 
son for  departing  from  the  simplicity  of  the  plan  they  chose 
to  adopt.  So  far,  the  wisdom  of  the  congressional  plan  has 
been  sufficiently  vindicated  by  experience.  It  is  true  that 
veins  and  ledges  are  not  found  to  be  perfectly  regular  in 
their  formation — they  have  not  a  perfectly  straight  course 
even  in  depth,  and  near  the  surface  they  present  still 
greater  irregularities  of  strike  and  dip;  but  still  they  ap- 
proximate the  ideal  vein  that  congress  seems  to  have  had  in 
view  sufficiently  nearly  to  admit  of  an  easy  appliciEition  of 
the  law  in  all  the  cases  of  conflicting  claims  that  have  fallen 
ander  our  observation. 

^  As  to  the  difficulty  of  establishing  surface  lines  immedi- 
ately upon  the  discovery  of  a  vein,  that  also  is  conceded. 
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It  is  a  well-known  fact  that  the  croppings  of  a  vein  are  al- 
ways a  very  imperfect,  and  often  a  very  deceptive,  gaide  to 
its  course,  and  it  will  often  be  difficult,  and  sometimes  im- 
possible, to  locate  a  surface  claim  in  conformity  with  the 
course  of  the  vein,  even  after  years  spent  in  its  develop- 
ment. 

But  all  this  affords  no  argument  against  the  system.  Un- 
less the  miners  voluntarily  restrict  themselves  by  local  regu- 
lations, a  claim  may  always  be  one  thousand  five  hundred  feet 
long  by  six  hundred  feet  wide.  Let  the  discoverer  of  a  vein 
be  ever  so  unfortunate  in  locating  his  claim,  he  cannot  possi- 
bly get  less  than  six  hundred  feet  of  the  vein,  while  under  the 
old  law  the  most  he  could  get  was  four  hundred  feet.  How, 
then,  can  it  be  said  that  he  is  subjected  to  any  hardships? 
So  far  from  restricting  his  rights,  the  new  law  has  very 
greatly  enlarged  them,  and  at  the  same  time  has  made  them 
vastly  more  certain  and  secure. 

Furthermore,  we  do  not  understand  that  the  law  requires 
the  surface  claim  to  be  defined  immediately  upon  the  dis- 
covery of  the  vein.  We  think  that  under  any  circumstances 
the  discoverer,  if  he  went  to  work  diligently  to  trace  out  its 
course,  would  be  allowed  a  reasonable  time  for  that  pur- 
pose, and  in  the  meantime  would  be  protected  in  his  right 
to  one  thousand  five  hundred  feet  of  the  vein.  In  the  ab- 
sence of  any  state  or  territorial  or  local  regulation  prescrib- 
ing the  time  to  be  allowed  for  tracing,  the  question  as  to 
what  should  be  deemed  a  reasonable  time  would  have  to  be 
determined  in  view  of  the  facts  and  circumstances  of  each 
case.  We  said,  however,  in  the  Golden  Fleece  case  (12  Nev. 
329),  and  we  still  think,  that  this  is  a  matter  for  local  regu- 
lation under  the  power  delegated  to  the  miners  by  section 
2324  of  the  revised  statutes,  to  make  rules  not  in  conflict 
with  the  laws.  Any  reasonable  rule  for  the  provisional 
holding  of  a  claim,  by  means  of  the  posting  and  recording 
of  notice,  during  the  time  necessary  for  tracing,  would,  we 
feel  confident,  be  favorably  viewed  by  the  courts,  especially 
if  it  required  the  locator  to  use  diligence  in  the  work  of 
tracing  during  the  time  allowed  for  that  purpose.  This, 
however,  is  a  question  which  we  are  not  called  upon  to  de- 
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cide  iu  this  case.  We  have  been  led  into  this  line  of  argu- 
ment in  response  to  what  has  been  said  by  counsel  for 
respondent  in  regard  to.  the  great  hardship  imposed  upon 
the  discoverer  of  a  vein  by  compelling  him  to  define  his 
surface  claim  before  he  could  possibly  ascertain  the  course 
of  the  vein.  If  we  are  right  in  our  opinion  that  he  would 
be  allowed  a  reasonable  time  for  tracing,  the  supposed  hard- 
ship does  not  exist.  If  we  are  wrong,  and  if  the  discoverer 
must  set  his  stakes  without  stopping  to  trace  the  vein,  even 
then,  as  we  have  shown,  he  is  better  off  since,  than  he  was 
before,  the  statute.  His  surface  lines  will  necessarily  in- 
clude at  least  six  hundred  feet  of  the  vein,  and  may  include 
upwards  of  one  thousand  six  hundred.  In  the  latter  case 
he  may  be  compelled  to  readjust  his  lines  so  as  to  take  only 
one  thousand  five  hundred  feet,  but  in  any  case  he  can  se- 
cure six  hundred  feet.  Before  the  statute  he  could  claim 
no  more  than  four  hundred  feet  of  the  vein,  and  of  that  he 
was  not  secure  for  a  day.  The  moment  he  developed  rich 
ore  he  was  beset  by  trespassers,  and  in  order  to  enjoin  them 
from  stealing  his  property,  was  obliged  to  trace  the  vein 
between  them  and  the  location  point.  He  was  harassed 
wath  litigation,  and  his  means  often  entirely  consumed  in 
the  prosecution  of  work  not  necessary  for  the  development 
of  bis  mine,  but  essential  for  the  vindication  of  his  title. 
Under  the  new  law  this  source  of  vexation  and  expense  is 
entirely  swept  away.  Within  his  surface  lines  the  discov- 
erer of  a  vein  is  secure,  and  he  might  well  consent  to  sacri- 
fice something  in  the  extent  of  his  claim  for  the  sake  of 
that  security.  So  far,  however,  from  having  to  make  such 
a  sacrifice,  his  claim,  at  the  very  worst,  is  more  ample  than 
it  ever  was  before.  Sound  policy,  therefore,  concurs  with 
the  language  of  the  statute  in  sustaining  our  conclusion  that 
a  vein  can  only  be  located  by  means  of  a  surface  claim. 
How  soon  after  the  discovery  of  the  vein  **the  location 
must  be  distinctly  marked  on  the  ground  so  that  its  bound- 
aries can  be  readily  traced  "  (E.  S.  2324),  we  do  not  decide, 
but  until  it  is  so  marked  we  are  clear  that  the  location  is  not 
complete,  and  the  law  has  not  been  complied  with. 

So  far  we  agree  entirely  with  the  views  of  counsel  for 
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appellant;  but,  although  we  are  satisfied  that  a  location 
must  be  of  a  surface  claim,  and  that  the  boundaries  and  ex- 
tent of  the  claim  must  be  plainly  defined  by  stakes  or  marks 
on  the  ground,  it  does  not  appear  to  be  a  necessary  conse- 
quence that  the  least  admissible  marking  is  by  posts  or 
monuments  at  all  the  corners  of  the  claim. 

We  are  aware  that  the  commissioner  of  the  land-office  has 
recommended  the  planting  of  posts  at  the  corners  and 
the  erection  of  a  sign-board  with  the  name  of  the 
claim,  the  names  of  the  locators,  etc.,  at  the  location 
point,  and  undoubtedly  a  compliance  with  these  recom- 
mendations would  be  sufficient  to  satisfy  the  law  in  this 
particular.  But  at  the  same  time  we  think  it  may  be  satis- 
fied by  something  less.  There  is,  after  all,  something  in 
the  fact  that  it  is  a  mining  claim  and  not  an  agricultural 
claim  that  is  being  located,  and  some  account  should  be 
taken  of  the  customs,  habits  and  circumstances  of  a  mining 
community  in  determining  what  is  a  sufficient  marking  of  a 
mining  claim.  The  vein  is  always  the  principal  object  that 
the  locator  has  in  view;  it  is  generally,  after  location  and 
work  at  the  location  point,  a  conspicuous  feature  of  the  lo- 
cality; it  is  the  first  thing  that  attracts  the  attention  of  min- 
ing men;  the  surface  claim  by  which  it  is  to  be  located 
ought  to  conform  to  its  course;  the  end  lines  must  be  par- 
allel, and,  as  they  ought  to  conform  to  the  dip  of  the  ledge 
as  nearly  as  practicable,  they  ought  to  be  at  right  angles  to 
the  side  lines,  so  that  if  the  center-line  of  the  claim  is  once 
established  the  boundaries  are  thereby  fixed  and  may  he 
readily  traced. 

The  object  of  the  law  in  requiring  the  location  to  be 
marked  on  the  ground  is  to  fix  the  claim,  to  prevent  floating 
or  swinging,  so  that  those  who  in  good  faith  are  looking  for 
unoccupied  ground  in  the  vicinity  of  previous  locations  may 
be  enabled  to  ascertain  exactly  what  has  been  appropriated 
in  order  to  make  their  locations  upon  the  residue.  We  con- 
cede that  the  provisions  of  the  law  designed  for  the  attain- 
ment of  this  object  are  most  important  and  beneficent,  and 
that  they  ought  not  to  be  frittered  away  by  construction. 
But  it  must  be  remembered  that  the  law  does  not  in  express 
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terms  require  the  boundaries  to  be  marked.  It  requires 
the  location  to  be  so  marked  that  its  boundaries  can  be 
readily  traced.  Stakes  at  the  corners  do  not  mark  the 
boundaries;  they  are  only  a  means  by  which  the  boundaries 
may  be  traced.  Why  not,  then,  allow  the  same  efficacy  to 
tho  marking  of  a  center-line  in  a  district  where  the  extent 
of  a  claim  on  each  side  of  the  center-line  is  established  by 
the  local  rules?  It  would  be  safer  and  therefore  better  to 
comply  with  the  recommendations  of  the  land-office  and 
erect  stakes  at  the  corners  of  the  claim,  but  if  the  grand  obr 
ject  of  the  law  is  attained  by  the  marking  of  a  center-line 
we  can  see  no  reason  why  it  should  not  be  allowed  to  be 
sufficient. 

lu  this  case  the  locators  of  the  Paymaster  marked  the/ 
center-line  of  their  claim  on  the  tenth  of  October,  1872. 
No  miner,  no  man  of  common  intelligence  acquainted  with  * 
the  customs  of  the  country,  could  have  gone  on  the  ground 
and  seen  the  monument,  notice  and  work  at  the  discovery  > 
point  and  the  two  stakes,  one  three  hundred  feet  south-east 
of  the  location  monument,  marked  "  South-easterly  stake  of 
Paymaster,"  the  other  twelve  hundred  feet  north-west  of 
the  location  monument  and  marked  ''North-westerly  stake 
of  Paymaster,"  in  a  line  with  the  croppings  and  with  the 
discovery  point,  without  seeing  at  a  glance  that  they  marked 
the  center-line  of  the  claim.  By  the  rules  of  the  district 
and  the  laws  of  the  land  he  would  have  been  informed  that  , 
the  boundaries  of  the  claim  were  formed  by  lines  parallel  to 
the  center-line  and  three  hundred  feet  distant  therefrom  and 
by  end-lines  at  right  angles  thereto.  With  this  knowledge  he 
could  easily  have  traced  the  boundaries  and,  if  such  was  his 
wish,  ascertained  exactly  where  he  could  locate  with  safety. 
We  conclude,  therefore,  that  the  Paymaster  location  was 
sufficiently  marked  on  October  10,  1872.  At  that  time  the 
Shark  location  had  not  been  marked  in  any  way,  and 
whether  the  law  allows  a  locator  a  reasonable  time  or  not 
to  mark  his  boundaries,  protecting  his  full  claim  in  the 
meanwhile,  the  same  result  equally  follows.  If  the  Paymas- 
ter was  not  marked  within  a  reasonable  time  after  the  dis- 
covery, then  certainly  the  Shark  was  not,  for  the  first  was 
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marked  within  three  months  and  the  latter  not  until  more 
than  eighteen  months  after  discovery;  so  that  the  Shark  claim 
was  lost  by  the  failure  to  mark  its  location  within  a  reason- 
able time.  If  on  the  other  hand,  the  Paymaster  location 
was  marked  in  a  reasonable  time,  and  such  time  is  allowed, 
then  the  Shark  was  thereby  excluded.  If  no  time  for  tracing 
is  allowed,  and  the  first  to  mark  his  boundaries  is  first  in 
right,  then  the  Paymaster  location  holds  the  claim,  because 
it  was  first  defined  by  monuments  on  the  ground.  Unless  the 
Paymaster  locators  failed  in  some  other  particular  to  com- 
ply with  the  law,  there  is  no  hypothesis  upon  which  any- 
thing can  be  claimed  under  the  Shark  location.  But  it  is 
contended  that  the  Paymaster  location  was  rendered  invalid 
by  non-compliance  with  the  rules  of  the  district  and  the 
law  of  congress  respecting  the  notice  and  record  of  claims. 
There  is  no  doubt  that  in  order  to  secure  the  right  of  pos- 
session to  a  mining  claim  there  must  be  a  compliance  not 
only  with  the  laws  of  the  United  States,  but  also  with  such 
local  regulations  of  the  mining  districts  as  are  not  in  conflict 
therewith  (R.  S.  2324),  and  if  the  miners  of  the  Ward  dis- 
trict have  made  the  posting  and  recording  of  location 
notices  essential,  the  courts  are  not  at  liberty  to  dispense 
with  them. 

The  original  laws  of  the  district  were  adopted  May  1, 
1872,  ten  days  prior  to  the  passage  of  the  act  of  congress, 
which,  as  we  have  seen,  introduced  an  entirely  new  system 
of  making  locations,  a  system  in  which  the  preliminary 
posting  and  recording  of  notices  is  entirely  out  of  place,  ex- 
cept, as  a  means  of  protecting  a  claim  during  the  time 
necessary  for  tracing  the  ledge  and  marking  the  boundaries 
of  the  location.  When  the  location  is  thus  marked,  all  that 
the  notice  and  record  were  ever  intended  or  expected  to  ac- 
complish is  effected  in  a  manner  far  more  satisfactory  and 
complete.  In  place  of  a  very  imperfect,  and  often  mislead- 
ing, notice  of  what  was  claimed,  there  is  a  plain  and  unam- 
biguous notice  to  all  the  world  of  the  exact  position  and 
extent  of  the  location.  It  might  well  have  been  held,  there- 
fore, with  respect  to  the  rules  adopted  May  1,  1872,  that 
their  requirements  as  to  the  posting  and    recording  of 
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notices  were  superseded  by  the  act  of  congress  of  May  10, 
1872:  that  they  were  merged  in  the  higher  and  more  effica- 
cious rule  of  the  statute,  or,  at  least  that,  if  they  continued 
of  any  force  whatever,  it  was  only  as  a  means  of  protecting 
a  vein  discovery  during  the  time  reasonably  necessary  for 
tracing  its  course  and  marking  the  boundaries  of  the  loca- 
tion, and,  consequently,  that  if  the  discoverer  chose  to 
mark  his  location  in  the  beginning,  or  actually  did  so  at  any 
time  before  an  adverse  claim  was  made,  his  failure  to  post 
and  record  a  notice  would  count  for  nothing. 

But  the  rules  of  the  district  were  revised  on  the  first  of 
October,  after  the  passage  of  the  act  of  congress,  and  the 
provisions  with  respect  to  the  notice  and  record  of  claims 
were  re-adopted  without  any  additional  provision  for  bringing 
them  into  sensible  relation  to  the  law.  They  do  not  pur- 
port to  supply  a  means  of  holding  a  claim  pending  the 
marking  of  the  location  on  the  ground,  but  stand  as  sub- 
stantive and  independent  requirements,  a  compliance  with 
which  is  essential  to  the  validity  of  a  claim.  We  are  not 
willing  under  the  circumstances  to  go  to  the  extent  of  hold- 
ing that  their  observance  can  be  dispensed  with,  even 
where  a  location  has  been  plainly  marked  before  the  making 
of  an  adverse  claim.  We  will  assume  that  it  was  necessary 
for  the  locators  of  the  Paymaster  not  only  to  have  marked 
their  location  before  the  Shark  locators  complied  with  the 
law,  but  also  to  have  posted  and  recorded  a  notice  of  the 
claim.     Did  they  do  so? 

There  can  be  no  question  that  the  original  Paymaster 
notice  was  all  that  the  law  requires.  The  only  objection  to 
it  is  that  it  did  not  contain  in  itself  a  description  of  the 
claim  by  reference  to  some  natural  object  or  permanent 
monument.  It  was  not  necessary  that  it  should.  It  is  only 
the  record  of  the  claim  that  is  required  to  contain  such  a 
description;  and  there  are  excellent  reasons  for  making  a 
distinction  between  the  notice  and  record  in  this  particular. 
A  notice  is  generally,  and  for  safety  ought  always  to  be, 
posted  immediately  upon  the  discovery  of  the  vein,  before 
there  is  any  time  to  survey  the  ground  and  ascertain  the 
bearings  and  distances   of  natural  objects   or  permanent 
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mouuments  in  the  neighborhood;  and  besides,  the  claim 
referred  to  by  the  notice  is  always  sufficiently  identified 
by  the  fact  that  it  is  posted  on,  or  in  immediate  prox- 
imity to,  the  croppings.  A  notice  claiming  a  location  on 
**this  vein"  has  only  one  meaning.  But  the  notice  is  ex- 
posed to  the  danger  of  removal  by  adverse  claimants,  or 
destruction  by  the  elements,  and  for  permanent  evidence  of 
the  location  its  record  is  provided  for.  The  record,  if  it 
consisted  of  a  mere  copy  of  the  notice,  would  not  identify 
the  claim,  and  there  would  be  an  opportunity  as  well  as  a 
temptation  to  the  locators,  upon  the  discovery  of  a  more 
valuable  mine  in  the  vicinity,  to  prove,  by  perjured  witnesses, 
that  their  notice  was  posted  on  that  mine.  The  floating  of 
claims  was  by  no  means  an  infrequent  occurrence  prior  to 
the  act  of  1872,  and  if  such  attempts  were  seldom  com- 
pletely successful,  they  were  always  vexatious,  and  often 
the  means  of  levying  a  heavy  black-mail.  It  was  on  this 
account  that  the  record  (not  the  notice)  was  required  to 
contain  ''such  a  description  of  the  claim  or  claims  located 
by  reference  to  some  natural  object  or  permanent  monument 
as  will  identify  the  claim  "(B.  S.  2824).  It  is  a  sufficient 
compliance  with  this  provision  of  the  law  if  the  description 
of  the  locus  of  the  claim  is  appended  to  the  notice  when  it 
is  recorded.  But  by  reference  to  the  foregoing  statement  of 
facts  it  will  be  seen  that  not  only  did  the  record  of  the  Pay- 
master location  contain  the  necessary  description ;  it  was  also 
contained  in  the  body  of  the  notice  as  posted  on  the 
ground  :  Situated  about  fifteen  hundred  feet  N.W.  by  N. 
of  the  **  Mountain  Pride  lode,"  is  the  description  in  the 
notice  ;  and  as  no  objection  to  it  was  made  upon  the  ground 
that  the  **  Mountain  Pride  lode  "  was  not  a  well-known  nat- 
ural object,  at  that  distance  and  in  that  direction  from  the 
Paymaster  location  monument,  we  presume  it  was,  in  fact, 
a  good  description.  The  record  also  contained  the  names 
of  the  locators  and  the  date  of  the  location,  and  thus  ful- 
filled every  requirement  of  the  act  of  congress.  (E.  S. 
2324.)  But  it  was  changed  by  "Ward  and  Henry,  and  it  is 
contended  that  after  those  changes  it  was  no  longer  a  good 
record. 
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The  argument  in  support  of  this  point  is  about  as  follows: 
Pearson,  whose  name  was  in  the  original  notice,  as  first  re- 
corded in  the  little  book,  was  one  of  the  locators  of  the 
claim ;  he  had  a  vested  right,  and  could  not  be  deprived  of 
his  interest  by  the  erasure  of  his  name  from  the  notice  and 
record,  and  consequently  after  his  name  was  scratched  out 
the  record  no  longer  contained  the  names  of  the  locators, 
and  was  void.  We  do  not  think  it  is  by  any  means  clear  that 
Pearson  ever  acquired  any  interest  in  the  claim.  It  does  not 
appear  that  he  ever  assented  to  the  use  of  his  name  as  a 
locator  by  Ward,  who  actually  made  the  discovery  and 
posted  and  recorded  the  notice,  and  it  does  appear  that 
there  was  some  sort  of  arrangement  by  which  Ward  was  to 
divide  his  discoveries  equally  among  those  whose  names 
were  afterwards  signed  to  the  notice.  If  Pearson  had  no 
right  to  a  share  in  the  discovery,  and  if  Ward  merely  in- 
serted his  name  by  mistake,  or  under  some  misapprehen- 
sion, and  erased  it  before  the  claim  had  been  perfected  by 
work  or  the  marking  of  its  boundaries,  it  is  difficult  to  see 
upon  what  ground  he  could  claim  to  have  ever  had  any 
vested  right  as  a  locator.  But  whether  he  had  or  not  is 
a  question  between  him  and  the  other  locators  of  the  Pay- 
master. As  to  outsiders,  the  notice  and  record  were  suffi- 
cient. They  contained  the  names  of  those  who  claimed  to 
be  the  locators,  and  served  every  purpose  of  the  law — that 
is,  they  identified  the  claimants  and  the  claim. 

The  subsequent  alteration  of  the  notice  by  changing  the 
words  westerly  and  easterly  to  northerly  and  southerly  had 
no  effect  upon  the  rights  of  the  parties.  The  only  purpose 
of  those  words  was  to  show  in  which  direction  from  the 
discovery  point  the  claim  extended  one  thousand  two  hun- 
dred feet,  and  in  which  direction  its  extent  was  onlv  three 
hundred  feet.  Either  set  of  words  served  the  purpose 
equally  well.  No  doubt  when  the  vein  was  first  discovered 
its  course  seemed  to  be  east  and  west;  after  a  certain 
amount  of  development  it  seemed  to  run  north  and  south, 
and  the  notice  was  changed  for  the  perfectly  innocent  and 
even  laudable  purpose  of  giving  to  all  whom  it  might  con- 
cern a  better  description  of  the  claim.     The  corresponding 
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alteration  in  the  record  was  made  with  the  same  motive,  at 
least  the  court  finds  that  it  was  done  without  any  fraudulent 
intent;  and  certainly  it  was  wholly  immaterial.  There  was 
no  swinging  of  the  location  effected  by  this  change  in  the 
notice  and  record.  The  claim  was  never  fixed  until  the 
stakes  were  set;  and  so  far  as  the  notice  was  concerned  it 
claimed  one  thousand  five  hundred  feet  of  the  vein,  no  mat- 
ter where  it  might  run.  If  it  was  good  for  anything  it  was 
good  for  what  it  claimed  pending  the  marking  of  the  loca- 
tion. The  changes  and  erasures  in  the  record  were  certainly 
irregular,  and  if  they  had  been  material,  or  if  they  had 
not  been  satisfactorily  explained,  might  have  afforded  good 
grounds  for  excluding  it  from  evidence.  But  they  were 
satisfactorily  explained.  They  were  not  designed  to  defraud 
any  one,  and  had  no  such  effect.  We  think  that  the  com- 
ments of  the  district  judge  on  this  matter  are  very  just. 
' '  Mining  recorders  are  a  class  of  officials  that  must  be  treated 
with  a  great  deal  of  forbearance  and  indulgence.  They  are 
often  entirely  ignorant  of  legal  forms,  and  have  no  appre- 
ciation of  the  horror  with  which  an  ordinary  lawyer  views 
the  erasure  or  alteration  of  records  and  other  documents. 
Where  no  fraud  or  deception  is  intended,  their  blunders 
must  not  be  construed  into  crimes." 

This  disposes  of  the  first  proposition  of  appellant.  The 
second  and  third  are  entirely  without  merit,  and  as  they  re- 
late to  well  settled  doctrines  of  the  law,  they  will  be  very 
briefly  adverted  to.  There  is  not  the  slightest  evidence  of 
an  intention  on  the  part  of  the  Paymaster  locators  to 
abandon  their  claim.  The  act  of  Henry  in  changing  the 
language  of  the  notice  on  the  tenth  of  October,  1B72, 
proves  only  that  he  had  abandoned  the  opinion  that  the 
course  of  the  ledge  was  east  and  west.  So  far  from  prov- 
ing an  intention  to  abandon  a  foot  of  his  claim  on  the  ledge, 
it  proves  exactly  the  reverse. 

Nor  do  the  facts  present  a  single  element  of  estoppel. 
Each  party  had  exactly  the  same  means  of  information. 
When  the  Shark  location  was  made  it  was  as  much  the  busi- 
ness  of  its  locators  to  know  whether  it  was  on  the  Paymas- 
ter vein  as  it  was  of  Ward,  the  recorder.     The  truth  proba- 
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bly  is  that  no  one  at  that  time  thought  the  two  claims  would 
conflict.  It  is  idle,  therefore,  to  say  that  any  culpable 
silence  on  the  part  of  Ward  caused  the  expenditure  of  labor 
and  money  on  the  Shark.  If  the  locators  of  that  claim 
were  deceived  it  was  their  fault,  and  they  must  suffer  the 
consequences. 

As  to  the  change  in  the  Paymaster  notice  from  east  and 
west  to  north  and  south,  that  was,  as  we  have  seen,  wholly 
immaterial.  The  simultaneous  setting  of  the  stakes  en- 
tirely superseded  the  calls  of  the  notice,  and  was  the  first 
thing  that  ever  fixed  the  boundaries  of  the  claim.  If,  after 
that,  the  Shark  locators  continued  at  work,  they  did  so  with 
their  eyes  wide  open,  as  they  did  everything  else  from  the 
beginning  to  the  end  of  their  attempts  to  locate  the  ground. 
From  the  outset  they  had  the  same  opportunities  to  know 
the  truth  that  the  other  party  had.  If  they  have  any  better 
claim  to  the  property  than  the  defendant,  it  is  not  because 
they  were  deceived  or  misled,  but  only  because  they  can 
show  a  technical  compliance  with  the  law,  while  their  ad- 
versaries cannot.  It  is  upon  this  ground  alone  that  their 
case  has  any  semblance  of  strength,  and  upon  this  ground 
we  think  it  clearly  fails. 

Since  the  foregoing  was  written  two  cases  {Odsich  v.  Mor^ 
iaHy  et  a?.,  and  Holland  et  al,  v.  Mount  Auburn  G,  Q.  M,  Co.) 
have  been  decided  by  the  supreme  court  of  California,  in 
both  of  which  it  is  assumed,  as  a  point  beyond  question, 
that  the  marking  of  a  mining  location  on  the  ground  so  that 
its  boundaries  can  be  readily  traced  is  absolutely  essential 
to  the  validity  of  the  claim.  This  is  in  perfect  accordance 
with  our  own  views  as  above  expressed.  But  in  the  latter 
of  these  cases  it  seems  also  to  be  held  that  the  marking  of 
the  center  line  of  the  claim  is  not  sufficient  to  satisfy  the 
requirements  of  the  law.  The  opinion  of  the  court  is  very 
brief,  and  no  reasons  are  assigned  for  the  conclusions 
reached.  We  have,  however,  been  led  by  that  decision  to 
thoroughly  reconsider  our  own  opinion  on  this  point,  and 
the  arguments  of  counsel  pro  and  con.  The  result  is  that 
we  are  satisfied  of  the  correctness  of  our  first  conclusion. 
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A  mining  claim  consists  of  a  certain  breadth  of  surface,  to 
be  laid  oflf  on  each  side  of  the  line  of  the  croppings,  with 
the  mineral  deposits  included  therein.  The  center  line,  as 
a  matter  of  course,  is  to  be  a  straight  line  conforming  to  the 
general  strike  of  the  vein  as  nearly  as  that  can  be  ascer- 
tained. The  side  lines  are  to  be  parallel  to  the  center  line, 
and  if,  as  we  assume  to  be  the  proper  construction  of  the 
law,  the  end  lines  must  be  parallel  and  conform  to  the  dip 
of  the  vein,  which  is  at  right  angles  to  its  strike  it  follows, 
with  the  conclusiveness  of  a  mathematical  demonstration, 
that  when  the  center  line  is  once  definitely  fixed  the  bound- 
ary lines  can  be  traced  (that  is,  followed  out)  with  absolute 
certainty.  It  may  be  that  they  could  not  be  traced  as  easily 
and  readily  as  if  stakes  were  set  at  the  corners,  but  the  dif- 
ference would  be  very  slight  and  of  no  practical  consequence. 
In  any  case  we  think  that  the  law  should  receive  as  liberal 
and  beneficial  a  construction  as  is  consistent  with  the  object 
which  congress  undoubtedly  had  in  view  in  passing  it.  That 
object,  we  are  satisfied,  was  not  to  save  intending  locators 
a  slight  amount  of  labor  in  tracing  older  claims,  but  it  was 
to  make  the  boundaries  of  such  older  claims  certain  and  im- 
movable; to  put  an  end  forever  to  the  shifting  and  floating 
of  claims;  to  do  away  with  an  existing  and  intolerable  evil. 
The  whole  object  of  the  law  is  accomplished  whenever,  from 
the  monuments  on  the  ground,  the  boundaries  of  a  mining 
claim  can  be  traced  with  absolute  certainly  and  without  any 
practical  difficulty,  and  for  that  purpose  a  definitely  fixed 
center  line  is  sufficient. 

The  judgment  and  order  appealed  from  ought  to  be  af- 
firmed, and  it  is  so  ordered. 

Hawley,  0.  J.,  concurring: 

I  concur  in  the  conclusions  reached  by  the  court  that  the 
judgment  of  the  district  court  ought  to  be  affirmed;  but  I 
am  unwilling  to  give  an  unqualified  approval  of  the  con- 
struction given  to  the  mining  laws  of  the  United  States. 

If  I  entertained  the  opinion,  as  expressed  by  the  court, 
that  "it  is  a  surface  parallelogram  not  less  than  fifty  feet 
in  width  that  must  be  located;"  that  the  location  on  a  vein 


Oct.  1878.]  Gleeson  v.  Martin  White  M.  Co.  471 


opinion  of  Hawley,  C.  J.,  concurring. 


**must  be  made  by  taking  up  a  piece  of  land  to  include  it;" 
that  a  vein  **can  only  be  located  by  means  of  a  surface 
claim,  and  held  only  to  the  extent  that  it  is  included  in  the 
surface  lines,"  and  if — upon  these  points — I  agreed  **  en- 
tirely with  the  views  of  counsel  for  appellant,"  I  should  be 
inclined  to  agree  with  their  conclusions  that  it  is  the  sur- 
face location  that  "must  be  distinctly  marked  on  the  ground 
so  that  its  boundaries  can  be  readily  traced." 

But  I  do  not  believe  that  it  was  the  intention  of  congress, 
by  the  passage  of  the  several  acts  referred  to  in  the  opinion 
of  the  court,  to  produce  an  entire  revolution  in  the  system 
of  locating  mining  claims.  Some  very  important  changes 
have  been  made,  and  the  rights  of  the  locators  have  been 
enlarged  and  made  more  specific;  but,  in  my  judgment,  it 
is — as  it  was  under  the  old  system — the  vein  of  quartz,  the 
lode  that  is  the  principal  thing  constituting  the  location. 
The  surface  ground  is  but  an  incident  thereto.  The  loca- 
tion of  such  a  mining  claim  is  distinctly  marked  on  the 
ground  so  that  its  boundaries  can  be  readily  traced,"  by  the 
placing  of  stakes  along  the  lode  and  at  the  ends  of  the  loca- 
tion, or  by  such  other  monuments  or  marks  as  will  clearly 
designate  the  number  of  feet  in  length  and  the  particular 
lode  located.  In  my  judgment  the  location  need  not,  nec- 
essarily, be  the  taking  up  of  **  a  piece  of  land  "  in  the  form 
of  a  parallelogram.  When  the  vein  or  lode  is  sufficiently 
identified  and  marked,  as  above  stated,  the  laws  of  the  local 
district  fix  the  number  of  feet  in  width — of  the  surface 
ground — to  which  the  locator  is  entitled.  It  being,  of 
course,  understood  that:  '*No  claim  shall  extend  more  than 
three  hundred  feet  on  each  side  of  the  middle  of  the  vein  at 
the  surface,  nor  shall  any  claim  be  limited  by  any  mining 
regulation  to  less  than  twenty-five  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface." 

I  differ  with  the  court  upon  another  point  discussed  in 
the  opinion.  I  think  that  after  the  vein  or  lode  is  properly 
located  the  locator  thereof  has  the  right  to  fifteen  hundred 
feet  along  the  course  of  the  lode,  **  in  whatever  direction  it 
runs,  irrespective  of  the  vertical  side  lines  of  the  surface 
boundaries  "  (Dissenting  Opinion,  Golden  Fleece  v.  Cable  Con- 
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aolidatedy  12  Nev»  331),  and  that  Iio  would  only  be  entitled 
to  fifteen  hundred  feet  in  length,  although  the  Tein  took 
such  a  course  as  to  embrace  more  than  fifteen  hundred  feet 
within  the  end  lines  of  his  surface  location. 


[No.  891.] 

MARIA  ESTIS,  Respondent,  v.  SOL.  SIMPSON, 

Appellant. 

Fleadinos — Knowledge  Imparted  bt. — A  party  cannot  be  presumed  to  be 
apprised  of  any  facts  by  the  pleading  of  his  adversary  except  those 
stated  therein  and  such  others  as  follow  therefrom. 

Consideration  of  Note  Given  by  Agent — When  Suiticient. — ^Where  an 
agent  receives  money  from  his  principal  and  loans  it  out  upon  mortgage 
taken  in  his  own  name,  and  afterwards,  for  the  purpose  of  securing  the 
principal  for  the  loan,  gives  his  own  note,  and  as  a  defense  to  this  note 
claims  that  it  was  given  without  consideration:  Held,  that  if  the  agent 
had  absolutely  sold  and  assigned  the  mortgage  to  a  third  party  and  ap- 
propriated the  money  received  thereby,  to  his  own  use,  this  would  con- 
stitute  a  sufiBcient  consideration  to  uphold  the  note  as  a  cause  of  action, 
to  the  extent  of  the  principal's  proportion  of  the  whole  value  of  the 
mortgaged  property. 

Appeal  from  the  District  Court  of  the  Second  Jadicial 
District,  Washoe  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Boardman  dk  Varian,  for  Appellant. 

Upon  a  review  of  the  facts,  counsel  claimed  that :  the 
court  below  had  no  legal  right  to  grant  a  new  trial ;  that  it 
had  abused  its  discretion  and  that  its  order  ought  to  be 
reversed.  (3  Graham  and  Waterman  on  New  Trials,  874- 
77,  894-98,  962-64,  931-37,  1016-28,  1067-71;  Burr  v. 
Palmer,  23  Vt.  244;  JacJcson  v.  Eoe,  9  John  77;  Cum- 
mins  V.  Walden,  4  Blackf .  307 ;  Goins  v.  State^  41  Tex. 
334 ;  Martin  v.  Garver,  40  Ind.  351 ;  Smith  v.  Williams,  11 
Kan.  104;  Heady  v.  Fishburn,  3  Neb.  263;  Wallace  x. 
Tumlin,  42  Ga.  462  ;  Savoni  v.  Brashear,  46  Mo.  345 ;  Afues 
V.  Howard,  1  Sumner,  482;  Palmer  v.  Fisk,  2  Curtis  C.  C. 
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14 ;  Brooks  v.  Douglass,  32  Cal.  211 ;  Schelhous  v.  Bull,  29 
Id.  605 ;  Armstrong  v.  Davis,  41  Id.  499 ;  Price  v.  Brown, 
Strange,  691 ;  Cooke  v.  Berry,  1  Wilson,  98  ;  Harrison  v. 
Harrison,  9  Price,  89 ;  Herman  v.  Mason,  37  Wis.  273.) 

Roheit  M.  Clarke,  for  Respondent. 

I.  The  judgment  should  have  been  for  the  plaintiff  upon 
the  pleadings  and  proofs.  The  taking  of  the  note  and  mort- 
gage in  Ward's  name  was  a  conversion,  and  Simpson  im- 
mediately became  indebted  in  the  whole  amount. 

II.  The  new  evidence  was  material,  and  the  order  grant- 
ing a  new  trial  should  be  aj£rmed  for  that  reason. 

IJu/mjas  E.  Hayden,  also  for  Bespondent. 

A  written  instrument;  cannot  be  varied,  altered,  explained 
or  amended,  or  other  terms  engrafted  upon  it  by  verbal 
agreements  made  contemporaneously  with  or  before  the  exe- 
cution of  such  instrument.  (Greenl.  on  Ev.  vol.  1  [Red. 
Ed.]  §  275 ;  Keats'  Com.  vol.  2,  731-32 ;  Chitty  on  Cont. 
105  ;  Story  on  Notes,  Lees,  291,  410 ;  Travis  v.  Epstein, 
1  Nev.  116;  Feusier  v.  Sneath,  3  Nev.  125-28;  2  Pars,  on 
Notes  and  Bills,  501-13 ;  Id.  523. 

By  the  Court,  Leonard,  J. : 

This  is  an  action  upon  a  negotiable  promissory  note  for 
two  thousand  two  hundred  dollars,  with  interest  at  two  per 
cent,  per  month,  dated  January  22,  1876,  and  by  its  terms 
due  and  payable  August  10,  1876.  Upon  the  note  there  is 
an  indorsement  in  the  handwriting  of  defendant,  as  follows: 
''Paid  on  the  within  note,  six  hundred  dollars,  July  22, 
1876.  Simpson."  Defendant,  both  by  his  answer  and  at 
the  trial,  admitted  the  execution  and  delivery  of  the  note  to 
plaintiff,  but  denied  that  he  paid  thereon  six  hundred  dol- 
lars or  any  other  sum,  or  that  there  was  anything  due 
thereon.  His  defense  is  entire  want  of  consideration.  The 
allegations  contained  in  the  answer  in  support  of  this  plea 
are  in  substarce  as  follows:  That  on  the  twenty-second  day 
of  January,  1873,  defendant  was  the  duly  constituted  agent 
of  plaintiff  in  Virginia  city,  in  this  state,  and  as  such  agent 
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had  general  supervision  and  control  of  all  of  plaintiff's 
financial  affairs  and  general  business,  and  full  and  complete 
management  thereof  in  said  city  and  state;  that  as  such 
agent  lie  bad  special  authority  to  invest  and  loan,  in  his  own 
name  or  otherwise,  upon  such  terms  and  conditions  as  he 
should  deem  advisable,  all  moneys  of  plaintiff  that  should 
from  time  to  time  remain  in  his  hands,  as  and  for  the 
special  use  and  benefit  of  plaintiff;  that  on  or  about  said 
day,  he  had  in  his  hands,  as  such  agent,  the  sum  of  one 
thousand  five  hundred  and  fifty  dollars  belonging  to  plaint- 
iff; that  he  then  deemed  it  advisable  to  loan,  and  did  loan, 
said  sum  belonging  to  plaintiff,  together  with  two  hundred 
and  fifty  dollars  of  his  own  money,  to  one  F.  A.  Cox,  for 
the  period  of  two  years,  at  the  rate  of  two  per  cent,  per 
month  interest,  and  received  Cox's  note  and  mortgage  upon 
real  property  in  Virginia  city  to  secure  the  same;  that  after 
the  expiration  of  two  years,  and  while  he  was  still  plaintiff's 
agent  as  before  stated,  he  deemed  it  advisable  to  renew, 
and  did  renew,  said  note  and  mortgage,  for  the  term  of  one 
year  thence  next  ensuing;  that  Cox  had  failed  to  pay  any 
part  of  the  amount  due;  that  a  decree  foreclosing  the  mort- 
gage had  been  entered  in  the  first  judicial  district  court  in 
Storey  county;  that  an  order  of  sale  had  been  made,  and 
proceedings  were  pending  to  fully  foreclose  and  satisfy  said 
mortgage,  all  of  which  had  been  and  was  known  to  plaintiff; 
**  that  on  the  twenty-second  day  of  January,  1876,  for  the  pur- 
pose of  securing  the  plaintiff  against  all  and  singular  the 
acts  of  defendant  in  the  premises,  and  that  defendant 
should  well  and  truly  account  to  plaintiff  for  her  proportion 
of  the  moneys  that  should  be  collected  from  the  sale  of  the 
mortgaged  property,  or  from  Cox,  and  not  otherwise,  and 
while  the  foreclosure  proceedings  were  pending,  the  defend- 
ant made  and  delivered  the  promissory  note  set  out  in  the 
plaintiff's  complaint;"  that  said  note  was  and  is  whoDy 
without  consideration  to  defendant,  and  was  not  intended 
as  evidence  or  acknowledgment  of  any  debt  due  from  de- 
fendant to  plaintiff,  all  of  which  plaintiff  well  knew;  that 
the  six  hundred  dollars  indorsed  upon  the  note  was  ad- 
vanced to  plaintiff  for  the  purpose  of  relieving  her  necessi- 
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ties,  upon  the  understanding  and  agreement  that  the  same 
sum  should  be  retained  by  defendant  from  the  moneys  to 
be  collected  upon  the  note  and  mortgage;  that  such  ad- 
vance was  not  made  as  a  payment  or  acknowledgment  of 
indebtedness;  that  since  the  loan  to  Cox  defendant  had  had 
no  moneys  of  plaintiff  in  his  hands  or  under  his  control. 

This  action  was  commenced  September  27,  1876.  It  was 
tried  by  the  court,  without  a  jury,  January  22,  1877,  and 
the  findings  and  judgment  were  substantially  in  accord  with 
defendant's  answer.  Defendant  had  judgment  for  his  costs. 
Plaintiff  moved  for  a  new  trial  on  the  following  grounds : 
Accident  and  surprise;  newly  discovered  evidence;  insuffi- 
ciency of  evidence  to  justify  the  decision  of  the  court,  and 
errors  in  law  occurring  at  the  trial. 

'The  court  ordered  a  new  trial,  upon  the  grounds  of  acci- 
dent and  surprise,  and  newly  discovered  evidence. 

Defendant  appeals  from  the  order.  Defendant's  counsel 
insist  that  the  evidence  given  on  the  trial  shows  there 
was  no  sufficient  consideration  for  the  note  in  suit  to  sus- 
tain an  action  thereon;  that  the  newly  discovered  evidence 
set  out  in  the  affidavit  for  a  new  trial  could  not  change  the 
result  first  arrived  at  by  the  decision  of  the  court;  that  by 
the  answer  plaintiff  was  given  full  notice  of  the  defense  to 
the  note  as  well  as  of  the  existence  of  the  facts  set  up  in  the 
affidavit,  and  that,  consequently,  she  should  have  produced 
at  the  trial  the  evidence  now  claimed  to  be  newly  dis- 
covered. 

We  do  not  think  that  either  the  answer  or  the  evidence 
introduced  at  the  trial,  gave  notice  to  plaintiff,  or  put  her 
upon  track,  of  many  material  facts  stated  in  the  affidavit  as 
newly  discovered  evidence.  Plaintiff  had  notice  that  de- 
fendant claimed  the  note  to  be  void  for  want  of  considera- 
tion; that  defendant  as  plaintiff's  agent  loaned  the  money 
about  January  22,  1873,  to  Cox  for  two  years,  and  in  his 
own  name  received  a  note  and  mortgage  for  plaintiff's  use 
and  benefit;  that  at  the  expiration  of  two  years  he  renewed 
the  Cox  note  and  mortgage  for  the  period  of  one  year;  that 
a  decree  foreclosing  said  renewed  mortgage  had  been  entered 
in  the  proper  court,  and  an  order  of  sale  made.     Plaintiff 
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was  notified  by  defendant's  testimony  at  the  trial,  that  the 
property  had  been  sold  under  the  order  of  sale  above  men- 
tioned, and  that  the  time  for  redemption  had  expired.  But 
the  affidavit  for  a  new  trial  shows,  that  on  or  about  Septem- 
ber 19,  1873,  Cox  executed  and  delivered  to  defendant  the 
note  and  mortgage  for  the  sum  of  one  thousand  five  hun- 
dred and  fifty  dollars;  that  defendant  assigned  the  same  to 
O.  W.  Ward,  February  10,  1875;  that  on  April  13,  1875, 
Cox  and  wife  executed  to  one  Douglass  notes  and  mortgages 
upon  the  same  property  for  one  thousand  eight  hundred 
and  thirty-six  dollars,  in  consideration  of  the  satisfaction  of 
the  former  note  and  mortgage  given  to  defendant;  that  on 
the  eighteenth  day  of  September,  1875,  the  last  notes  and 
mortgage  were  assigned  by  Douglass  to  Ward;  that  on  the 
fifteenth  day  of  March,  1876,  Ward,  in  consideration  of  one 
thousand  eight  hundred  dollars,  to  him  in  hand  paid  by  C. 
Derby,  the  receipt  of  which  was  duly  acknowledged  by 
Ward,  sold  and  assigned  said  notes  and  mortgage  abso- 
lutely to  Derby,  for  his  use  and  benefit;  that  on  March  15, 
1876,  having  power  so  to  do,  Derby  brought  suit  of  fore- 
closure in  Ward's  name,  and  on  June  28,  1876,  obtained 
decree  and  judgment  for  two  thousand  six  hundred  and 
eighty-three  dollars  with  order  of  sale;  that  Derby  caused 
the  property  to  be  sold;  that  he  purchased  it  at  sheriff's 
sale  for  the  sum  of  two  thousand  eight  hundred  and  fifty- 
three  dollars,  and  on  the  twenty-fourth  of  January,  1877, 
received  the  sheriff's  deed  therefor,  when  he  became,  and 
now  is,  the  absolute  owner  thereof. 

Plaintiff  was  notified  by  the  answer,  that  defendant  re- 
newed the  first  note  and  mortgage  for  one  year.  A  fair 
construction  of  that  language,  in  this  connection,  is  that  the 
second  notes  and  mortgage  were  given  by  the  same  party  to 
the  same  party,  that  is,  by  Cox  to  the  defendant.  It  was 
not  notice  that  they  were  given  by  Cox  and  wife  to  Doug- 
lass. Plaintiff  was  also  informed  by  the  answer,  that  such 
renewed  moiigage  was  foreclosed,  not  a  mortgage  from  Cox 
and  wife  to  Douglass,  and  by  him  assigned  to  Ward.  But 
more  than  all,  plaintiff  was  not  notified  that  on  the  fifteenth 
day  of  March,  1876,  months  before  the  commencement  of 
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this  action,  Ward,  by  an  instrument  under  seal,  in  consid- 
eration of  one  thousand  eight  hundred  dollars,  by  him  re- 
ceived of  Derby,  sold  and  transferred  the  notes  and  mort- 
gage, absolutely,  to  the  latter,  as  appears  prima  facie  to 
have  been  the  case,  both  from  plaintiff's  affidavit  and  ex- 
hibit D  made  a  part  thereof.  Nor  did  she  have  notice  that 
Derby,  on  the  twenty-fourth  day  of  January,  1877,  received 
the  sheriff's  deed  of  the  mortgaged  property.  Plaintiff  can- 
not be  presumed  to  have  been  apprised  of  any  facts  by  the 
answer,  save  those  that  were  stated  therein,  and  such  others 
as  naturally  flowed  or  followed  from  the  ones  set  out. 

We  think  she  had  no  notice  of  the  facts  last  stated,  and  it 
becomes  necessary  to  ascertain  whether  they  are  important 
or  not.  They  are  of  the  greatest  importance  to  plaintiff, 
under  the  finding  of  the  court  that  the  note  sued  on  was 
not  given  in  consideration  of  indebtedness  found  due  upon 
settlement,  if,  being  proven  to  the  satisfaction  of  the  court 
or  jury,  they  would  show  a  sufficient  consideration  for  the 
note  to  sustain  this  action,  regardless  of  such  settlement. 

Does  the  newly  discovered  evidence,  if  true,  show  a 
sufficient  consideration  for  the  whole  amount  of  the  note  or 
any  part  thereof?  As  to  the  consideration  necessary  in 
oase  of  an  action  upon«.  note,  it  is  stated  in  Byles  on  Bills, 
p.  228,  that  *'the  same  general  rules  as  apply  to  the  nature 
of  the  consideration  for  other  simple  contracts,  are  also 
applicable  to  the  various  contracts  on  a  bill  or  note;"  that 
is  to  say,  there  must  have  been  some  benefit  to  the  maker, 
or  some  detriment  to  the  payee.  As  we  have  seen,  defend- 
ant alleges  in  his  answer  that  he  executed  and  delivered  the 
note  in  question  *'for  the  purpose  of  securing  plaintiff 
against  all  and  singular  the  acts  of  defendant  in  the  premises, 
and  that  defendant  should  well  and  truly  account  to  plaint- 
iff for  her  proportion  of  the  moneys  that  should  be  collected 
from  the  sale  of  the  mortgaged  property,  or  from  said  Cox, 
a.nd  not  otherwise."  If  plaintiff's  affidavit  be  true,  it  is 
evident  from  defendant's  answer,  that  the  note  was  given  to 
secure  plaintiff  against  the  very  acts  of  defendant  which 
-were  done,  as  well  as  those  which  were  not  done,  by  him. 
Defendant   testified   that  the   second  mortgage  had  been 
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foreclosed,  and  that  he  expected  to  get  the  money  out  of  it 
in  a  few  weeks  or  months,  when  he  would  pay  it  to  plaintiff; 
that  he  had  no  interest  in  it  except  to  the  extent  of  two  or 
three  hundred  dollars.  Under  such  circumstances,  it  was 
incumbent  upon  him  to  show  at  least,  that  he  still  held  the 
note  and  mortgage,  and  was  in  condition  to  control  the  pro- 
ceeds of  sale  and  to  hand  them  over  to  plaintiff.  There 
was,  however,  no  such  proof;  but,  on  the  contrary,  the 
newly  discovered  evidence  shows,  if  true,  that  months  be- 
fore this  action  was  brought,  the  notes  and  mortgage  were 
the  property  of  Derby  solely;  that  thereafter  defendant 
had  no  control  over  them,  and  that  neither  plaintiff  nor  de- 
fendant had  any  property  in  them  or  any  interest  in  the 
proceeds  of  the  mortgaged  premises;  that  at  the  time  the 
new  trial  was  granted,  Derby  was  the  absolute  owner  of  the 
mortgaged  property.  Admitting  it  to  be  true  that  Ward 
acted  as  agent  of  defendant  in  getting  the  second  notes  and 
mortgage  in  the  name  of  Douglass,  and  in  having  them 
assigned  by  the  latter  to  himself,  and  that  at  the  time  the 
note  sued  on  was  executed  by  defendant,  he  had  received 
nothing  from  Oox  or  upon  the  mortgage;  that  ho  bad  not 
at  that  time  placed  the  notes  and  mortgage  or  his  interest 
therein  beyond  his  control;  and  admitting,  also,  for  the 
purposes  of  this  decision,  that  the  note  in  question  was 
not  given  upon  settlement  as  claimed  by  plaintiff,  still,  if  it 
be  true  that  at  the  time  this  action  was  brought,  or  even 
at  the  date  of  trial,  defendant,  by  himself  or  Ward,  had 
disposed  of  the  note  and  mortgage,  and  for  a  valuable  con- 
sideration received  from  Derby,  had  sold  and  assigned 
absolutely  to  the  latter,  all  interest  in  and  lien  upon  the 
mortgaged  property,  thus  rendering  it  impossible  for  him  to 
foreclose,  or  cause  to  be  foreclosed,  the  mortgage  for  plaint- 
iff's use  or  benefit,  or  otherwise  to  perform  the  duties  of 
his  trust,  we  have  no  hesitation  in  saying  there  was  a  suffi- 
cient valuable  consideration  for  the  note  sued  on,  to  the 
extent  of  plaintiff's  proportion  of  the  whole  value  of  the 
mortgaged  property.  Let  us  admit,  for  the  sake  of  the  argu- 
ment, that  at  the  time  the  note  sued  on  was  given,  Ward 
held  the  Cox  note  and  mortgage  for  plaintiff;  that  the  latter, 
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at  that  time,  was  the  real  owner  of  both,  and  that  defendant 
then  owed  plaintiff  nothing.  But  let  it  be  admitted  further, 
that  before  this  action  was  brought,  and  subsequent  to  the 
date  of  the  note  sued  on,  given  to  secure  plaintiff  against 
her  liability  of  loss,  as  stated  in  the  answer,  defendant  con- 
verted to  his  own  use  the  eighteen  hundred  dollars  paid  by 
Derby  for  the  note  and  mortgage,  or  deprived  plaintiff  of 
any  benefit  from,  or  interest  in,  the  mortgage,  by  an  abso- 
lute sale  and  assignment  thereof. 

Under  such  circumstances  we  think  that  plaintiff's  liabil- 
ity of  loss  on  account  of  defendant's  possible  misfeasance, 
was  a  sufficient  consideration  to  uphold  the  note  as  a  cause 
of  action  when  it  was  executed,  to  the  extent  of  plaintiff's 
proportion  of  the  whole  value  of  the  mortgaged  property. 
"To  that  extent,"  as  was  said  in  HusseUine  v.  Guild,  11  N. 
H.  394,  *'  the  consideration,  certainly,  has  not  failed.  On 
the  contrary,  it  has  been  perfected,  if  that  term  is  admis- 
sible." The  case  just  cited  was  an  action  commenced  June 
13,  1838,  on  a  promissory  note  dated  November  18,  1835, 
for  three  thousand  nine  hundred  and  sixty-three  dollars  and 
twelve  cents  payable  to  plaintiff  or  order  on  demand.  At 
the  trial  defendant  Guild  was  defaulted,  but  subsequent 
attaching  creditors  were  permitted  to  come  in  and  defend 
the  suit.  It  was  admitted  that  Guild  executed  the  note  de- 
scribed in  the  declaration;  but  evidence  having  been  intro- 
duced in  the  defense  tending  to  show  that  the  note  might 
be  held  in  some  measure  for  the  benefit  of  Guild,  the  plaint- 
iffs offered  to  prove  that  on  the  fourth  day  of  January,  1832, 
Guild  was  appointed  guardian  of  one  Searle,  a  minor,  and 
on  the  same  day  gave  a  bond  to  the  judge  of  probate,  in  the 
penal  sum  of  ten  thousand  dollars,  with  the  plaintiffs  as  his 
sureties,  conditioned  well  and  truly  to  discharge  the  office 
of  guardian,  to  render  a  true  account  of  such  estate  as 
should  come  to  his  hands,  and  to  pay  and  deliver  what 
should  remain  in  his  hands  to  Searle,  when  of  full  age,  or 
otherwise,  as  the  probate  court  should  lawfully  direct;  that 
Guild  afterwards,  as  guardian,  received  money  to  the 
amount  of  the  note,  and  for  which  he  was  liable  as  guard- 
ian, and  the  plaintiffs  as  his  sureties,  at  the  time  of  the 
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commencement  of  the  suit;  that  the  note  was  taken  for  the 
purpose  of  indemnifying  the  j)Iaintiffs  against  their  liabiH- 
ties  on  the  bond,  and  they  engaged  when  the  note  was  given, 
to  save  Guild  harmless  from  any  liability  as  guardian,  to 
the  extent  of  the  money  which  might  be  recovered  on  the 
note;  that  Searle  came  of  age  January  3,  1839,  and  that  on 
the  fourth  day  of  the  same  January,  the  plaintiffs  paid 
Searle  the  sum  of  two  thousand  dollars,  and  took  his  dis- 
charge for  that  sum.  The  court  below  rejected  the  evidence 
offered,  which  was  held  error  on  appeal,  and  a  new  trial 
was  granted.  It  will  be  noticed  that  in  that  case  the  note 
sued  on  was  executed  several  years  after  the  plaintiffs  be- 
came liable  on  the  bond,  and  long  before  they  paid  any- 
thing, or  knew  they  would  be  required  to  pay  anything  on 
account  of  becoming  sureties;  as  in  this  case,  the  note  in 
question  was  given  after  defendant  received  plaintiff's 
money,  and  hence  after  plaintiff  was  liable  to  sustain  loss 
in  case  of  defendant's  misfeasance,  but  before  the  note  and 
mortgage  were  assigned  to  Derby.  In  that  case  the  two 
thousand  dollars  were  not  paid  by  plaintiffs  until  about  six 
months  after  they  commenced  action  upon  the  note,  but 
they  were  paid  before  the  trial;  while  in  this  case  the  note 
and  mortgage  were  sold  to  Derby  before  plaintiff  brought 
her  action,  but  it  seems  she  was  not  aware  of  the  sale  until 
after  trial.     We  quote  from  the  opinion  of  the  court: 

**The  plaintiffs,  upon  the  execution  of  the  note,  had  in 
fact  no  debt  against  the  defendant  such  as  appears  on  the 
face  of  the  note  to  exist;  and  it  is  very  clear  that  securities 
of  this  kind  are  not  the  most  appropriate  evidences  of  con- 
tracts to  indemnify  the  payee  for  an  existing  liability  for 
the  maker.  ^  *  *  A  mortgage  would  undoubtedly  better 
exhibit  the  true  state  of  the  case.  But  on  the  other  hand, 
if  a  mortgage  has  not  been  given,  justice  may  be  promoted 
by  permitting  a  surety  to  take  from  his  principal  some  obli- 
gation upon  which  he  may  acquire  a  lien  upon  the  property 
of  the  principal,  and  provide  security  for  his  indemnity  in 
case  of  need,  before  he  has  been  compelled  to  pay  the 
money.  And  securities  for  this  purpose  appear,  from  the 
authorities  cited,  to  have  been  sanctioned  in  England  and 
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Massachusetts.  (Little  v.  Little,  13  Pick.  426;  Cusliing  v. 
Gore,  15  Mass.  72;  2  D.  and  E.  104,  105;  Id.  640.) 

We  do  not  see  any  solid  grounds  of  distinction  where  the 
payee  is  surety  in  an  administration  bond,  and  where  he  is 
surety  in  some  obligation,  in  terms  for  the  payment  of 
money.  The  result  in  both,  if  enforced  against  the  surety, 
is  to  compel  him  to  pay  a  sum  of  money.  It  may,  perhaps, 
be  said  that  the  true  ground  of  the  defense  is  want  or  fail- 
ure of  consideration;  for,  if  there  is  a  sufficient  considera- 
tion for  the  promise  to  pay  a  sum  of  money,  there  is  no 
fraud  in  executing  a  note  promising  to  pay  it.  And  if  a  lia- 
bility as  surety  may  be  held  to  be  a  good  consideration  for 
a  note,  the  consideration  must  remain  good  to  the  extent  of 
the  money  which  has  subsequently  been  paid  upon  the  lia- 
bility^. In  this  case  the  sum  of  two  thousand  dollars  was 
paid  by  the  plaintiffs  upon  the  liability  before  the  trial. 
*  ^  *  There  is,  perhaps,  no  sufficient  objection  to  hold- 
ing that  an  existing,  continuing  liability  as  surety  for 
another  is  such  a  damage  to  the  party  that  it  will  form  a 
sufficient  consideration  for  a  promissory  note.  It  is  clearly 
a  good  consideration  for  a  mortgage^  and  it  has  been  held  a 
sufficient  consideration  to  sustain  an  absolute  conveyance." 

We  discover  no  difference  in  principle  between  that  case 
and  the  one  in  hand.  If  the  liability  of  a  surety  is  sufficient 
to  sustain  a  promissory  note,  executed  long  after  the  liabil- 
ity is  incurred,  but  before  any  sum  is  paid,  if  payment  is 
made  by  the  surety  before  trial  (and  the  cases  holding  that 
doctrine  are  numerous)  much  more  was  the  actual  giving  up 
of  money  by  plaintiff  to  defendant  for  a  specific  purpose 
and  as  a  trust,  with  the  liability  of  loss  on  account  of  de- 
fendant's misfeasance,  a  sufficient  consideration  for  a  note 
given  to  secure  plaintiff  against  such  loss.  Let  us  suppose 
a  case.  A.  employs  B.  to  purchase  county  scrip,  the  latter 
agreeing  to  buy  it,  hold  it  until  paid,  and  then  faithfully 
hand  over  the  proceeds.  B.  receives  one  thousand  dollars, 
buys  all  the  scrip  he  can  for  the  money,  and  retains  it  in  his 
possession.  For  the  purpose  of  securing  himself  against 
possible  loss  on  account  of  the  wrongful  acts  of  B.,  A.  takes 
B.'s  note  in  the  sum  of  fifteen  hundred  dollars.     B.  draws 
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tlie  money  on  the  scrip  and  retains  it.  We  have  no  doubt 
that  the  consideration  of  the  note  would  be  ample  to  sup- 
port an  action,  and  that  A.  could  recover  thereon  an  amount 
equal  to  the  amount  received  by  B.  And  that  case  is  the 
same  in  principle  as  this,  if  plaintiff's  affidavit  for  a  new 
trial  is  true. 

Besides,  inasmuch  as  plaintiff  delivered  her  moneys  to  de- 
fendant, who  undertook  to  invest  them,  take  securities 
therefor  and  to  account  to  her  for  the  proceeds  of  the  sale 
of  the  mortgaged  premises,  an  action  would  have  lain 
against  him  on  that  bailment,  although  no  note  had  been 
given,  if  he  had  disposed  of  the  securities  for  his  own  use 
and  benefit  instead  of  hers;  or  if  by  other  gross  misman- 
agement he  had  lost  her  money.  (Chitty  on  Cont.,  vol.  1, 
p.  42;  Stpry  on  Bailm.,  sees.  164,  171  et  seq.,  and  188; 
2  Johns.  Cas.  92.) 

In  Watson  v.  Turner,  Bull.  N.  P.  147,  overseers  of  the 
poor,  were  held  liable  to  an  apothecary  for  his  attendance, 
though  not  ordered  by  them,  and  a  subsequent  promise  by 
them  to  pay  was  held  not  to  be  a  nudum  pactum,  because 
they  were  bound  by  law  to  provide  for  the  poor.  {WennaU 
V.  Adney,  3  Bos.  &  P.  250,  note.) 

*  In  Warner  v.  Booge,  15  Johns.  233,  it  was  held  that 
where  a  party  in  suit  became  entitled  to  costs  from  the  op- 
posite party,  who  promised  to  pay  the  bill,  the  promise  was 
founded  on  a  sufficient  consideration  and  would  support  an 
action. 

After  plaintiff  delivered  her  money  to  defendant,  the  lat- 
ter was  under  a  legal  obligation  to  perform  the  duties  of  his 
trust,  without  the  note,  and  that  obligation  was  a  sufficient 
consideration  to  uphold  the  note  as  a  cause  of  action  when 
it  was  given,  to  the  extent  of  plaintiff's  loss  caused  by  the 
misfeasance  of  defendant;  that  is  to  say,  if  the  affidavit  for 
a  new  trial  is  true,  the  consideration  of  the  note  in  suit  is  at 
least  sufficient  to  sustain  a  recovery  to  the  extent  of  plaint- 
iff's proportion  of  the  value  of  the  property  mortgaged. 

We  have  thus  far  discussed  the  question  of  consideration 
upon  the  pleadings,  admitted  facts  and  newly  discovered 
evidence,  without  regard  to  plaintiff's  claim  that  the  note 
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sued  on* was  given  upon  full  settlement  with  defendant,  con- 
cerning which  fact  the  testimony  was  very  conflicting.  Upon 
the  new  trial,  if  the  court  or  jury  should  conclude  there 
was  such  settlement,  and  that  the  note  in  question  was  given 
in  consideration  of  indebtedness  found  due  plaintiff,  these 
facts  alone  will  entitle  plaintiff  to  recover  the  whole  amount 
claimed.  Should  the  conclusion  be  against  such  settlement, 
then  the  principles  hereinbefore  stated  will  govern  the 
court  upon  the  question  of  consideration. 

Against  plaintiff's  objections  at  the  trial,  defendant  was 
permitted  to  testify  that  at  the  time  the  note  in  question 
was  executed,  it  was  given  ''upon  the  complete  understand- 
ing that  she  (plaintiff)  was  to  get  her  money  out  of  the 
mortgage  when  it  was  collected,  and  not  before."  If  such 
testimony  was  admissible  for  any  purpose,  it  was  solely  as 
a  defense  to  the  consideration.  (Pars.  Notes  and  Bills 
[2  ed.],  vol.  1,  523;  vol.  2,  501  et  aeq.)  In  an  action  upon 
a  negotiable  promissory  note,  a  sufficient  valuable  consider- 
ation is  at  first  presumed,  and  to  show  a  want  or  failure  of 
the  same,  the  burden  of  proof  is  upon  the  defendant. 
(Story  on  Bills  of  Ex.  209;  Pars.  Notes  and  Bills,  vol.  1, 
175.) 

Under  the  facts  pleaded  and  admitted  by  defendant,  it 
was  incumbent  upon  him  to  show  either  that  he  had  per- 
formed the  duties  of  his  trust  or  was  in  condition  to  do  so, 
or  such  facts  as  excused  him  from  such  performance.  We 
fail  to  perceive  how  the  testimony  mentioned  proved  or 
tended  to  prove  either  fact  just  stated,  or  how  it  in  any 
manner  sustained  the  defense  of  want  of  consideration. 

In  reply  to  a  question  asked  plaintiff  by  the  court,  she 
testified  as  follows:  *' I  consider  the  mortgage  and  money 
invested  in  it  as  mine;  there  never  was  any  understand- 
ing between  defendant  and  me,  by  which  he  was  to  become 
the  owner  of  the  mortgage  and  money  secured  thereby, 
or  become  liable  on  the  note;  there  never  was  any  other 
consideration  for  defendant's  note,  except  that  he  had 
moneys  of  mine  under  his  control,  loaned  out  for  me."  A 
part  of  that  testimony  was  apparently  opposed  to  what  she 
liad  before  stated,  and  was  against  plaintiff's  whole  theory 
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of  the  case.  But  however  that  may  be,  and  presuQiing  that 
she  testified  as  stated,  it  matters  not  who,  in  her  opinion, 
was  the  owner  of  the  note  and  mortgage.  She  did  not 
know  at  the  trial  what  is  set  out  in  the  affidavit,  that  defend- 
ant had  previously  disposed  of  the  Cox  note  and  mortgage, 
and  thus  disqualified  himself  from  performing  the  duties  of 
his  trust.  And  if  she  did  then  consider  the  mortgage  and 
the  money  invested  as  her  property,  with  the  light  then  be- 
fore her,  that  fact  does  not  change  her  legal  rights ,  if  her 
affidavit  is  true. 

The  order  granting  a  new  trial  is  affirmed. 

Beatty,  J.,  concurring: 

I  concur  in  the  order  of  affirmance,  but  to  sustain  the 
action  of  the  distrfct  court  I  think  it  quite  unnecessary  to 
resprt  to  the  newly  discovered  evidence.  The  facts  alleged 
in  the  answer  in  my  opinion  do  not  constitute  a  defense  to 
the  action.  So  far  from  showing  that  there  was  no  consid- 
eration for  the  note,  they  show  that  there  was  a  valuable 
and  adequate  consideration.  The  defendant  was,  according 
to  his  own  version  of  the  facts,  liable  to  the  plaintiflF  as  her 
trustee.  She  had  a  right  to  hold  him  accountable  in  that 
character,  and  to  demand  the  proceeds  of  his  investments 
of  her  money;  and  he  had  a  right,  if  his  conduct  in  her 
affairs  had  been  without  fault,  to  discharge  his  obligation 
to  her  by  turning  over  the  securities  in  which  he  had  in- 
vested her  money.  But  if,  instead  of  settling  in  that  way, 
he  chose  to  give,  and  she  chose  to  take,  his  promissory  note 
for  a  sum  of  money  less  than  was  actually  due  her,  the 
validity  of  such  a  settlement  cannot  be  questioned.  His 
liability  as  trustee  was  thereby  extinguished,  and  he  became, 
in  fact  as  well  as  in  name,  the  owner  of  the  mortgage  and 
the  debt  thereby  secured.  This  was  a  good  consideration 
for  the  note,  and  all  the  answer  alleges,  and  all  the  defend- 
ant's evidence  amounts  to,  is  that  there  was  a  contempor- 
aneous verbal  agreement  that  the  note  was  not  to  be  paid 
according  to  its  tenor,  but  was  to  be  satisfied  out  of  the 
proceeds  of  the  Cox  mortgage.  In  my  opinion,  no  evi- 
dence of  any  such  agreement  should,  have  been  received  or 
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considered,  as  its  only  effect  was  to  contradict  the  terms  of 
the  note. 

This  view  of  the  case,  if  correct,  is  conclusive  in  favor  of 
the  plaintiff,  regardless  of  the  weight  of  evidence  upon  the 
disputed  facts.  I  wish  to  add,  however,  that  in  my  opinion 
the  finding  of  the  court  ought  to  have  been  in  favor  of  the 
plaintiff  on  the  evidence  adduced  at  the  trial.  The  defend- 
ant's testimony  was  in  direct  conflict  with  his  own  written 
acknowledgments;  that  of  the  plaintiff  was  plain,  straight- 
forward and  consistent,  not  only  with  the  written  evidence, 
but  with  itself.  I  do  not  agree  with  the  court  that  it  pre- 
sents even  an  apparent  inconsistency.  The  plaintiff  had 
testified  clearly  and  distinctly  that  the  note  was  given  in  full 
and  final  settlement  of  all  her  claims  on  the  defendant  hy 
reason  of  his  investrhents  for  her.  Up  to  the  day  it  was 
given  she  had  never  heard  of  the  Cox  note  and  mortgage. 
Defendant  had  pretended  that  her  money  was  invested  in 
loans  to  other  parties,  and  in  mining  stocks.  .  Three  months 
after  the  date  of  the  note,  defendant  for  the  first  time  pro- 
posed to  transfer  to  the  plaintiff  the  Cox  note  and  mortgage 
in  satisfaction  of  his  note,  and  she  agreed  to  take  it,  not  be- 
cause she  thought  her  money  was  invested  in  it,  but  because 
she  feared  if  she  refused  to  take  that  she  would  get  nothing. 

It  was  with  reference  to  this  agreement,  made  three 
months  subsequent  to  the  execution  of  the  note  sued  on, 
that  she  gave  a  woman's  opinion  that  the  mortgage  and 
money  invested  in  it  were,  at  the  date  of  the  trial,  hers. 
Her  further  statement  that  there  never  was  any  understand- 
ing between  the  defendant  and  her  by  which  he  was  to  be- 
come the  owner  of  the  mortgage  and  become  liable  on  the 
note,  in  the  light  of  her  other  testimony,  means  no  more  than 
this  :  That  after  she  first  heard^f  the  Cox  mortgage  in  April, 
1876,  there  never  was  but  one  understanding  in  regard  to  it, 
and  that  was  that  it  was  to  be  assigned  to  her  in  satisfaction 
of  the  defendant's  note. 
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[No.  895.] 

JOHN  STEEL,  Eespondent,  v.  SOLID  SILVEE  GOLD 
AND  SILVER  MINING  COMPANY,  Appellant. 

Pleadings — Admissions  in  Answer — ^AuTHORixr  of  President  op  Cori^- 
RATION — ^Nonsuit. — Plaintiff  testified  that  he  was  employed  by  one  Hew- 
son,  who  claimed  to  be  the  president  of  the  defendant;  the  answer  was 
verified  hy  Hewson  as  defendant's  president,  and  admitted  that  plaintiff 
went  into  defendant's  employ,  etc.:  ffddy  that  such  fidmissions  and 
proofs  were  prima  facie  evidence  that  Hewson  was  authorized  to  employ 
the  plaintiff,  and  that  the  court  did  not  err  in  refusing  a  nonsuit. 

Appeal  from  the  District  Court  of  the  First  Judicial  Di?4- 
trict.  Storey  County. 

The  facts  are  stated  in  the  opinion. 

Lewis  &  Deal,  for  Appellant. 

A.  B.  Elliott,  for  Eespondent. 

» 

By  the  Court,  Leonard,  J. : 

This  is  an  action  to  recover  nine  hundred  and  forty-nine 
dollai*s,  alleged  to  be  due  plaintiff  from  defendant  for  labor 
performed  by  the  former  for  the  latter,  as  defendant's  super- 
intendent, between  September  1,  1876,  and  March  15,  .1877, 
at  an  agreed  price  of  one  hundred  and  fifty  dollars  in  gold 
coin  per  month,  and  for  money  paid  out  by  plaintiff  for  de- 
fendant; also,  for  goods  sold  and  labor  performed  by  other 
persons  for  defendant,  at  its  special  instance  and  request, 
the  latter  demands  having  been  assigned  to  plaintiff.  The 
jury  found  a  verdict  for  plaintiff  in  the  sum  of  eight  hundred 
and  seventy-two  dollars.  Defendant  moved  for  a  new  trial 
on  the  grounds  of  insufficiency  of  evidence  to  justify  the 
verdict  and  errors  in  law  ocojirring  at  the  trial.  This  ap- 
peal is  taken  from  the  order  overruling  the  motion  for  a  new 
trial,  and  from  the  judgment. 

After  plaintiff  rested,  defendant  moved  for  a  judgment  of 
nonsuit,  ''because  there  was  no  showing  that  defendant 
ever  employed  plaintiff,  or  that  one  Hewson  (who  did  em- 
ploy him),  was  an  officer  of,  or  had  any  authority  to  act  for, 
defendant."    The  court  overruled  the  motion,  and  its  action 
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in  this  regard  only  is  urged  by  counsel  for  defendant  as 
error. 

Under  the  pleadings  in  this  case,  it  is  not  necessary  to 
decide  whether  or  not  the  president  of  a  mining  company 
can  bind  the  latter  by  contracts  of  employment  made,  or  for 
supplies  used,  in  the  usual  business  of  such  company, 
without  authority  to  enter  into  the  same  from  the  board  of 
trustees. 

In  the  first  count  of  the  complaint  plaintiff  alleges  that  on 
or  about  September  1,  1876,  he  and  defendant  entered 
into  an  agreement,  whereby  plaintiff  undertook  and 
agreed  to  perform  the  duties  of  superintendent  of  defend- 
ant's mining  claim  in  Storey  county,  and  defendant  agreed 
to  pay  plaintiff  therefor  one  hundred  and  fifty  dollars  in 
United  States  gold  coin  per  month;  that  plaintiff  entered 
tho  employ  of  defendant  under  such  contract  on  said  day, 
and  so  continued  until  March  15,  1877;  that  by  reason  of 
the  premises  defendant  became  indebted  to  him  on  account 
of  said  labor  in  the  sum  of  nine  hundred  and  seventy-five 
dollars,  no  part  of  which  has  been  paid,  etc. 

In  the  answer  defendant  denies  'Hhat  at  the  time  in  said 
complaint  alleged,  or  at  any  time,  the  plaintiff  and  defend- 
ant made  or  entered  injbo  the  alleged  agreement  in  said  com- 
plaint set  forth;"  denies  '*  that  defendant  undertook,  prom- 
ised or  agreed  to  pay  plaintiff  for  the  alleged  services  ^  * 
or  for  any  services  to  be  done  or  performed  by  plaintiff  the 
sum  of  one  hundred  and  fifty  dollars  per  month,  or  any  sum 
whatever;"  denies  **  that  plaintiff  continued  to  work  for  de- 
fendant to  and  including  the  fifteenth  day  of  March,  1877, 
or  to  any  date  later  than  the  first  day  of  November,  1876; " 
denies  ''that  defendant  became,  is,  or  ever  was,  indebted  to 
plaintiff  in  the  sum  of  nine  hundred  and  seventy-five  dol- 
lars, or  in  any  other  sum,  except  as  hereinafter  set  forth; " 
that  is  to  say:  "On  or  about  November  1,  1876,  defendant 
and  plaintiff  accounted  together  of  and  concerning  all  trans- 
actions and  dealings  theretofore  had  or  existing  between 
said  parties,  and  thereupon  found  the  sum  of  two  hundred 
and  thirty-nine  dollars  due  plaintiff  from  defendant;  that 
defendant  at  divers  times  from  said  November  1,  1876,  to 
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March  1,  1877,  paid  to  plaintiff  the  sum  of  one  hundred  and 
seventy-one  dollars;  that  defendant  tendered  to  plaintiff  on 
or  about  March  1,  1877,  at  Virginia  city,  the  further  sum  of 
sixiy-eight  dollars  in  full  payment  and  satisfaction  of  said 
indebtedness,  and  is  still  ready  and  willing  to  pay  said  sum 
to  plaintiff,  but  that  plaintiff  refused  at  the  time  of  such 
tender,  and  still  refuses  to  receive  the  same;  that  since 
said  first  day  of  November  said  plaintiff  has  neither  done 
nor  performed  any  work,  labor  or  services,  or  paid  out  any 
money  for  said  defendant." 

It  can  not  be  doubted  under  the  pleadings  stated  in 
substance  above,  that  there  was  no  necessity  of  showing  by 
proof,  that  Hewson  was  authorized  by  the  trustees  of 
defendant  to  employ  plaintiff.  At  the  time  the  motion  for 
nonsuit  was  made,  plaintiff  had  testified  that  he  was  em- 
ployed by  Hewson  alone,  who  claimed  to  be  defendant's 
president,  and  letters  had  been  introduced  signed  by  Hew- 
son as  president  and  Applegate  as  secretary,  dated  at  the 
office  of  the  company  in  San  Francisco,  recognizing  plaintiff 
as  defendant's  agent,  and  giving  orders  as  to  plaintiff's 
duties.  Plaintiff  had  testified  as  to  the  period  of  his  em- 
ployment and  the  character  of  his  services ;  also  that  Hew- 
son in  September,  1876,  represented  to  plaintiff  that  he 
(Hewson)  had  informed  the  trustees  and  stockholders  of 
defendant  that  plaintiff  was  to  receive  four  dollars  per  day; 
that  he  refused  to  continue  work  for  such  sum;  that  Hewson 
then  agreed  to  pay  him  forty-four  dollars  for  the  eleven 
days'  work  in  July,  and  one  hundred  and  twenty-five  dollars 
for  the  month  of  August,  and  thereafter  one  hundred  and 
fifty  dollars  per  month.  The  answer  was  verified  by  Hew- 
son, who  swore  that  he  was  defendant's  president.  By  the 
answer,  defendant  admitted  that  plaintiff  went  into  defend- 
ant's employ  September  1,  1876,  and  so  continued  until  No- 
vember 1,  1876.  Such  admission,  together  with  plaintiff's 
testimony  that  he  was  employed  by  Hewson  as  president  of 
defendant,  and  by  no  one  else,  was  prima  facie  evidence  at 
least  that  Hewson  was  authorized  to  enter  into  a  contract  of 
employment.  It  was,  then,  for  the  jury  to  decide  from  the 
evidence  what  amount,  if  anything,  defendant  agreed  to  pay 
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plaintiff,  as  well  as  the  length  of  time  he  continued  in  such 
employment.  In  the  second  count  of  the  complaint  it  is 
alleged^  that  between  September  1  and  October  1,  1876, 
Peasly  &  Mercer,  at  the  special  instance  and  request  of  de- 
fendant, performed  labor  in  and  about  defendant's  mine, 
which  labor  was  reasonably  worth  the  sum  of  forty-seven 
dollars;  that  defendant  agreed  to  pay  Peasly  &  Mercer  said 
sum;  that  no  part  had  been  paid,  and  that  on  the  seven- 
teenth day  of  March,  1877,  Peasly  &  Mercer  sold,  assigned 
and  delivered  said  demand  to  plaintiff. 

In  the  answer  defendant  denied  that  the  work  was  of  any 
greater  value  than  nineteen  dollars,  and  denied  also  that  it 
promised  to  pay  any  sum  therefor.  There  was  no  denial 
that  defendant  ordered  the  work  done,  and  plaintiff  testified 
that  it  was  ordered  by  himself  and  Hewson.  Defendant 
was  therefore  liable  under  its  denial  alone,  for  the  reasonable 
value  of  the  work  as  stated  in  the  answer,  without  proof 
that  Hewson^  who  ordered  it  done,  had  authority  to  make 
the  order.  And  a  recognition  of  Hewson's  authority  to  bind 
defendant  to  the  extent  of  the  reasonable  value  of  Peasly  & 
Mercer's  work,  was  certainly  some  proof  of  his  authority  in 
relation  to  his  contract  with  the  plaintiff.  What  we  have 
said  of  the  second  count  is  also  true  of  the  third. 

The  court  did  not  err  in  denying  defendant's  motion  for  a 
nonsuit;  and  the  order  and  judgment  appealed  from  are 
affirmed. 


[No.  908.] 

CHMSTIAN  MARTENS,  Eespondent,  v.  ANNA  J. 

GILSON,  Appellant. 

Statement— Identotcation  of  Documents.— The  statement  reads:  "The 
agreed  statement  of  facts,  findings  of  the  court,  are  hereby  referred  to, 
and  made  the  statement  on  motion  for  new  trial:  '*  Held,  that  the  fact 
that  such  papers  were  in  the  transcript  entitled  in  this  suit,  the  state- 
ment of  facts  signed  by  respective  counsel,  and  findings  of  fact  by  the 
district  judge  and  referred  to  as  above,  was  a  sufficient  identification  to 
authorize  this  court  to  examine  them.     (Hawley,  C.  J.,  dissenting.) 

Foreclosure  of  Mortgage — Judgment  for  Deficiency  not  a  lien  on 
Homestead  Property. — ^Where  homestead  property  is  sold  under  a  fore- 
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closure  of  mortgage,  and  afterwards  redeemed  by  the  vendee  of  the  mort- 
gagor: Held,  that  the  lien  of  the  mortgage  was  satisfied  by  the  sale  and 
redemption  of  the  property;  that  when  the  mortgage  lien  was  satisfied 
the  homestead  rights  attached,  and  that  the  judgment  for  the  deficiency 
in  the  foreclosure  suit  did  not  create  any  lien  against  the  real  and  bene- 
ficial estate  in  the  land. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  are  stated  in  the  opinion. 

T.  TV.  W,  DavieSy  for  Appellant. 

Under  the  laws  of  this  state  (sees.  233-35  of  the  Civ.  Pr. 
Act,  234,  Stat.  1869)  the  unsatisfied  judgment  under  which 
the  sale  was  made  is  expressly  excepted  from  payment  by  a 
redemptioner.  This  matter  is  discussed  in  1  Hill,  on  Morfc. 
407,  par.  3  et  seq.;  2  Id.  278,  501;  see  also,  Herman  on  Ex- 
ecutions, sees.  141,  142.     (1  Hill.  Mort.  par.  33,  407.) 

B.  M.  Clarice,  for  Respondent. 

I.  The  agreed  statement  of  facts  and  the  findings  of  the 
court  are  not  contained  in  the  statement  on  motion  for  new 
trial,  nor  authenticated  as  required  by  the  statute.  (Civ. 
Pr.  Act,  197;  White  v.  WUky  6  Nev.  20;  31  Cal.  657.) 

II.  The  judgment  of  Martens  was  a  lien  upon  the  land  in 
question  from  the  time  it  was  docketed.  (Civ.  Pr.  Act,  . 
sec.  248.)  The  mortgage  did  not  pass  the  title  to  the  mort- 
gagee, nor  did  the  title  pass  to  Martens  under  the  foreclosure 
proceedings  at  all,  but  remained  in  BoUen  subject  to  the 
lien  of  the  judgment.  And  in  purchasing  BoUen's  title, 
Gilson  took  it  charged  with  the  lien  of  the  judgment.  (Jfc- 
Millan  v.  Richards,  9  Cal.  365.) 

By  the  Court,  Hav^^ley,  C.  J. : 

Bespondent  moves  to  strike  out  the  agreed  statement  of 
facts  and  the  findings  of  facts  by  the  court,  as  inserted  in 
the  transcript,  upon  the  ground  that  they  are  not  embodied 
in  the  statement  on  motion  for  a  new  trial,  nor  authenticated 
or  identified,  as  required  by  section  197  of  the  civil  practice 
act. 
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The  statement  on  motion  for  a  new  trial  reads  as  follows : 
"The  *  *  *  agreed  statement  of  facts,  findings  of  the 
court,  are  hereby  referred  to  and  made  the  statement  on 
motion  for  new  trial." 

The  transcript  contains  certain  loose  papers  which  pur- 
port to  be  an  agreed  statement  of  facts,  signed  by  the  re- 
spective counsel,  and  a  finding  of  facts,  signed  by  the  district 
judge.  I  am  of  opinion  that  these  papers  ought  to  have 
been  included  in  the  statement;  or  that  the-  judge  should 
have  designated  them  *'  as  having  been  read  or  referred  to" 
on  the  motion  for  new  trial  (Civil  Practice  act,  sec.  197), 
but  in  the  judgment  of  a  majority  of  the  members  of  this 
court,  the  fact  that  they  are  entitled  in  this  suit,  signed  as 
above  stated,  and  referred  to  in  the  statement  on  motion  for 
new  trial,  which  is  certified  to  as  correct  by  the  respective 
attorneys,  is  a  sufficient  identification  to  authorize  this  court 
to  examine  them.     The  motion  to  strike  out  is  denied. 

The  facts  relative  to  the  merits  are  as  follows:  One  Bol- 
len  being  the  owner  of  certain  lands  in  Douglas  county, 
mortgaged  the  same  to  the  plaintiff  Martens.  The  mortgage 
was  foreclosed,  and  Martens  became  the  purchaser  of  the 
property  for  a  less  sum  than  was  named  in  the  decree  of  fore- 
closure, and  a  judgment  in  his  favor  was  regularly  docketed 
for  the  amount  of  the  deficiency.  Subsequently  BoUen  sold 
and  conveyed  his  equity  of  redemption  to  one  Johnson,  and 
thereafter  Johnson  sold  and  conveyed  the  same  to  the  de- 
fendant Gilson.  "Within  six  months  after  the  sale  in  the 
foreclosure  suit,  defendant  Gilson  redeemed  the  property 
by  paying  to  the  sheriff  of  Douglas  county  the  amount  for 
which  the  property  was  sold  to  the  plaintiff,  with  interest, 
costs  and  percentage  as  required  by  law.  Two  days  there- 
after, the  plaintiff  Martens  caused  an  execution  to  be  levied 
under  his  deficiency  judgment,  and  the  property  was  sold 
under  this  execution,  and  the  plaintiff  became  the  purchaser. 
Having  obtained  a  sheriff's  deed  for  said  property  under 
such  sale,  he  claims  to  be  the  owner  of  the  property. 

At  the  time  of  the  execution  of  the  mortgage  by  BoUen 
and  wife  to  Martens,  the  property  mortgaged  was  held  as  a 
homestead.  A  declaration  of  homestead  was  filed,  and  no 
declaration  of  abandonment  was  ever  executed. 
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Conceding,  for  the  purposes  of  this  decision,  that  the 
equity  of  redemption  is  the  real  and  beneficial  estate  in  the 
land,  and  that  it  may  ordinarily  be  levied  upon  and  sold 
under  execution  (McMillan  v.  Richards,  9  Oal.  365;  Alex- 
ander V.  Greenwood,  24  Id.  512;  Trimm  v.  Marsh,  54  N.  Y. 
699),  yet  the  fact  remains  that  in  this  case  the  property 
mortgaged  was  claimed  and  properly  held  as  a  homestead. 
The  mortgage  lien  against  the  homestead  was  satisfied  by 
the  sale  and  redemption  of  the  property  under  the  decree 
of  foreclosure.  When  the  mortgage  lien  was  satisfied  the 
homestead  right  attached.  In  such  a  case  the  judgment 
for  the  deficiency  did  not  create  any  lien  against  the  real 
and  beneficial  estate  in  the  land,  because  the  homestead 
rights  had  never  been  abandoned. 

The  defendant  Gilson,  by  her  purchase  and  redemption, 
obtained  the  same  rights  to  which  BoUen  was  entitled. 
*'  She  stands  in  his  shoes,"  and  gets  whatever  estate  Bollen 
had  when  he  sold  his  right  of  redemption.  {Gilson  v.  Bos- 
ton, 11  Nev.  414.) 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded,  with  instructions  to  the  district  court 
to  enter  a  judgment,  upon  the  agreed  statement  of  facts,  in 
favor  of  the  defendant  for  her  costs. 


[No.  906.] 

L.  EIOHABDSON,  Eespondent,  v.  S.  F.  HOOLE, 

Appellant. 

Pleadings — ^Waiver  op  Objections  to  Form. — Objections  to  the  form  of  a 
complaint  are  waived  by  a  failure  to  demur. 

Idem — Sufticiency  op  Complaint. — ^A  complaint  alleging  that  plaintiff  is  a 
sub-contractor  for  the  erection  of  the  walls  of  a  state  prison,  and  respon- 
sible for  the  labor  thereon;  that  defendant  (the  architect  for  the  state) 
had,  pursuant  to  an  agreement  with  plaintiff^  and  the  principal  contractor, 
received  from  the  state,  for  the  use  and  benefit  of  plaintiff,  the  sum  of 
fifteen  thousand  dollars,  and  had  only  paid  out  on  plaintiff's  account  ten 
thousand  dollars,  and  refused  to  pay  over  or  account  for  the  remaining 
five  thousand  dollars;  states  facts  sufficient  to  constitute  a  cause  of 
action. 
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Conflict  of  Evidence. — Testimony  reviewed  and  held  suflBlcient  to  sustain 
the  verdict. 

Error — Must  be  Prejudicial. — An  error  in  refusing  to  admit  testimony  is 
cured  by  the  admission  of  the  same  testimony  at  a  subsequent  stage  of 
the  trial. 

Immaterial  Testimony — When  Admissible. — Where  the  defendant  was 
permitted  to  show  that  he  had  overdrawn  his  bank  account  for  the  pur- 
pose of  showing  that  he  had  loaned  his  credit  to  plaintiff:  HeMy  although 
the  testimony  was  immaterial,  that  plaintiff  had  the  right  to  show  by  the 
same  witness  that  the  overdrafts  were  on  account  of  defendant's  stock 
speculations. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  appear  in  the  opinion. 

i 

Tlvomas  JE.  Haychn,  for  Appellant. 
Boardman  &  Variant  for  Bespondent. 

By  the  Court,  Beatty,  J. : 

The  substance  of  the  complaint  in  this  action  is  that  the 
plaintiff  was  a  sub-contractor  under  William  Thompson  for 
the  erection  of  the  walls  of  the  state  prison  at  Bene;  that, 
as  such  contractor,  he  was  responsible  to  laborers  and 
others  for  all  debts  incurred  In  carrying  on  the  work,  and 
was  entitled  to  receive  payments  of  money  from  the  state  as 
the  work  progressed;  that  the  defendant  received  from  the 
state,  through  Thompson,  on  account  of  the  contract,  and 
for  the  use  and  benefit  of  plaintiff,  sums  amounting  in  the 
aggregate  to  fifteen  thousand  dollars,  which  he  promised 
and  agreed  to  and  with  plaintiff  and  Thompson  to  pay  over 
and  account  for  as  follows :  First,  to  pay  all  claims  of  labor- 
ers and  others  against  or  on  account  of  the  work,  and  then 
to  pay  the  balance  to  plaintiff;  that  he  has  paid  out,  on 
account  of  such  claims,  not  exceeding  ten  thousand  dollars, 
and  refuses,  though  requested  so  to  'do,  to  pay  over  or 
account  for  the  remaining  five  thousand  dollars. 

The  answer  of  the  defendant  admits  the  receipt  of  ten 
thousand  seven  hundred  and  forty-nine  dollars  and  sixty-six 
cents  from  the  state  on  account  of  the  contract  price  of  the 
prison  walls,  but  avers  that  the  money  was  received  in 
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accordance  with  an  agreement  between  plaintiff  and  defend- 
ant to  the  following  effect:  Plaintiff,  being  anxious  to  pro- 
cure from  Thompson  an  assignment  of  his  contract  with 
the  state,  and  being  a  stranger  without  means  or  credit 
sufficient  to  enable  him  to  carry  on  the  work,  agreed  that  if 
defendant  would  negotiate  the  purchase  of  the  contract,  and 
assist  him  with  his  means  and  credit  in  completing  it,  he 
would  pay  defendant  two  thousand  five  hundred  dollars 
during  the  progress  and  on  the  completion  of  the  building. 
The  defendant,  in  consideration  of  this  promise,  procured 
the  assignment  of  the  contract  from  Thompson,  aided  with 
his  means  and  credit  in  completing  it,  and  kept  all  plaint- 
iff's accounts  with  laborers  and  material-men.  He  also,  for 
the  protection  of  himself  and  Thompson  against  claims 
of  laborers  and  material  men,  agreed  to  and  did  receive 
and  disburse  the  money  coming  from  the  state.  He  avers 
that  of  the  amount  so  received  he  paid  out  on  account  of 
labor  and  materials  all  but  one  thousand  forty-nine  dollars 
and  eighty-seven  cents,  leaving  the  plaintiff  still  indebted 
to  him  in  the  sum  of  one  thousand  four  hundred  and  fifty 
dollars  and  thirteen  cents,  the  balance  of  the  contract  price 
of  his  services,  for  which  he  prays  judgment.  There  is  also 
a  quantum  meruit  count- for  the  same  services  in  which  they 
are  alleged  to  be  reasonably  worth  two  thousand  five  hun- 
dred dollars. 

Upon  these  pleadings  the  case  was  tried,  and  a  verdict 
and  judgment  rendered  in  favor  of  the  plaintiff  for  seven 
hundred  and  fifty  dollars.  Defendant  moved  for  a  new 
trial,  which  was  denied,  and  he  now  appeals  from  the  judg- 
ment and  order  denying  his  motion  for  a  new  trial. 

The  first  point  made  in  support  of  the  appeal  is  that  the 
complaint  did  not  state  a  cause  of  action.  To  sustain  this 
proposition  it  is  argued  that  there  was  no  consideration  for 
the  promise  of  defbndant  to  disburse  the  money  received 
by  him  and  keep  the  necessary  accounts  and  vouchers.  It 
may  be  conceded  that  there  was  no  consideration  for  that 
promise,  and  that  the  defendant  was  not  bound  to  perform 
it;  but,  having  received  plaintiff's  money,  he  is  bound  to 
account  for  it  in  some  way  (unless  he  is  entitled  to  keep  it. 
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which,  we  think,  would  scarcely  be  claimed),  and  it  makes 
no  difference  whether  plaintiff's  cause  of  action  was  legal  or 
equitable,  nor  what  would  have  been  the  proper  form  of 
action  at  law  before  the  code.  If  any  objection  could  ever 
have  been  taken  to  the  form  of  the  complaint,  it  was  waived 
by  the  failure  to  demur.  The  only  question  here  is,  did  the 
complaint,  favorably  construed,  state  any  cause  of  action? 
and  there  can  be  no  doubt  that  it  did. 

It  is  next  claimed  that  a  new  trial  should  have  been 
granted  upon  the  ground  that  the  verdict  was  contrary  to 
all  the  evidence  in  the  case. 

We  think  the  evidence  amply  sustains  the  verdict.  The 
defendant  admitted  in  his  answer  the  receipt  of  upwards  of 
one  thousand  dollars  more  than  he  had  paid  out  on  plaint- 
iff's account,  and  the  burden  was  upon  him  to  show  not 
only  that  he  had  made  the  payments  which  he  claimed  to 
have  made,  but  also  that  he  was  entitled  to  receive  anything 
from  the  plaintiff  on  account  of  his  alleged  services.  In  at- 
tempting to  do  this  he  developed  the  following  somewhat 
peculiar  state  of  facts : 

Thompson  had  commenced  work  under  his  contract  with 
the  state,  and  had  given  a  bond  with  sureties  in  the  sum  of 
fifty  thousand  dollars,  conditioned  for  the  faithful  comple- 
tion of  the  work  according  to  the  specifications,  and  for  the 
delivery  of  the  same  to  the  state  free  and  clear  of  all  claims 
or  liens  for  labor  or  materials. 

The  defendant  was  the  architect  employed  by  the  state  to 
look  after  its  interests.  As  such  architect  it  was  his  duty, 
among  other  things,  to  see  that  the  work  was  properly  done; 
that  good  materials  were  used,  and  that  all  claims  for  labor 
and  materials  were  paid  as  the  work  progressed,  and  before 
the  payment  by  the  state  of  the  full  contract  price. 

This  being  the  state  of  affairs,  the  plaintiff  was  desirous 
to  procure  an  assignment  of  the  contract,  but  as  the  state 
held  Thompson  and  his  sureties  responsible  for  its  comple- 
tion, he  (Thompson)  made  it  a  condition  of  the  assignment 
that  the  money  to  be  paid  by  the  state  should  pass  through 
the  hands  of  the  defendant,  to  be  applied  in  the  first  place 
to  the  discharge  of  all  claims  against  or  on  account  of  the 
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building,  and  the  balance  remaining  to  be  paid  to  plaintiff. 
The  defendant,  being  consulted,  assented  to  this  arrange- 
ment, and  a  written  contract  of  assignment  was  accordingly 
entered  into  between  Thompson  and  the  plaintiff.  The  de- 
fendant was  not  a  party  to  this  contract,  but  it  was  provided 
therein  that  he  should  receive  and  disburse  the  money  as 
above  specified,  and  Thompson  and  plaintiff  both  testify 
that  he  agreed  with  them  without  anything  being  said  about 
any  compensation  for  his  services,  that  he  would  so  receive 
.and  disburse  it.  They  both  testify  that  the  arrangement 
was  made  solely  for  the  advantage  and  protection  of  Thomp- 
son and  his  sureties,  and  that  there  was  no  other  contract 
or  agreement  with  the  defendant  whatever.  The  defendant, 
on  the  other  hand,  testified  to  the  express  contract  set  up 
in  his  answer;  that  he  negotiated  the  assignment  of  the  con- 
tract to  plaintiff;  that  he  superintended  the  work  for 
plaintiff;  that  he  kept  his  accounts;  that  he  purchased  on 
his  own  credit  the  materials  used  in  the  construction  of  the 
prison  walls,  and  that  he  had  paid  out  all  the  money  re- 
ceived from  the  state  except  seven  hundred  and  seventy-six 
dollars.  This  last  item  of  his  testimony  is  opposed  to  the 
admission  of  his  answer  that  he  had  retained  upwards  of  a 
thousand  dollars  on  account  of  his  services,  but  it  was  ad- 
mitted without  objection,  and  he  will  be  allowed  the  ad- 
vantage of  it.  He  also  offered  the  testimony  of  an  expert 
that  services  such  as  he  claimed  to  have  rendered  were  rea- 
sonably worth  two  thousand  five  hundred  dollars,  and  there 
was  no  opposing  testimony  on  that  point. 

Upon  this  it  is  contended  that  he  was  entitled  to  a  judg- 
ment for  the  difference  between  two  thousand  five  hundred 
dollars,  the  reasonable  value  of  his  services  according  to  the 
uncontradicted  testimony  of  McKay,  and  seven  hundred  and 
seventy-six  dollars,  the  amount  retained  by  him  out  of 
the  money  received  from  the  state.  This,  however,  is 
a  n(yii  aeqidtnr,  and  the  vice  of  the  argument  consists  in 
the  assumption  that  the  rendition  of  the  services  for  the 
plaintiff,  as  well  as  their  value,  was  undisputed.  Nothing 
can  be  further  from  the  truth  than  the  assumption.  The 
plaintiff  denied  the  rendition  of  any  services  except  those 
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specified  in  the  complaint,  and  he  and  Thompson  both  tes- 
tified that  they,  so  far  as  they  were  not  due  to  the  state 
from  the  defendant  as  architect,  were  rendered  for  the  ben- 
efit and  advantage  of  Thompson  exclusively.  Taking  the 
plaintiff's  version  of  the  contract  and  defendant's  statement 
of  the  account,  the  verdict  should  have  been  for  seven 
hundred  and  seventy-six  dollars  instead  of  seven  hundred 
and  fifty  dollars.  The  plaintiff  owed  defendant  nothing  for 
his  services.  On  the  contrary,  it  appears  that  the  plaintiff 
was  seriously  inconvenience4,  and  his  business  deranged 
by  the  retention  of  his  money  in  defendant's  hands. 

Several  rulings  of  the  court  made  during  the  progress  of 
the  trial  are  assigned  as  errors:  1.  Thompson  testified  for 
plaintiff  in  regard  to  the  agreement  between  himself  and 
plaintiff  and  defendant.  On  cross-examination  he  was  asked 
what  compensation  defendant  was  to  have  for  the  services 
to  be  rendered  under  the  agreement  between  him  and 
plaintiff.  This  question  was  objected  to,  and  the  objection 
sustained  by  the  court,  defendant  excepting.  The  ground 
of  the  objection,  we  presume,  was  that  the  question  re- 
ferred to  the  contract  set  up  in  the  answer,  and  not  to 
the  one  set  out  in  the  complaint.  At  any  rate,  it  was 
upon  that  ground  that  the  court  sustained  the  objec- 
tion. Counsel,  it  is  true,  said  to  the  court  that 
they  meant  only  to  inquire  about  the  contract  as  to 
which  the  witnesia  had  testified  in  chief;  but  they  did 
not  alter  the  form  of  the  question  so  as  to  make  its 
meaning  clear  and  unambiguous,  as  they  might  have  easily 
done.  This  alone  might  be  sufficient  to  sustain  the  action 
of  the  court,  but  admitting  that  the  ruling  was  technically 
erroneous,  it  is  very  clearly  shown,  not  only  that  the  error 
was  harmless,  but  that  it  was  cured  by  Thompson's  answer 
to  the  same  puestion  at  a  subsequent  stage  of  the  trial.  In 
the  first  place,  it  was  harmless,  because  the  defendant,  in 
his  own  testimony,  does  not  pretend  that  Thompson  ever 
heard  the  plaintiff  promise  him  any  compensation;  and  in 
the  second  place,  Thompson  testified  in  rebuttal  that  plaint- 
iff did  not  promise  anything  to  his  knowledge. 

But   counsel  contends  that    the  question  was  not   only 
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material,  but  that  it  was  allowable  on  cross-examination 
for  the  purpose  of  probing  **the  motives,  prejudices, 
inclinations,"  etc.,  of  the  witness.  We  do  not  see  that  the 
question  could  have  served  any  such  purpose,  and  besides, 
the  defendant  had  the  advantage  of  Thompson's  answer  for 
every  purpose  it  could  possibly  serve. 

2.  The  defendant,  on  cross-examination  of  one  of  plaint- 
iff's witnesses — a  banker — called  out  the  fact  that  during 
the  construction  of  the  prison  walls  the  defendant's  bank 
account  was  frequently  overdi;awn.  On  the  re-direct  exam- 
ination of  this  witness  plaintiff  was  permitted  to  show  that 
defendant's  overdrafts  were  on  account  of  stock  speculations. 
Defendant  moved  to  strike  out  all  the  testimony  relating  to 
his  stock  transactions,  and  the  motion  was  overruled. 

If,  as  the  appellant  contends,  the  fact  of  his  overdrafts 
had  a  tendency  to  prove  that  he  had  loaned  his  credit  to  the 
plaintiff,  then  certainly  it  was  competent  for  the  plaintiff  to 
show  that  the  overdrafts  were  on  account  of  defendant's 
own  peculiar  business.  It  seems  to  us  that  the  fact  that 
defendant's  bank  account  was  overdrawn  had  very  little  rel- 
evancy to  any  issue  in  the  case;  but  the  defendant,  having 
called  it  out  for  the  purpose  of  showing  that  he  had  loaned 
his  credit  to  plaintiff,  could  not  object  to  the  explanation, 
and  his  motion  to  strike  out  the  one  and  leave.the  other  was 
properly  overruled, 

3.  The  court  refused  to  allow  counsel  to  cross-examine 
plaintiff  as  to  how  he  was  enabled  to  get  the  assignment 
from  Thompson.  The  ruling  was  correct.  The  plaintifl 
was  testifying  in  the  opening  of  his  own  case,  and  the  testi- 
mony sought  to  be  elicited  related  solely  to  the  affirmative 
defense  set  up  in  the  answer.  The  time  to  have  asked  the 
question  was  when  the  plaintiff  testified  in  rebuttal,  and  in 
effect  it  was  asked  and  answered. 

These  are  all  the  assignments  of  error.  They  are  without 
merit,  and  the  judgment  is  affirmed. 
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[No.  931.] 

A.  DUQUETTE  et  al,,  Respondent,  v.  D.  OUILMETTE 

ET  AL.,  Appellants. 

Substantial  Conflict  of  Testimony  Sufficient  to  Sustain  Findings  of 

THE  CojpRT. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  sufficiently  appear  in  the  opinion. 

Boardman  &  Variant  for  Appellants. 

Thomas  E,  Hayden,  for  Bespondents. 

By  the  Court,  Hawley,  C.  J. : 

Plaintiflfs  brought  this  action  to  recover  a  balance  alleged 
to  be  due  upon  a  contract  for  cutting  wood.  The  cause  was 
tried  by  the  court  without  a  jury.  The  findings  of  the 
court  are  in  favor  of  the  plaintiffs  upon  all  the  issues  raised 
by  the  pleadings.  Appellants  claim  that  the  evidence  is  in- 
sufficient to  justify  the  findings  in  certain  specified  par- 
ticulars. 

We  have  carefully  examined  the  testimony,  and  find  a 
substantial  conflict  upon  all  material  points.  We  are  of 
opinion  that  the  testimony  is  sufficient  to  sustain  the  findings 
of  the  court  in  every  particular. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  905.]  , 

L.  D.  WICKS,  Bespondent,  v.  M.  LEPPMAN,  Appellant. 

Paktners — ^When  Action  Between,  mat  be  Sustained  at  Law. — ^An  action 
at  law  by  one  partner  against  another  to  recover  a  balance  due  on  settle- 
ment of  accounts  can  be  maintained  if  there  has  been  a  balance  found 
and  agreed  upon  between  the  partners. 

Idem. — Where  the  adjustment  of  the  matters  in  controversy  does  not  involve 
the  settlement  of  any  partnership  accounts,  the  action  at  law  can  be 
maintained. 
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Argument  for  Bespondent. 

Ceedibility  of  Witness — Cross-examination. — A  witness,  upon  cross- 
examination,  may  be  asked  concerning  his  past  life,  as  to  whether  he  has 
ever  been  in  the  state  prison,  and  if  so,  for  what  offense,  for  the  purpose 
of  affecting  his  credibility  as  a  witness. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  sufficiently  appear  in  the  opinion  and  head 
notes. 

Bobert  M.  Clarke,  for  Appellant. 

The  agreement  of  dissolution  and  settlement  is  final  and 
conclusive  between  the  parties  in  this  form  of  action.  The 
plaintiflf s  remedy,  if  any,  is  in  equity,  for  fraud  or  mistake, 
and  for  an  accounting,  and  in  an  action  Lippman  would  be 
answerable  only  for  half.  (CoUyer  on  Part.  sees.  264  to  269, 
276  to  281,  and  note  1  and  cases  cited  on  page  262-3-4;  Boss 
V.  Cornell,  45  Cal.  133.) 

William  Cain,  also  for  Appellant. 

Boardman  &  Varian,  for  Bespondent. 

I.  An  action  upon  breach  of  an  express  stipulation  between 
partners  will  be  sustained,  as  it  does  not  involve  the  entire 
partnership  accounts.  {Wiggin  v.  Cummings,  8  Allen,  353; 
Capen  v.  Barrows,  1  Gray,  376;  Bedford  v.  BnUton,  1  Bing. 
(N.  C.)  407;  Andrews  v.  Ellison,  6  J.  B.  Moore,  199;  Iktes 
V.  Whipple,  12  Ver.  373;  Bidgway  v.  Grant,  17  111.  117.) 
There  was  a  clear  appropriation  of  this  money  to  the  re- 
spondent. It  was  really  a  balance  struck.  (Pars.  Part.  2 
Ed.  278,  marg.  page;  Bussdl  v.  Grimes,  46  Mo.  410;  Crosby 
V.  Nichols,  3  Bosw.  450;  Jackson  v.  Stopherd,  2  Comp.  &M. 
361;  Coffee  v.  Brian^  3  Bing.  64;  Cross  v.  Cheshire,  7  Exch. 
43;  Parsons,  284,  marg.  page;  BondY.  Hays,  12  Mass.  34; 
Chase  Y,  Garvin,  19  Me.  211;  Biles  v.  Bangs,  36  "Wis.  131; 
Bale  V.  Wilson,  112  Mass.  444;  Adams  v.  Fmik,  53  111.  219; 
Dakin  v.  Graves,  48  N.  H.  45;  Hunt  v.  Mm^ris,  44  Miss.  314.) 

II.  We  were  entitled  to  show  the  past  life  of  the  witness, 
his  associations,  etc.,  not  for  the  purpose  of  excluding  him, 
but  to  affect  his  credibility.     {Beal  v.  People,  42  N.  Y.  281; 
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Wharton  on  Evidence,  541,  note  567;  JBowser  v.  Com,  61 
Penn.  St.  332;  Wilbur  v.  Flood,  16  Mich.  40;  State  v. 
March,  1  Jones  L.  (N.  0.)  526;  State  y.  Garrett,  Busbee,  357; 
Com  V.  Bonner,  97  Mass.  587.) 

By  the  Court,  Hawley,  0.  J. : 

Wicks  and  Lippman  were  copartners,  engaged  in  business 
as  merchants.  On  the  fourteenth  of  November,  1876,  the 
partnership  was  dissolved  by  mutual  consent.  Wicks  agreed 
to  pay  Lippman  three  hundred  and  three  dollars  and  eighty- 
eight  cents;  to  take  the  book  accounts  and  stock  of  goods 
on  hand  and  settle  all  the  outstanding  indebtedness  of  the 
firm.  After  paying  the  said  sum  of  three  hundred  and 
three  dollars  and  eighty-eight  cents.  Wicks  discovered  that 
several  of  the  accounts  standing  upon  the  books  in  favor  of 
the  firm  had  actually  been  paid  to  Lippman  prior  to  the 
dissolution,  and  that  Lippman  had  failed  to  give  credit  for 
the  same.  This  action  was  brought  to  recover  the  amount 
of  these  accounts. 

1.  Appellant  claims  that  plaintiff  could  only  recover,  if  at 
all,  by  instituting  proceedings  in  a  court  of  equity  to  re- 
pudiate his  contract  of  purchase,  and  to  open  up  and  settle 
the  accounts  between  the  partners.  This  position  is  not, 
in  our  opinion,  tenable. 

In  order  to  enable  one  partner  to  maintain  an  action  at 
law  against  his  copartner  for  a  balance  due  on  settlement  of 
accounts,  it  is  necessary  that  there  should  have  been  a 
balance  found  and  agreed  upon  by  both  parties.  (Boss  v. 
Cornell,  45  Cal.  136;  Bidgeway  v.  Grant,  17  Ills.  118;  Par- 
sons on  Partnership,  278.) 

The  testimony  offered  upon  the  part  of  the  respondent 
shows  that  both  parties  examined  the  books  and  accounts 
kept  by  the  firm;  that  Wicks  believed,  and  had  good  reason 
to  believe,  that  the  accounts  sued  for  had  not  been  paid; 
and  that  there  was  fraud  or  deception  upon  the  part  of 
Lippman  in  failing  to  give  the  proper  credits,  or  to  notify 
Wicks  that  the  accounts  had  been  paid. 

It  is  expressly  averred  in  the  complaint  that  a  final  bal- 
ance was  struck  and  ascertained,  and  this  allegation  is  not 
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denied  in  the  answer.  We  are  of  the  opinion  that  the  facts 
of  this  case  bring  it  substantially  within  the  rule  above 
stated.  The  accounts  are  shown  to  have  been  **cut  out 
from  the  partnership,"  and  this  is  all  that  the  law  requires. 
(Parsons  on  Partnership,  282.) 

An  action  at  law  can  always  be  maintained  by  one  copart- 
ner against  another  for  any  money  that  has  been  withdrawn 
by  him  in  excess  of  his  share.  (  Wiggin  v.  Cumins,  8  Allen, 
354.) 

In  the  present  case  it  appears  that  Wicks,  in  ignorance 
of  the  true  state  of  the  accounts,  was  induced  by  the  de- 
ception of  Lippman  to  pay  more  than  he  would  have  paid 
had  he  been  informed  of  the  true  state  of  the  facts,  and 
inasmuch  as  the  adjustment  of  the  matters  in  controversy 
does  not  involve  the  settlement  of  any  partnership  accounts, 
the  plaintiff  is,  upon  well-settled  principles,  entitled  to 
maintain  this  action.  (Parsons  on  Partnership,  284;  Adams 
V.  Funk,  53  Ills.  219;  Bussdl  v.  Grimes,  46  Mo.  411;  Crosby 
V.  Nichols,  3  Bosw.  450.) 

2.  The  authorities  cited  by  respondent  clearly  establish 
the  fact  that  the  court  did  not  err  in  allowing  plaintiff's 
counsel  to  cross-examine  the  defendant,  touching  his  past 
life,  for  the  purpose  of  affecting  his  credibility  as  a  witness. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  916.] 

STATE  OF  NEVADA,  Bespondent,  v.  JAMES 

TICKEL,  Appellant. 

Cbiminal  Law — ^Depositions  on  Preliminaby  Examination — ^Impbach- 
SCENT  OF  Witness  at  Trial. — When  the  deposition  of  a  witness  has  been 
taken  on  preliminary  examination,  and  the  witness  is  present  at  the  trial: 
Held,  that  the  deposition  may  be  used  for  the  purpose  of  impeaching  the 
testimony  of  the  witness. 

Idem — Court  cannot  instruct  Jury  as  to  facts. — ^The  question  whether  a 
witness  is  unworthy  of  belief  is  to  be  decided  by  the  jury  upon  the  evi- 
dence, without  comment  or  instructions  by  the  court  upon  questions  of 
fact. 

Idem — Bkmarks  of  the  Court. — ^During  the  trial  the  court  asked  awitneBs: 
"  Don't  you  ever  make  mistakes  in  taking  down  testimony  in  a  justice's 
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court  ?  "  and  after  the  reply:  "It  may  be  possible,  your  honor,  but  we 
try  not  to,"  made  the  remark,  in  the  presence  of  the  jury:  "  Well,  if  you 
don*t  you  are  the  first  justice  of  the  peace  I  ever  heard  of  who  does  not 
make  a  mistake  occasionally:'*  Held,  that  the  remarks  were  in  substance 
and  effect  an  instruction  to  the  jury  upon  questions  of  fact,  and  were  in 
violation  of  defendant's  constitutional  rights. 

Instruction — Real  or  Apparent  Facts. — An  instruction  to  the  jury  that, 
in  considering  whether  or  not  the  defendant  was  guilty,  it  was  their  duty 
to  carefully  scrutinize  all  the  testimony  in  the  case,  and  not  to  be  mis- 
led by  apparent,  but  not  real,  facts,  is  not  calculated  to  mislead  the 
jury. 

Idem — ^Malice — ^Assault  with  intent  to  Kill. — ^An  instruction  which  is  so 
worded  as  to  convey  the  idea  that  ''malice  or  deliberate  purpose  on  the 
part  of  the  defendant "  is  a  necessary  element  of  the  crime  of  assault 
with  intent  to  kill:  Held,  erroneous. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  ar^  stated  in  the  opinion. 

Thomas  Wren  atid  Crittenden  Tliomtoriy  for  Appellant. 

I.  Depositions  taken  in  a  criminal  case  on  preliminary 
examinations,  prove  that  the  testimony  which  purports  to 
have  been  given,  in  fact,  was  given.  The  only  point  open 
to  denial  is  the  identity  of  the  person  making  the  deposi- 
tion. (Roscoe's  Crim.  Evid.  73;  Bex  v.  Wylde,  6  Carr.  & 
Payne,  380;  25  E.  C.  L.  346,  cited  Roscoe,  816,  817;  Bex 
v.  Thornton,  cited  2  Kussell  on  Cr.  894  in  notes;  2  Phill. 
Ev.  235-37;  1  Green.  Ev.,  sees.  227,  275,  277.)  The  depo- 
sitions, when  returned  to  the  custody  of  the  clerk  of  the 
district  court,  under  the  certificate  of  the  justice,  become 
judicial  records,  and  as  such,  parol  evidence  is  not  compe- 
tent to  vary  or  contradict  them,  or  impeach  their  correct- 
ness. (Brintnell  v.  Foster,  7  Wend.  103;  McLean  v.  Sagarin, 
13  Johns.  184;  Posson  v.  Broion,  11  Id.  166;  Hard  v. 
Shipman,  6  Barb.  621;  Smith  v.  Compton,  20  Id.  268.) 

II.  The  comments  of  the  judge  upon  the  facts  were 
wholly  unjustifiable  and  palpably  erroneous.  {McMinn  v. 
Wielan,  27  Cal.  300;  People  v.  Bonds,  1  Nev.  35;  State  v. 
Millain,  3  Nev.  469;  State  v.  McGinnis,  5  Id.  337;  State  v. 
Ah  Tong,  7  Id.  148;  State  v.  HarUn,  7  Id.  383;  People  v. 
Levison,  16  Cal.  98;  People  v.  Ah  Fung,  17  Id.  379;  People 
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V.  Williams,  17  Id.  142;  People  v.  Strong,  30  Id.  151;  Peo- 
pie  V.  Dick,  37  Id.  279.) 

John  B,  KiUreU,  Attorney-general,  for  Bespondent. 

I.  There  was  no  error  in  admitting  the  testimony  of  Mrs. 
Demery.  (1  Green,  on  Ev.,  sec.  275.)  The  remarks  of  the 
court  were  not  calculated  to  influence  the  verdict  of  the 
jury. 

II.  An  indictment  for  an  **  assault  with  intent  to  kill/' 
will  support  a  conviction  for  **  assault  with  a  deadly  weapon 
with  intent  to  inflict  a  bodily  injury."  (Bobey^s  case,  8 
Nev.  312;  People  v.  Davidson,  5  Oal.  134;  People  v.  English, 
30  Id.  217;  22  Wend.  167;  17  Id.  386;  3  Hill,  93;  5  Porter, 
523;  7  Id.  475;  5  Ala.  477;  Peoples.  Vanard,  6  Cal.  563.) 

By  the  Court,  Leonabd,  J. : 

Appellant  was  indicted  for  an  alleged  assault  with  intent 
to  kill  one  Hugh  Kelly.  The  result  of  his  trial  was  a 
conviction  for  an  assault  with  a  deadly  weapon  with  intent 
to  inflict  upon  the  person  of  said  Kelly  a  bodily  injury. 
This  appeal  is  from  the  judgment,  and  from  an  order  over- 
ruling appellant's  motion  for  a  new  trial. 

There  was  evidence  on  behalf  of  the  state  tending  to  prove 
that  on  the  morning  of  the  ninth  day  of  February,  1877,  at 
about  eleven  o'clock  a.  m.,  at  Ruby  hill,  in  Eureka  county, 
appellant  and  one  Hugh  Kelly  became  engaged  in  a  contro- 
versy which  arose  in  the  following  manner :  Kelly  and  one 
Madden,  at  Smith's  saloon,  were  playing  a  game  of  cards, 
which  terminated  in  a  fight.  When  Kelly  was  down  and 
being  worsted,  appellant  intervened  and  took  Madden  off. 
Kelly,  who  had  been  drinking  to  some  extent,  asked  appel- 
lant, with  an  oath,  whether  he  wanted  any  of  it.  Appellant 
replied  that  he  did  not.  Kelly  held  in  his  hand  a  miner's 
candlestick,  with  which  he  violently  gesticulated.  Appel- 
lant picked  up  a  stick  and  raised  it  to  strike  Kelly,  but  did 
not  deliver  the  blow.  Kelly  then  turned  and  walked  away 
to  Werry's  lodging-house,  where  he  roomed.  Appellant 
dropped  his  club  and  immediately  went  to  the  same  house. 

There  was  also  testimony  to  show  that  Kelly  was  a  miner 
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and  bad  come  off  his  shift  about  one  o'clock  in  the  moming; 
that  appellant  went  up  to  the  upper  story  of  Werry's  house, 
and  after  pushing  in  the  door  of  Kelly's  room,  shot  Kelly 
in  the  shoulder,  producing  a  serious  wound. 

Mrs.  Kate  Demery  testified  on  behalf  of  the  state  as  fol- 
lows: **I  was  present  near  Smith's  house  on  the  morning 
of  the  affray  between  Tickel  and  Kelly;  shortly  after, 
Kelly  turned  and  went  to  Werry's  house,  where  he  lodged; 
I  saw  a  man  give  Tickel  a  pistol;  the  defendant  then 
started  toward  Werry's  house,  after  putting  the  pistol  in  his 
pocket,  when  a  man  in  the  crowd,  addressing  him,  called 
out:  'Come  back,  Jimmy;'  to  which  Tickel  replied:  'Let 
me  alone;  I'll  fetch  him,'  and  immediately  started  toward 
Werry's  house;  I  afterwards  heard  the  shot,  and  saw  Tickel 
returning  up  the  street." 

Upon  cross-examination  the  witness  was  asked  if  she  re- 
cognized a  document  shown  her  as  her  testimony  given  before 
L.  W.  Oromer,  justice  of  the  peace,  sitting  as  a  committing 
magistrate  in  this  case,  to  which  she  replied  that  she  did. 
Appellant's  counsel  then  pointed  out  to  the  witness  the  lan- 
guage in  the  deposition  referred  to,  and  asked  her  if  she 
had  not  sworn  at  such  examination  that  a  man  in  the  crowd 
said:  ''Let  him  go,"  and  another  man  said :  "Let  him  go; 
he'll  fetch  him."  The  witness  answered:  "I  never  swore 
so;  if  so  written,  it  was  a  mistake." 

On  re-direct  examination,  the  district  attorney  asked  the 
witness  whether  the  justice  had  not  made  a  mistake  in  taking 
down  her  testimony  in  respect  to  the  person  who  used  the 
language  written  in  the  deposition  in  regard  to  which  she 
had  been  cross-examined. 

Appellant's  counsel  objected  to  the  question  upon  the 
ground  that  parol  evidence  was  not  competent  to  vary  or 
contradict  a  deposition  read  over,  signed  and  sworn  to  by 
the  witness,  and  also  moved  the  court  to  strike  out  the 
answer  to  the  previous  question  on  the  same  ground.  The 
court  overruled  the  objection  and  denied  the  motion  to 
strike  out.  Exceptions  were  taken,  and  the  witness  an- 
swered as  she  had  done  to  the  preceding  question. 

The  deposition  and  testimony  referred  to,  properly  signed 
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by  the  ivitness  and  certified  by  the  jnstice,  were  then  pnt  in 
evidence  without  objection.  This  was  the  testimony  of  the 
witness  at  the  preliminary  examination,  as  appears  from  the 
deposition:  *  *  *  **  I  was  standing  at  the  door  of  my 
house  at  the  time  the  difficulty  between  Tickel  and  Kelly 
occurred;  I  saw  Kelly  with  a  candlestick  (to  the  best  of 
my  belief)  going  backward  towards  Nick  Werry's  saloon; 
a  man  came  out  and  gave  Tickel  a  shooter;  Tickel  walked 
down  fast  after  Kelly;  one  man  said  '  Don't  let  him  go;' 
another  said  *Tes,  let  him  go;  he'll  fetch  him;'  *  *  * 
I  did  not  hear  Tickel  say  anything,  but  heard  some  [one] 
say:  'He'll  fetch  him.'"  On  cross-examination  it  appears 
that  witness  stated  that  she  did  not  hear  Tickel  say  anything 
at  the  time  Kelly  was  backing  down  the  street. 

L.  W.  Cromer,  the  justice  before  whom  the  preliminary 
examination  of  appellant  was  had,  testified  that  the  testi- 
mony of  Mrs.  Kate  Demery,  as  set  forth  in  the  deposition 
before  mentioned,  was  taken  down  in  his  presence  by  Mar- 
shall Attwood,  acting  as  his  clerk,  and  when  taken  down  was 
read  over  to  the  witness,  assented  to  by  her  as  correct,  and 
her  mark  affixed  thereto  in  his  presence,  and  that  he  be- 
lieved the  deposition  correctly  stated  the  testimony  of  the 
witness  given  before  him  on  appellant's  preliminary  exam- 
ination.    Attwood  testified  in  effect  the  same. 

The  court,  of  its  own  motion,  asked  the  last  named  wit- 
ness the  following  question :  "  Don't  you  ever  make  mistakes 
in  taking  down  testimony  in  a  justice's  court?"  The- witness 
answered,  "  It  may  be  possible,  your  honor,  but  we  try  not 
to."  Whereupon  the  court  replied:  "Well,  if  you  don't, 
you  are  the  first  justice  of  the  peace  I  ever  heard  of  who 
does  not  make  a  mistake  occasionally." 

One  of  the  appellant's  counsel  then  testified  that  he  took 
full  notes  of  the  testimony  of  Mrs.  Demery  at  the  prelim- 
inary examination,  and  he  found  that  his  notes,  which  he 
produced,  corresponded  entirely  with  the  deposition  re- 
turned into  court  by  the  justice  of  the  peace. 

Appellant  made  himself  a  witness  at  the  trial.  He  ad- 
mitted shooting  Kelly  in  the  hallway  leading  to  his  (appel- 
lant's) room  in  Werry's  house,  but  claimed  that  he  acted  in 
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self-defense.  He  testified  that  he  was  a  miner,  and  at  the 
time  of  the  affray  was  at  work  on  the  night  shift  on  Buby 
hill;  that  he  had  quit  work  about  an  hour  before  the  diffi- 
culty with  Kelly;  that  he  had  for  two  weeks  prior  to  that 
time  roomed  at  Werry's;  that  he  had  not  slept  at  all  during 
the  preceding  night,  and  was  going  to  his  room  for  the  pur- 
pose of  going  to  bed,  and  for  no  other  purpose;  that  he  had 
no  intention  of  meeting,  seeking  or  encountering  Kelly,  or 
of  provoking  a  fresh  quarrel,  or  continuing  the  previous 
one;  that  he  met  Kelly  in  the  hallway  which  lead  to  appel- 
lant's room,  and  was  in  the  act  of  passing  Kelly,  when  the  ^ 
latter  raised  his  candlestick  and  made  a  stab  at  him,  which 
he  avoided  by  leaping  aside;  that  Kelly  then  raised  his 
hand  to  make  another  stab  at  him,  when  he  fired  and  shot 
Kelly  through  the  shoulder;  that  in  so  doing  he  was  under 
the  belief  that  ii;  was  necessary  for  him  to  fire  in  order  to 
save  his  life  or  to  protect  himself  from  great  bodily  harm 
from  Kelly;  that  he  did  not  shoot  Kelly  in  his  room,  nor 
push  in  the  door  of  the  room,  but  that  the  whole  occurrence 
happened  in  the  hallway.  There  was  testimony  admitted 
on  behalf  of  appellant  that  a  miner's  candlestick  was  a 
sharp  instrument,  capable  of  inflicting  a  deadly  wound; 
that  to  the  knowledge  of  the  witnesses,  men  had  been  killed 
by  stabs  inflicted  by  such  instruments,  although  they  were 
ordinarily  used  for  the  purpose  of  lighting  mines. 

The  transcript  does  not  contain  all  the  evidence  produced 
on  the  trial.  Four  alleged  errors  are  discussed  and  insisted 
upon  by  counsel  for  appellant:  1.  It  is  urged  that  the  court 
erred  in  refusing  to  strike  out  the  answer  of  Mrs.  Demery, 
**  I  never  swore  so;  if  so  written  it  was  a  mistake,"  given  in 
reply  to  the  question  propounded  by  appellant's  counsel  on 
cross-examination  whether  she  did  not  swear  differently  at 
the  preliminary  examination. 

The  statute  provides  that,  depositions  taken  at  prelimin- 
ary examinations  as  therein  required  **may  be  used  by 
either  party  on  the  trial  of  the  cause,  and  in  all  proceedings 
therein,  when  the  witness  is  sick,  out  of  the  state,  dead,  or 
when  his  personal  attendance  cannot  be  had  in  court." 
When  the  witnesses  are  present  at  the  trial,  as  in  this  case, 
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depositions  may  be  referred  to  by  counsel  for  their  conven- 
ience, and  they  may  be  used  for  the  purpose  of  impeachment 
in  case  of  discrepancy  between  testimony  given  upon  the 
trial  and  that  taken  down  by  the  examining  magistrate. 
For  the  purposes  of  the  trial  we  know  of  no  other  use  to 
which  they  can  be  put.  For  the  purpose  of  discrediting  Mrs. 
Demery,  by  showing  a  discrepancy  upon  a  material  point 
between  her  testimony  given  at  the  preliminary  examination 
and  on  the  trial,  she  was  asked  a  question  by  appellant's 
counsel  which  was  susceptible  of  one  of  two  answers  only. 
She  was  able  to  say  that  she  did  so  testify  before  the  mag- 
istrate, or  that  she  did  not.  Her  answer  was  fully  respon- 
sive to  the  question  whether  true  or  false,  and  whether  the 
one  or  the  other,  it  was  not  incompetent.  It  is  at  least 
doubtful  that  appellant  had  the  right  to  ask  the  witness 
as  to  the  contents  of  the  deposition,  or  as  to  what  she  testi- 
fied at  the  preliminary  examination,  the  deposition  itself 
being  presumptively  the  best  evidence  of  either  fact.  (The 
Queen's  Case,  2  B.  &  B.  287;  NewcombY.  Griswoldy  24  Si.  T. 
298;  Light  foot  v.  The  People,  16  Mich.  512;  Gafney  v.  Uie 
People,  50  N.  T.  423;  2  Phill.  Ev.  962.) 

But  as  was  necessary  and  proper,  the  deposition  was 
shown  to  the  witness,  who  had  an  opportunity  to  examine 
the  same,  and  no  objection  was  made  to  the  question  asked. 

Had  the  witness  answered  that  she  did  testify  before  the 
magistrate,  as  stated  in  the  deposition  and  as  asked  by 
counsel,  the  deposition  could  not  have  been  introduced  in 
evidence  at  the  trial.  **The  rule  is  clear  that  where  a  wit- 
ness admits  the  statement  alleged,  no  other  proof  of  his 
having  made  it,  is  allowable."  (Light foot  v.  The  People 
supra.)  But  inasmuch  as  she  answered  that  she  did  not  so 
testify,  appellant  was  required  and  permitted  to  introduce 
the  deposition  which  the  law  presumes  contained  all  the 
testimony  given  by  her  before  the  magistrate.  "Whether  or 
not  it  would  have  been  competent  on  the  part  of  the  state  to 
rebut  the  legal  presumption  of  correctness  in  the  deposition, 
after  it  was  admitted  in  evidence,  or  whether  appellant  was 
entitled  to  an  instruction  to  the  jury  that  such  deposition 
was  conclusive  evidence  of  the  facts  testified  to  before  the 
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magistrate,  cannot  be  decided  at  this  time  for  the  reason 
that  the  record  does  not  justify  an  examination  of  the  pro- 
posed questions. 

For  the  purposes  of  this  appeal  it  is  sufficient  to  say  that 
it  was  not  more  incompetent  for  the  witness,  on  cross-ex- 
amination, to  deny  making  the  statement  embodied  in  the 
deposition  and  sent  to  the  trial  court,  than  it  would  have 
been  to  deny  making  the  same  statement  verbally  out  of 
court.  The  method  of  proving  the  discrepancy  only  would 
be  different  in  the  two  cases.  And  whether  or  not  the 
court  should  have  ordered  the  words  of  the  witness,  *'If  so 
written  it  was  a  mistake,"  stricken  out,  because  not  respon- 
sive to  the  question,  or  for  any  other  reason,  had  a  motion 
been  made  to  strike  out  such  words  alone,  is  not  before  us, 
because  that  motion  was  not  made.  It  certainly  was  not 
error  to  refuse  to  strike  out  the  whole  answer  of  the  witness 
upon  the  grounds  stated.  Besides,  the  conclusion  of  the 
witness  expressed  by  the  words,  *'If  so  written  it  was  a  mis- 
take, "necessarily  followed  if  her  denial  of  testifying  as  asked 
by  appellant's  counsel  was  in  fact  correct;  and  the  expres- 
sion by  her  of  that  opinion  or  conclusion  was  entirely 
harmless.  If  she  had  testified  before  the  magistrate  as 
appeared  in  the  deposition,  then  her  words,  **If  so  written 
it  was  a  mistake,"  fell  of  their  own  weight;  and  if  she  had 
not  so  testified  in  fact,  then  they  were  inevitably  true, 
whether  she  expressed  them  or  not.  In  other  words,  a  sim- 
ple denial  on  her  part  would  have  performed  the  same 
office  as  was  performed  by  her  whole  answer. 

The  question  asked  by  the  district  attorney,  on  re-direct 
examination,  whether  the  justice  had  not  made  a  mistake  in 
taking  down  her  testimony,  was  entirely  useless,  but  at  any 
rate  it  was  harmless  in  its  results,  because  the  question  and 
answer  were  merely  a  repetition  of  what  had  already  been 
stated  by  the  witness  on  cross-examination  by  appellant's 
counsel.     The  first  assignment  of  error  is  not  well  taken. 

2.  It  is  next  claimed  by  appellant  that  the  court  erred  in 
asking  witness  Attwood  the  question :  *  *  Don't  you  ever  make 
mistakes  in  taking  down  testimony  in  a  justice's  court?"  and 
after  the  reply  of  the  witness,  in  remarking  in  the  presence 
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of  the  jury,  "Well,  if  you  don't,  you  are  the  first  justice  of 
the  peace  I  ever  heard  of  who  does  not  make  a  mistake 
occasionally." 

It  cannot  be  denied  that  it  was  important  for  the  state  to 
maintain  the  integrity  of  the  witness  Demery,  and  that  it 
was  just  as  important  for  the  defense  to  impeach  her.     To 
accomplish  the  former,  it  was  necessary  for  the  state  to 
make  it  appear  evident  to  the  jury,  that  the  apparent  dis- 
crepancy in  her  testimony  was  the  result  of  a  mistake  on 
the  part  of  the  justice,  rather  than  falsehood  on  the  part  of 
the  witness.     On  the  other  hand,  to  impeach  her  credibility 
it  was  necessary  for  appellant  to  present  to  the  jury  the 
deposition  as  a  document,  which  was,  in  fact,  what  it  pur- 
ported to  be.     Whether  or  not  appellant  had  succeeded  in 
showing  the  witness  to  be  unworthy  of  belief,  was  a  ques- 
tion to  be  decided  by  the  jury  upon  legal  proofs  admitted 
without  comment  or  instruction  by  the  court  upon  questions 
of  fact.     It  is  true  the  court  did  not  address  the  jury  per- 
sonally, but  it  might  as  well  have  done  so,  for  no  one  else 
had  aught  to  do  with  the  question  of  fact  then  before  the 
court,  and  no  one  else  could  have  been  influenced  against 
appellant,  or  in  favor  of  the  state  by  the  remark.     It  is  en- 
tirely natural  that  jurors  do,  and  proper  that  they  should, 
listen  attentively  to,  and  be  greatly  influenced  by,  all  re- 
marks of  the  court.     They  have  the  right  to  confide  in  its 
expressed  opinions,  and  it  is  their  duty  to  obey  its  legal  in- 
structions.     It  may  be  said  that  jurors  are  presumed  to 
know  the  law,  that  the  court  has  not  the  right  to  instruct 
them  or  give  its  opinions  upon  questions  of  fact,  and  that, 
therefore,  they  ought  not  to  be,  and  will  not  be,  influenced 
thereby.     In  my  opinion  experience  does  not  justify  such 
conclusion ;  but  at  any  rate,  courts  cannot  presume  against 
the  natural  result  of  remarks  or  instructions  improperly 
made.     If  the  court  in  this  case  had  informed  the  jury  that 
it  had  no  right  to  comment  or  instruct  them  upon  questions 
of  fact,  and  that  they  must  not  be  influenced  by  what  it 
might  say,  still  its  expressed  opinion  must  have  influenced 
them.     They  would  have  known  the  opinion  of  the  court 
then  as  now,  and  it  would  have  left  its  impression  upon 


Oct.  1878.]        State  of  Nevada  v.  Tickel.  511 

Opinion  of  the  Court — ^Leonard,  J. 

^ ' —    ■  I.        ■  ■         ■ 

their  minds,  however  hard  they  might  have  tried  to  escape 
it.  Appellant  had  the  right  to  try  to  impeach  the  witness 
Demery,  and  the  further  right  to  have  any  evidence  admitted 
for  or  against  that  effort,  to  go  to  the  jury  unaffected  by  the 
court's  opinion.  On  the  contrary,  the  jury  were  told  in  this 
case,  upon  a  material  issue,  that  justices  of  the  peace  were 
not  only  liable  to  make  mistakes  like  the  rest  of  mankind, 
but  that,  to  the  knowledge  of  the  court  they  did  so  make 
them.  The  language  used  naturally  conveyed  to  the  minds 
of  the  jury  the  impression  at  least,  if  not  the  conviction, 
that  they  were  justified  in  looking  at  the  returns  of  justices 
in  criminal  cases  with  suspicion.  But,  worse  than  all,  the 
court's  words  naturally  left  the  impression  upon  the  minds  of 
the  jury  that  because  other  justices  had  made  mistakes,  to 
the  knowledge  of  the  judge,  therefore  Justice  Cromer  might 
have  made  a  mistake  in  this  case.  The  inference  was  far- 
fetched and  unjustifiable.  It  is  enough  for  any  man  to  sus- 
tain the  consequences  of  his  own  mistakes,  without  being 
made  responsible  for  those  of  his  entire  guild. 

In  The  People  y.  Bonds,  1  Nev.  36,  the  court  say:  '* There 
is  nothing  in  the  point  made  by  respondent's  counsel  that 
this  was  not  a  formal  instruction,  but  merely  a  remark  made 
to  counsel.  Such  a  remark,  made  by  the  presiding  judge 
in  the  hearing  of  the  jury,  would  have  precisely  the  same 
effect  as  if  given  as  a  formal  instruction." 

In  Ihe  State  v.  Ah  Torig,  7  Nev.  152,  it  is  said:  "Under 
our  practice  the  judge  should  intimate  no  opinion  upon  the 
facts.  If  he  cannot  do  so  directly,  he  cannot  indirectly;  if 
not  explicitly,  he  cannot  by  innuendo;  and  the  effect  of 
such  an  opinion  cannot  be  obviated  by  announcing  in  dis- 
tinct terms  the  jury's  independency  of  him  in  all  matters  of 
fact."  (2  Winston,  47.)  One  object  is  stated  to  be  to 
guard  against  the  well  known  proneness  of  jurors  to  seek  to 
ascertain  the  opinion  of  the  judge  and  to  shift  their  respon- 
sibilities from  themselves  to  the  court. 

In  Ihe  State  v.  Harkin,  7  Nev.  381,  the  trial  court,  in 
overruling  an  objection  to  certain  testimony,  remarked  in 
the  presence  of  the  jury,  "that  there  was  as  much  testi- 
mony that  defendant  had  kicked  deceased  upon  the  chest 
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as  upon  the  face."  After  the  testimony  was  all  in,  and  be- 
fore the  argument  of  counsel,  the  court  informed  the  jury 
that  in  making  the  remark  above  stated  it  was  simply'ruling 
upon  the  objection  as  it  was  made;  that  the^oUrt  did  not 
wish  it  understood  as  saying  how  much  or  how  little  testi- 
mony there  was  upon  any  particular  point;  that  the  whole 
matter  was  for  the  jury  to  pass  upon,  and  that  they  would 
observe  for  themselves  what  the  testimony  was.  But  the 
court  did  not  retract  its  opinion  formerly  expressed.  The 
remarks  in  that  case,  as  in  this,  were  not  delivered  directly 
to  the  jury,  as  though  an  oral  charge  was  being  delivered  to 
them,  but  the  court  then  spoke  and  acted  more  directly  to 
the  counsel  for  defendant,  while  in  this  case  the  court  di- 
rectly addressed  the  witness  alone.  Whether  counsel  or 
witness  was  addressed,  and  not  the  jury,  is  a  matter  of  no 
consequence.  The  effect  upon  the  jury  was  the  same.  In 
the  Harkin  case  this  court  said:  ''It  is  evident  that  the 
opinion  of  the  court  can  be  as  effectually  conveyed  to  the 
jury  by  expressing  it  in  their  hearing,  while  ruling  upon  an 
objection  to  evidence,  as  by  embodying  it  in  what  purports 
to  be  a  declaration  of  the  law  for  their  instruction.  Accord- 
ingly, and  we  think  correctly,  it  has  been  held  that  the 
judge  has  no  more  right  to  volunteer  before  the  jury  his 
opinion  upon  a  material  fact  in  controversy  while  deciding 
a  question  of  law  on  the  trial,  than  he  has  to  charge  the 
jury  in  respect  to  such  fact.  *  *  *  The  right  to  a  decis- 
ion on  the  facts  by  a  jury  uninfluenced  and  unbiased  by  the 
opinion  of  the  judge,  has  been  deemed  worthy  of  a  con- 
stitutional guarantee.  It  cannot  be  lawfully  denied  by  the 
simple  evasion  of  looking  at  the  jury,  or  foisting  the  opin- 
ion into  a  ruling  upon  the  testimony. 

In  McMinn  v.  WJielan,  27  Oal.  319,  a  civil  case,  the  lower 
court  expressed  its  opinion  upon  the  respectability  of  a 
witness  under  examination,  and  the  appellate  court  said: 
"We  should  not  hesitate  to  reverse  the  judgment  because 
of  it,  if  the  same  depended  in  any  material  degree  upon  the 
testimony  of  the  witness  whose  character  and  standing  were 
thus  indorsed." 

In  our  opinion  the  remarks  complained  of  were  in  sub- 
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stance  and  effect  an  instruction  to  the  jnry  upon  questions 
of  fact,  and  that  they  were  made  in  violation  of  one  of  ap- 
pellant's cQniiMtutional  rights. 

3.  The  ren^aining  assignments  of  error  relied  upon  are 
the  giving  of  the  ninth  instruction  by  the  court,  and  the 
refusal  to  give  the  third  instruction  asked  by  appellant.  By 
the  third  instruction  given  by  the  court,  the  jury  were  told 
that  if  appellant  ac^ed  in  self-defense  he  should  be  acquitted. 
By  the  eighth  they  were  instructed  that  they  were  to  judge 
whether  or  not,  at  or  immediately  preceding  the  moment  of 
shooting,  appellant  was  in  fear  of  losing  his  life  or  receiv- 
ing bodily  injury  from  Kelly,  and  reasonably  thought  a 
miner's  candlestick  was  a  deadly  weapon,  and  that  Kelly  in- 
tended to  kill  him  or  inflict  upon  him  a  bodily  injury;  that 
if  they  so  thought,  the  plea  of  self-defense  could  be  consid- 
ered by  them.  The  ninth  instruction,  of  which  complaint 
is  made,  reads  as  follows:  ''In  considering  the  plea  of  self- 
defense  it  is  the  duty  of  the  jurors  to  carefully  scrutinize 
all  the  testimony,  and  not  to  be  misled  by  apparent  and  not 
real  facts,  or  inferences  to  be  drawn  from  such  facts." 

It  is  claimed  by  appellant  that  by  the  instruction  quoted, 
the  jurors'  minds  were  directed  against  the  defense  alone; 
that  by  it  there  was  an  intimation  that  the  defense  had  been 
made  upon  apparent  but  not  real  facts;  in  other  words,  that 
appellant's  testimony,  and  that  given  in  his  behalf,  was  not 
what  it  purported  to  be — that  it  was  false.  It  should  be 
borne  in  mind  that  there  was  testimony  both  for  and  against 
appellant's  claim  of  self-defense.  In  fact,  the  only  real 
issue  in  the  case  was  whether  or  not  the  shooting,  which 
was  admitted,  was  done  in  self-defense.  Such  being  the 
case,  when  the  court  used  the  words,  **In  considering  the 
plea  of  self-defense,"  etc.,  it  was  the  same  as  saying, 
**In  considering  this  case,"  etc.  We  do  not  think  the  jury 
could  have  understood  the  court  as  intimating  that  the  de- 
fense had  introduced  evidence  of  facts  that  were  apparently 
so,  but  really  were  not  as  claimed.  Inasmuch  as  the  evi- 
dence was  very  conflicting  upon  the  question  of  self-defense 
— the  only  one  in  the  case — it  is  evident  that  there  was,  on 
one  side  or  the  other,  what  the  court  was  pleased  to  call 
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apparent,  but  not  real  facts.  The  jury  were,  therefore, 
told  that  in  considering  the  plea  of  self-defense — that  is,  in 
considering  whether  or  not  appellant  was  guilty,  it  was  their 
duty  to  carefully  scrutinize  all  the  testimony  in  the  case, 
and  not  to  be  misled  by  apparent,  but  not  real  facts.  We 
do  not  think  the  jury  could  have  been  misled  by  the  in- 
struction. 

The  court  did  not  err  in  refusing  the  third  instruction 
asked  by  appellant.  As  presented  it  might  have  misled  the 
jury.  From  it  they  might  have  gathered  the  idea,  that 
"malice  or  deliberate  purpose  on  the  part  of  the  defendant" 
was  a  necessary  element  of  the  crime  of  assault  with  intent 
•to  kill,  which  is  not  the  fact.  {Stale  v.  O'Connory  11  Nev. 
424.)  In  the  form  presented  the  instruction  was  inapplica- 
ble to  the  case. 

If  appellant  went  to  his  room  under  the  circumstances 
stated  in  the  instruction  refused,  it  would  have  been  entirely 
proper  to  have  informed  the  jury  that  his  going  there  was 
not  evidence  against  his  claim  of  self-defense.  Had  such 
an  instruction  been  asked  it  would  doubtless  have  been 
given,  particularly  in  view  of  the  court's  sixth  instruction. 
The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 


[No.  875.] 

W.  E.  TERRY  ET  AL.,  Respondents,  v.  GEO.  G.  BERRY 

ET  AL.,  Appellants. 

Judgment — ^Fobm  or  Substance — ^Res  Adjudicata. — A  judgment  should 
always  be  tested  by  its  substance  rather  than  its  form.  (Hawley,  J. ) 
Judgment  in  Humboldt  M.  M.  Co.  v.  Terry ^  11  Nev.  237:  Htldt  to  be 
rta  judicata  as  to  the  plaintiffs  in  that  suit  and  all  parties  claiming  under 
them. 

Deed  from  Town-site  Trustee — Sufficiency  of. — The  facts  authorizing 
the  grantees  to  receive  a  deed  from  the  trustee  need  not  be  recited  in 
the  deed.  A  bargain  and  sale-deed  in  the  usual  form,  reciting  a  consid- 
eration of  one  dollar  is  sufficient  to  convey  the  title  to  the  land,  and  is 
prima  facie  evidence  that  it  was  delivered  to  the  party  intended  to 
receive  it. 

Statement  not  Containing  all  the  Evidence — Findings  of  Fact. — ^Where 
the  statement  fails  to  show  that  it  contains  all  the  evidence  the  appellate 
court  will  presume  that  there  was  sufficient  evidence  at  the  trial  to  sos- 
aint  the  findings  of  the  court. 
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Deed — ^Parol  Evidence  Admissible  to  Explain. — It  is  admissible  to  prove 
by  parol  that  land  sold  under  execution  was  situated  in  township  thirty- 
six  instead  of  township  thirty,  as  described  in  the  sheriff's  deed. 

Idem — ^References  and  Monuments. — ^The  references  and  monuments  con- 
tained in  the  deed,  in  the  event  of  any  discrepancy  or  mistake,  control  the 
other  parts  of  the  description. 

Homestead — Partnership  Property. — ^A  homestead  cannot  be  carved  out 
of  land  held  and  claimed  by  parties  as  copartners. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  court  below  found,  among  other  facts,  that  Ginaca  & 
Gintz  were  partners  from  1868  up  to  January,  1875,  engaged 
in  business  at  Mill  City   and  Winnemucca  in   Humboldt 
county;  **  that  on  the  twelfth  day  of  November,  1874,  Geo. . 
G.  Berry,  as  trustee  of  the  town  site  of  Winnemucca,  having 
received  from  the  said  Ginaca  &  Gintz  the  sum  of  four 
hundred  dollars,  in  payment  for  the  premises  hereinafter 
described,  together  with  a  description  of  said  premises  then 
in  possession  of  the  said  Ginaca  &  Gintz,  and  which  had 
been  in  their  possession,  and  in  possession  of  their  grantors, 
since  1867,  by  a  deed  granted,  bargained,  sold  and  con- 
veyed to  the  said  Ginaca  &  Gintz"  the  land  described  in 
plaintiff's  complaint;  that  on  the  seventh  day  of  January, 
1875,  the  said  Ginaca  &  Gintz  conveyed  said  premises  to 
the  Humboldt  M.  &  M.  Co. ;  that  it  entered  into  the  pos- 
session of  said  premises  with  said  Ginaca  as  its  managing 
agent  "up  to,  on,  or  about  the  twenty-sixth  of  June,  1875, 
when  the  said  Ginaca,  with  his  wife  and  children,  moved  to 
the  city  of  San  Francisco,  California,  where  they  do  now 
and  have  ever  since  resided;"   that  after  Ginaca  left  said 
premises,  G.  G.  Berry,  as  president,   superintendent,   or 
general  manager  of  said  Humboldt  M.  &  M.  Co.,  entered 
into  the  possession  of  said  premises,  "and  is  now  and  was,  and 
for  several  months  prior  to  the  commencement  of  this  action 
had  been"  residing  on  said  premises;  "  that  the  said  Ginaca 
&  Gintz,  as  copartners,  since  they  became  the  possessors 
and  owners  of  said  premises,  have  erected  thereon  several 
buildings  which  were  used  and  occupied  by  their  employees 
up  to  the  time  of  their  conveyance  to  said  Humboldt  Mill 
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and  Mining  Company;"  **  tbat  the  plaintiffs  in  this  suit,  od 
or  about  the  fifteenth  day  of  April,  1874,  obtained  judgment 
in  this  court  against  the  said  Ginaca  &  Gintz,  which  judg- 
ment on  the  same  day  was  properly  entered  in  the  docket 
kept  by  the  clerk  of  this  court;  and  that  within  two  years 
from  the  docket  of  said  judgment  an  execution  was  duly  is- 
sued, and  all  of  the  interest  that  the  said  Ginaca  &  Gintz 
had  at  the  date  of  the  docketing  of  said  judgment,  or  subse- 
quently acquired  in  and  to  the  above-described  premises, 
was  sold  by  virtue  of  said  execution,  and  the  plaintiffs  in 
this  suit  became  the  purchasers;  and  more  than  six  months 
after  the  sale  of  said  premises,  no  redemption  having  been 
made,  said  plaintiffs  received  from  the  sheriff  of  said  county 
a  deed  for  said  premises;  that  some  time  in  July,  1875, 
Mrs.  Ginaca,  while  residing  in  San  Francisco,  subscribed 
and  swore  to  a  notice  of  a  homestead  claim  to  a  portion  of 
the  premises  above-described;  and  that  said  notice  was 
properly  recorded  in  the  records  of  said  county;  and  that 
defendant  Berry,  at  the  commencement  of  this  action,  was 
residing  in  said  homestead  claim  as  the  tenant  of  Mrs. 
Ginaca;  that  all  of  the  homestead  claim  consists  of  real 
property  owned  jointly  by  the  said  Ginaca  &  Gintz  as  co- 
tenants,  or  tenants  in  common,  and  was  purchased  and  im- 
proved by  the  money  belonging  to  the  partnership  firm  of 
Ginaca  &  Gintz;  and  that  at  the  date  of  said  homestead 
claim  the  said  Ginaca  and  his  wife  were,  and  have  ever  since 
continued  to  reside,  in  the  city  of  San  Francisco." 

M.  S.  Bonnifieldy  and  George  G.  Berry  for  Appellants. 

I.  The  court  erred  in  holding  that  the  statement  and 
affidavit  of  Ginaca  &  Gintz,  authorizing  a  judgment  to  be 
entered  against  them  and  in  favor  of  Friend,  Terry  &  Doan 
without  the  indorsement  thereon  of  "judgment"  by  the 
clerk,  constituted  a  judgment.  {Hahn  v.  Kelly,  34  Cal.  392.) 
An  inspection  of  the  judgment-roll  contradicts  the  entry 
made  in  the  judgment-book  which  was  relied  upon  to  sus- 
tain the  judgment  in  11  Nev.  237.  If  there  was  no  judgment 
in  the  record  there  could  be  no  valid  lien  upon  the  property 
of  Ginaca  &  Gintz,  and  the  entry  of  a  judgment  in  the 
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docket  by  the  clerk  was  a  mere  nullity,  and  could  not  bind 
the  property  of  Ginaca  &  Gintz,  or  their  grantee,  who  pur- 
chased for  a  valuable  consideration. 

II.  The  court  erred  in  admitting  in  evidence  the  deed 
from  the  town-site  trustee  to  Ginaca  &  Gintz.  The  recitals 
in  the  deed  wholly  failed  to  show  that  they  were  occupants, 
or  in  possession  or  entitled  to  the  occupancy  or  possession 
of  any  part  of  the  land,  or  that  they  either  in  person  or  by 
their  agent  or  attorney,  signed  a  statement  in  writing  con- 
taining a  correct  description  of  the  particular  parcel  or 
parts  in  which  they  claimed  to  be  entitled  to  receive  a  deed, 
and  delivered  the  same  to  the  district  judge.  (Comp.  L.  sec. 
3859.)  A  deed  given  to  one  not  an  occupant  is  void.  ( Tread- 
loay  V.  Wilder,  8  Nev.  98;  9  Nev.  91.  The  sheriff's  deed 
does  not  recite  nor  does  it  show  aliunde  that  the  plaintiflE 
produced  a  copy  of  the  judgment.  (WUcoxson  v.  Mller,  49 
Gal.  194.) 

III.  The  court  erred  in  admitting  parol  evidence  to  show 
that  the  lands  described  in  the  sheriff's  deed  to  plaintiff  as 
being  in  section  twenty,  township  thirty,  north  range  thirty- 
eight  east,  were  situated  in  another  and  different  township. 
There  was  no  ambiguity  in  the  description  of  the  property 
as  given  in  the  deed.  (Ruhling  v.  Hackett,  1  Nev.  360;  Quivey 
V.  Baker,  37  Cal.  468;  Phillips  on  Evid.  sec.  645;  Cameron 
V.  Irwin,  5  Hill.  272;  Chapin  v.  Clemitsen,  1  Barb.  311;  De 
BeimerY,  Cantillon,  4  Johns.  Ch.  85;  Quivey  y.  Baker,  37  Oal. 
468.)  A  deed  which  fits  equally  well  different  parcels  of 
land  is  void  for  uncertainty.  (Mesick  v.  Sunderland^  6  Cal. 
297;  Keane  v.  Canovan,  21  Oal.  291;  Wells  on  Law  and 
Fact,  sec.  145.) 

IV.  The  court  erred  in  holding  the  property  claimed  by 
Mrs.  Ginaca  as  a  homestead  to  be  partnership  property. 
If  it  be  true  that  Ginaca  &  Gintz  were  partners  in  all  the 
lands  claimed  by  them  under  a  possessory  right,  before  the 
deed  from  the  trustee,  that  fact  alone  is  not  sufficient  to  fix 
and  determine  their  interest  in  the  property  under  the  new 
title. 

V.  At  the  date  of  the  deed  from  the  trustee  the  premises, 
described  in  the  declaration  of  homestead  made  by  Martha 
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Ginaca,  was  occupied  by  herself,  husband  and  family,  and 
used  as  a  family  residence  with  all  the  characteristics  of  a 
homestead.  Martha  Ginaca  was  an  occupant  of  a  part  of 
the  public  domain  within  the  boundaries  of  the  town-site  of 
Winnemucca,  and  had  a  complete  right  to  make  application 
to  the  trustee  for  a  deed  for  the  premises  so  occupied  by 
her.  It  is  shown  by  the  declarations  of  both  Ginaca  and 
Gintz  that  Gintz  at  no  time  claimed  an  interest  in  the 
homestead  property,  and  no  presumption  will  arise  from  a 
general  copartnership  which  would  overthrow  his  declara- 
tions accompanied  with  acts.  Declarations  made  by  a  party 
in  possession  are  always  admissible  against  himself,  and  all 
persons  holding  under  him,  as  to  the  extent  of  his  estate  or 
interest  in  property  held  in  common  with  another.  (Can- 
non V.  Stockman,  36  Cal.  535;  McFadden  v.  Wallace,  38 
Id.  51.) 

VI.  No  presumptions  of  abandonment  of  the  homestead 
will  arise  from  the  fact  that  Mrs.  Ginaca  has  since  been  ab- 
sent from  the  state.     (Comp.  Laws,  187.) 

J.  B.  Marshall,  for  Bespondent. 

I.  The  trustee's  deed  to  Ginaca  &  Gintz  is  for  the  con- 
sideration of  one  dollar;  this  is  sufficient  to  support  a  con- 
veyance of  land.  (Ocheltree  v.  McClung,  7  W.  Vir.  232.)  It 
is  a  good  and  sufficient  deed  to  convey  the  fee-simple, 
which  is  all  the  statute  requires.  (4  Kent.  Com.  462; 
Chiles  V.  Conley'a  Heirs,  2  Dana,  22.)  The  deed  is  the  evi- 
dence of  the  trustee's  judgment  in  the  adjudication  of  the 
rights  of  Ginaca  &  Gintz.  (Tecumseh  Town-site  Case,  3 
Neb.  276.)  If  the  trustee  conveys  to  the  claimant  before 
the  expiration  of  the  six  months,  and  without  receiving  the 
statement  described  in  Section  4  (2  Comp.  Laws,  3859),  the 
object  of  the  statute  has  been  accomplished,  and  the  fact 
that  the  trustee  waived  the  service  of  the  statement,  and 
executed  the  conveyance  to  the  claimants  cannot  vindicate 
the  deed,  when  no  other  claimant  applied  for  the  premises. 
If  the  deed  was  obtained  through  fraud,  it  can  only  be -de- 
clared void  by  a  court  of  equity.     (51  Cal.  158.) 

II.  The  description  in  the  deed  from  the  sheriff  to  the 
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plaintiff  was  sufficient.  The  fact  that  the  number  of  the 
section  was  not  inserted  in  the  deeds  makes  no  difference, 
as  the  descriptions  otherwise  appearing  in  the  deeds  are 
sufficiently  certain  to  designate  the  land  intended  to  be  con- 
veyed.    (Doe  V.  Boe,  30  Georgia,  553;  Bybee  v.  Hagemaiiy 

66  111.  519;  67  Id.  489,  581;  Beat  v.  Blair  et  al,  33  Iowa, 
319;  Jackson  v.  Perrine,  35  N.  J.  Law  K.  137;  Lawrence  v. 
Davidson,  44  Cal.  177;  4  Kent's  Commentaries,  467,  and 
Note  C;  Smith  v.  Chatham,  14  Texas,  322;  Wade  v.  Deray, 
50  Cal.  376.)  If  a  deed  recites  two  descriptions  of  the 
property  conveyed,  one  of  which  sufficiently  identifies  the 
property,  while  the  other  is  false,  in  fact,  the  false  descrip- 
tion should  be  rejected  as  surplusage.  {Beed  v.  Spicer,  27 
Cal.  57;  Vanse  v.  Fore,  24  Id.  435;  Kimball  v.  Semple,  25 
Id.  440;  HaUff  v.  Amestoy,  4t^  Id.  132;  Piper  v.  True,  36 
Id.  606;  Walsh  v.  Hill,  38  Id.  481;  Lawrence  v.  Davidson, 
44  Id.  177;  Wade  v.  Deray,  50  Id.  376;  Doe  v.  Boe,  30 
Georgia  E.  553;  Byhee  v.  Hageman,  66  111.  519;  67  Id.  489; 

67  Id.  581;  Beal  v.  Blair  et  al.,  33  Iowa,  319;  Jaclcson  v. 
Perrin,  35  New  Jersey  Law  E.  137;  Smith  v.  Chatham,  14 
Texas,  322.)  Parol  or  extrinsic  evidence  is  always  admis- 
sible to  explain  the  calls  of  a  deed  for  the  purposes  of  their 
application  to  the  subject-matter,  and  thus  give  effect  to 
the  deed.  {AUschul  v.  S.  F.  G.  P.  H.  A.,  43  Cal.  173; 
Jtomer  v.  Nesmith,  34  Id.  624.)  When  the  sheriff's  deed 
described  the  land  as  in  T.  32  W.  E.  9  E.,  without  stating  in 
what  county  or  state  situated,  held  to  be  a  latent  ambiguity. 
{Billings  v.  Karikakee  Coal  Co.,  67  111.  489;  see  50  Cal.  376.) 

III.  To  impress  the  character  of  homestead  upon  the 
premises,  the  party  claiming  the  homestead  must  be 
actually  residing  thereon  at  the  time  the  declaration  of 
homestead  is  filed.  (Prescott  v.  Prescott,  45  Cal.  58.)  A 
homestead  cannot  be  carved  out  of  lands  held  in  joint- ten- 
ancy, or  by  tenancy  in  common,  as  the  statute  has  provided 
no  mode  for  their  separation  or  ascertainment.  (Seaton  v. 
Son,  32  Cal.  483.)  One  partner  cannot,  by  deed  or  other- 
wise, convey  or  dispose  of  partnership  property,  so  as  to 
enable  one  partner  to  hold  a  homestead  on  partnership 
property  and  prevent  creditors  from  selling  it  in  payment  of 
their  debts.     (Bishop  v.  Hubbard,  23  Cal.  614.) 
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By  the  Court,  Hawley,  0.  J. : 

This  is  an  action  of  ejectment  to  recover  ninety-nine  and 
ninety  one  hundredths  acres  of  land  in  the  town  of  Winne- 
mucca  upon  which  are  situate  the  buildings  known  as  the 
**  Humboldt  Keduction  Works."  The  plaintiffs  claim  the 
property  by  virtue  of  a  sheriff's  deed,  they  having  pur- 
chased said  premises  at  sheriff's  sale  under  an  execution 
issued  upon  a  judgment  by  confession  in  favor  of  said 
plaintiff  and  against  J.  Ginaca  and  A.  Gintz,  obtained  on 
the  fourteenth  day  of  April,  1874. 

The  title  of  Ginaca  &  Gintz  to  the  land  in  controversy 
was  derived  by  virtue  of  a  sheriff's  deed  under  an  execution 
sale  in  the  suit  of  A.  D.  Splivalo  against  the  Humboldt 
Canal  Company,  which  claimed  this  and  other  lands  by 
virtue  of  an  act  of  congress,  entitled  "An  act  to  grant  the 
right  of  way  to  the  Humboldt  Canal  Company  through  the 
public  lands  of  the  United  States,"  approved  June  12, 1866. 
(14  U.  S.  Stat.  64.)  Ginaca  &  Gintz  also  claimed  title 
in  fee-simple  to  the  premises  by  virtue  of  a  deed  executed 
by  the  trustee  of  the  town-site  of  Winnemucca,  on  the  four- 
teenth day  of  November,  A.  D.  1874. 

The  defendant  Van  Lennep  was,  at  the  time  of  the  com- 
mencement of  the  suit,  in  the  possession  of  a  portion  of  the 
premises  as  the  superintendent  and  servant  of  the  Hum- 
boldt Mill  and  Mining  Company,  a  corporation  claiming 
title  to  the  land  by  virtue  of  a  deed  executed  by  Ginaca 
&  Gintz  on  the  seventh  day  of  January,  A.  D.  1875.  The 
defendant  Berry  was  in  the  possession  of  a  portion  of  said 
premises  as  lessee  of  Martha  Ginaca,  wife  of  J.  Ginaca, 
who  claimed  the  same  by  virtue  of  her  declaration  of 
homestead  recorded  on  the  twenty-seventh  day  of  July,  A.  X). 
1875. 

The  cause  was  tried  before  the  court  without  a  jury.  The 
court  found  in  favor  of  plaintiffs.  The  defendants  appeal 
from  the  judgment  and  from  an  order  of  the  court  refusing 
a  new  trial.  We  shall  endeavor,  without  attempting  to  fol- 
low counsel  in  each  of  the  thirty-seven  specific  points  set 
forth  in  appellants'  brief,  to  notice  all  the  material  ques- 
tions presented  by  the  record. 
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1.  The  validity  of  the  judgment  by  confession,  entered 
April  14,  1874,  was  sustained  by  this  court  in  The-  Humboldt 
M.  d  M.  Co.  V.  Ten^y  et  ah,  11  Nev.  237. 

It  is,  however,  contended  by  appellants  that  that  case  is 
not  conclusive  of  the  validity  of  said  judgment,  because  the 
judgment-roll  was  not  then  before  the  supreme  court.  In 
the  statement  in  this  .case  the  judgment-roll  is  presented, 
and  it  is  now  argued  that  the  judgment  is  invalid  because 
the  words  ** judgment  entered"  are  not  indorsed  on  the 
statement  and  affidavit  contained  in  the  judgment-roll. 

The  indorsement  after  the  title  of  the  suit  is  as  follows : 
*'  Statement  of  judgment  by  confession.  Filed  April  14, 
A.  D.  1874.  J.  H.  Job,  clerk.  Entered  in  book  'B'  of 
judgments,  pages  29  and  30,  April  14,  A.  D.  1874.  Attest: 
J.  H.  Job,  clerk."  The  objection  to  the  indorsement,  like 
the  objection  to  the  judgment,  reaches  only  the  fonn,  and 
does  not  touch  the  substance. 

If  the  opinion  in  11  Nev.  is  correct,  and  of  its  correct- 
ness I  entertain  no  doubt,  then  it  follows  that  the  objec- 
tions now  made  are  without  merit,  for  the  indorsement 
does  show  that  the  **  judgment  by  confession "  was 
'*  entered  "  April  14,  A.  D.  1874,  in  book  "  B  "  of  judgments. 
The  opinion  of  this  court,  in  11  Nev.  is  conclusive  upon 
the  subject  that  '*  a  judgment  should  always  be  tested  by 
its  substance  rather  than  its  form."  In  order  to  make  the 
record  of  the  judgment  valid  upon  its  face  it  is  only  neces- 
sary, as  was  said  by  the  supreme  court  of  the  United  States 
in  Maxwtll  v.  Stewart^  22  Wall.  79,  for  it  to  appear  **  that 
the  court  had  jurisdiction  of  the  subject-matter  of  the  action 
and  of  the  parties,  and  that  a  judgment  had  in  fact  been 
rendered.     All  else  is  form  only." 

The  same  reasoning  applies  with  as  much  force  to  the 
judgment-roll  as  to  the  judgment.  In  this  case  the  judg- 
ment-roll, as  well  as  the  judgment  entered  in  the  judgment 
book,  does  affirmatively  show  jurisdiction  over  the  parties 
and  of  the  subject-matter.  It  would,  of  course,  be  better 
if  clerks  would  always  conform  to  the  usual  and  approved 
forms  of  entering  judgments  and  making  up  judgment-rolls. 
The  statutory  provisions  are  not  to  be  ignored.     But  there 
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are  many  mistakes,  omissions  and  ambiguities,  which  the 
law  overlooks  as  long,  and  only  as  long,  as  they  do  not 
affect  the  substance  of  the  record. 

There  are  several  very  respectable  authorities  which  go 
further  than  it  is  necessary  for  us  to  go  in  this  case,  and 
hold  that  the  existence  of  a  correct  judgment-roll  is  not  ab- 
solutely essential  to  the  validity  of  a  judgment;  that  the 
judgment  itself  is  always  admissible  to  prove  that  a  judg- 
ment was  in  fact  entered,  and  that  the  omission  of  the  clerk 
to  make  a  correct  copy  of  the  judgment,  and  to  properly 
annex  the  papers  belonging  to  the  judgment-roll,  would  not 
render  the  subsequent  proceedings  void.  {Williams  v.  Mc 
Grade,  14  Minn.  48;  Licky.  StocTcdale,  18  Cal.  223;  Sharp 
V.  Lumley,  34  Oal.  614;  Gdlpin  v.  Page,  1  Saw.  336.)  The 
testimony  of  the  witness  La  Grave  that  in  his  opinion  the 
word  **  judgment"  was  not  in  the  handwriting  of  the  clerk, 
was  insufficient  and  incompetent  to  establish  any  fraud  in 
the  entry  of  the  judgment. 

2.  The  court  did  not  err  in  admitting  in  evidence  the 
deed  from  the  townsite  trustee  for  the  purpose  of  showing 
that  the  government  title  to  the  land  in  controversy  had 
been  conveyed  to  Ginaca  &  Gintz.  The  law  does  not  de- 
mand that  the  facts  authorizing  the  grantees  to  receive  the 
deed  from  the  trustees  shall  be  recited  in  the  deed.  The 
statute  makes  it  the  duty  of  the  trustee  to  convey  the  prop- 
erty "by  a  good  and  sufficient  deed  of  conveyance"  to  the 
person  or  persons  entitled  to  receive  it.  (2  Oomp.  li.  sec. 
3857.)  The  deed  executed  by  the  trustee  is  a  bargain  and 
sale  deed  in  the  usual  form,  reciting  a  consideration  of  one 
dollar,  and  is  certainly  sufficient  to  convey  the  title  to  the 
land.  The  deed  was  prima  facie  evidence  that  it  was  de- 
livered to  the  persons  entitled  to  receive  it. 

In  SheiTy  v.  Sampson,  the  court  say:  "When  the  probate 
judge  has  made  a  deed  for  any  portion  of  said  land  to  any 
person  it  will  be  presumed  in  the  absence  of  anything  to 
the  contrary  that  he  has  made  the  deed  to  the  proper  person." 
(11  Kan.  615.)  But  even  if  it  were  necessary  for  the  plaint- 
iffs to  show  by  evidence  aliunde  that  they  were  entitled  to 
the  deed,  we  are  not  called  upon,  by  the  record  before  us, 
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to  decide  whether  the  evidence  was  sufficient  to  authorize 
the  trustee  to  execute  the  deed  because  the  statement  on 
motion  for  a  new  trial  fails  to  state  that  it  contains  all  the 
evidence,  and  we  are  therefore  bound  to  presume  that  all 
the  facts  necessary  to  sustain  the  findings  of  the  court  upon 
this  point  were  properly  proven. 

It  is  true  that  the  judge,  in  his  certificate,  states  as  a 
''fact  that  said  statement  contains  all  the  evidence  in  said 
cause."  But  this  is  not  sufficient.  The  statute  only  requires 
the  judge  to  certify  that  the  statement  ''has  been  allowed 
by  him,  and  is  correct"  (1  Oomp.  L.  1258,  1396),  and,  as 
was  intimated  in  Caples  v.  The  0.  P.  B,  Co.,  6  Nev.  271,  the 
certificate  of  the  judge  covers  nothing  more  than  is  required 
by  the  statute. 

3.  The  conclusions  reached  as  to  the  admissibility  of  the 
deed  from  the  townsite  trustee,  and  of  its  sufficiency  to  con- 
vey the  government  title,  renders  it  unnecessary  to  consider 
any  of  the  points  made  by  appellants  with  reference  to  the 
admissibility  of  the  deed  from  Splivalo  to  Ginaca  &  Gintz. 

4.  The  court  did  not  err  in  admitting  parol  evidence  to 
show  that  the  land  sold  by  the  sheriff,  under  the  execution 
issued  upon  the  judgment  by  confession  against  Ginaca  & 
Gintz,  was  in  township  thirty-six,  as  alleged  in  the  com- 
plaint, instead  of  township  thirty,  as  described  in  the  sher- 
iffs deed.  The  deed  from  the  townsite  trustee  to  Ginaca  & 
Gintz  properly  described  the  land  as  being  in  township 
thirty-six.  The  sheriff,  in  the  notice  of  sale,  certificate  of 
sale,  and  in  his  deed,  erroneously  described  the  land  as 
being  in  township  thirty. 

The  full  description  given  in  the  sheriff's  deed  reads  as 
follows:  "Those  certain  lots,  pieces  and  parcels  of  land  and 
property  situate,  lying  and  being  in  Humboldt  county, 
Nevada,  and  bounded  and  particularly  described  as  follows, 
to  wit:  Commencing  at  a  post  at  the  north-east  comer  of 
the  south-west  quarter  of  section  20  of  township  30  N.,  B. 
38^  E.,  Mount  Diablo  base  and  meridian,  running  west  to 
center  of  Humboldt  river,  following  said  river  to  the  junc- 
tion of  T.  Lay  and  J.  M.  Barrett's  land  (or  the  land  formerly 
owned  by  them);  thence  running  south,  47^  15^  E.,  to  a  post 
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at  the  corner  of  George  Barrett's  land  (or  the  land  formerly 
owned  by  him) ;  thence  running  with  a  curve  of  the  Hum- 
boldt canal,  at  a' distance  of  60  feet  north  of  the  center  of 
said  canal,  to  the  south-east  corner  of  lot  No.  4,  block  29; 
thence  east  to  a  post  at  the  south-east  corner  of  said  south- 
west quarter  of  said  section  20;  thence  running  directly  to 
the  point  of  beginning;  with  that  certain  quartz-mill  known 
as  the  '  Humboldt  Beduction  Works,'  and  all  buildings  and 
improvements  located  on,  or  belonging  to,  said  land;  said 
parcel  of  land  containing  ninety-nine  and  ninety  one-hun- 
dredths  acres,  as  appears  on  the  map  filed  in  the  office  of 
the  recorder  of  Humboldt  county,  Nevada."  It  is  apparent 
from  this  description  that  it  was  the  intention  of  the  grantor 
to  convey  ninety-nine  and  ninety  hundredths  acres  of  land, 
with  the  quartz-mill  known  as  the  Humboldt  Beduction 
Works. 

The  parol  evidence  shows  that  the  Humboldt  Beduction 
Works  are  situate  in  township  36.  Taking  the  description 
as  given  in  the  deed,  with  all  its  references,  there  can-  be  no 
question  as  to  the  land  actually  intended  to  be  conveyed. 
The  description  of  the  land  would  have  been  good  if  the 
township  had  not  been  specified.  The  references  and  the 
monuments  specified  in  the  deed  control  the  other  parts  of 
the  description,  and,  in  the  event  of  any  discrepancy  or 
mistake,  are  to  be  taken  instead  of  the  designation  of  the 
land  as  being  situale  in  any  named  township.  (Loomis  v. 
Jackson,  19  John.  448;  Tenny  v.  Beard,  5  N.  H.  61;  Berry 
V.  Wright,  14  Tex.  273;  Everett  v.  Boardman,  58  111.  430.) 

It  was  the  duty  of  the  court  to  admit  the  parol  evidence 
in  order  to  ascertain  the  correct  description  of  the  land  (not 
to  vary  or  contradict  the  terms  of  the  instrument),  and  to 
reject  that  portion  of  the  description  which  was  shown  to  be 
false.  (Thompson  v.  Jones,  4  Wis.  110;  Seaman  v.  Hoge- 
boom,  21  Barb.  406;  Raymond  y.  Co  fee,  5  Oregon,  134;  Bybee 
V.  Hageman,  66  111.  521;  Reed  v.  Spicer,  27  Cal.  57;  Fiper 
V.  li-ue,  36  Id.  619;  Haley  v.  Amestoy,  44  Id.  132.) 

5.  With  reference  to  the  homestead  claim  asserted  by 
Mrs.  Ginaca,  and  relied  upon  by  appellant  Berry,  it  is 
sufficient  to  state  that,  in  our  opinion,  the  testimony  clearly 
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shows  that  the  land  was  claimed  and  held  by  Ginaca  and 
Gintz  as  copartners.  If,  however,  there  was  any  doabt 
upon  this  point,  it  would  be  our  duty,  inasmuch  as  the 
statement  on  motion  for  a  new  trial  does  not  purport  to 
contain  all  the  evidence,  to  presume  that  there  was  ample 
testimony  to  establish  this  relation. 

The  declarations  of  Ginaca  were  admissible  to  show  that 
he  and  Gintz  were  copartners  in  the  property  claimed  by 
Mrs.  Ginaca  as  a  homestead  prior  to  the  time  of  the  execu- 
tion of  the  deed  by  the  town  site  trustee.  Such  declara- 
tions would  not  be  conclusive  that  such  partnership  con- 
tinued after  the  execution  of  said  deed,  but  would  make  it 
incumbent  upon  the  defendants  to  show  that  thereafter  the 
property  was  not  claimed  or  held  in  the  same  relation. 

The  doctrine  is  well  settled  in  California  that  a  homestead 
cannot  be  carved  out  of  land  held  in  joint-tenancy  or  tenancy 
in  common.  {Section  v.  Son,  32  Oal.  483,  and  authorities 
there  cited.) 

The  judgment  of  the  district  court  is  affirmed. 

Beatty,  J.,  concurring: 

In  the  case  of  Humboldt  Mill  and  Mining  Company  v. 
Terry  et  al,  (11  Nev.  237),  I  expressed  the  opinion  (which  is 
only  confirmed  by  the  fuller  presentation  of  the  facts  made 
in  this  case)  that  there  never  was  any  judgment  in  favor  of 
these  plaintiffs  upon  the  confession  of  Ginaca  &  Gintz,  and 
consequently  that  the  plaintiff  in  that  action  acquired  the 
title  of  Ginaca  &  Gintz  ffee  from  any  lien  in  favor  of  these 
plaintiffs.  The  court,  however,  determined  otherwise,  and 
the  question  cannot  be  again  raised  by  the  Humboldt 
Mill  and  Mining  company,  or  those  claiming  under  them. 
As  to  them  the  matter  is  rea  judicata. 

If,  therefore,  Ginaca  &  Gintz  conveyed  to  that  corpora- 
tion a  perfect  title  to  the  premises  in  controversy,  subject 
only  to  the  lien  of  these  plaintiffs,  and  if  they  have  pur- 
chased the  premises  under  execution  issued  upon  their 
judgment,  there  is  an  end  of  the  case,  for  no  one  who  is  in 
a  position  to  question  the  correctness  of  the  former  decision 
of  this  court  can  have  any  valid  claim  thereto. 
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On  both  these  points  the  findings  of  the  district  court  are 
conclusive,  and  as  there  is  no  statement  of  the  case  which 
purports  to  contain  all  the  evidence,  the  correctness  of  the 
findings  cannot  be  questioned. 

It  appears  therefrom  that  Ginaca  &  Gintz,  as  partners, 
occupied  the  land  and  acquired  the  government  title  thereto 
from  the  trustee  of  the  town  site  of  Winnemucca,  while 
the  judgment  of  plaintiffs  constituted  a  lien  upon  all  their 
real  estate  in  Humboldt  county. 

They  conveyed  the  property  to  the  Humboldt  Mill  and 
Mining  company  subject  to  the  lien.  After  it  had  been  so 
conveyed,  Mrs.  Ginaca  filed  a  declaration  of  homestead,  but 
this  was  totally  invalid,  for  two  reasons:  First,  the  land  was 
the  partnership  property  of  Ginaca  &  Gintz;  and,  second, 
at  the  time  of  making  and  filing  her  declaration  she  had  re- 
moved from  the  state  and  has  never  since  returned. 

Upon  the  other  points  discussed  I  concur  in  the  opinion 
of  the  chief  justice,  and  I  concur  in  the  order  of  affirmance. 
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Dejsd — When  declared  a  Mortgage  value  of  Peopertt. — ^The  mere  fact 
that  property  was  conveyed  for  less  than  its  real  value  is  not,'  of  itself 
sufficient  to  authorize  the  court  to  declare  a  deed  absolute  upon  its  face 
to  be  a  mortgage. 

Idem — Testimony  must  be  Clear. — The  proof  necessary  to  show  a  deed  ab- 
solute, upon  its  face,  to  be  a  mortgage,  must  be  clear,  convincing  and 
satisfactory.  Testimony  reviewed  and  held  insufficient  to  sustain  the 
judgment. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County. 

The  facts  sufficiently  appear  in  the  opinion. 

M,  A.  Murphy  and  Wells  &  Stewart ^  for  Appellants. 

I.  The  court  below  erred  in  permitting  defendant  to  at- 
tempt to  prove  fraud  by  witness  Pierce,  as  it  was  not  alleged 
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in  the  answer.     (Maynard  v.  F.  F.  Ins,  Co,,  34  Oal.  48,  and 
cases  cited.) 

II.  The  coart  erred  in  permitting  defendants  to  amend 
their  answer,  after  the  trial,  argument  and  submission  of 
the  case.  (GUlam  v.  Sigman,  29  Oal.  637;  McMinn  v. 
O'Connor,  27  Id.  238;  Stringer  v.  Davis,  30  Id.  318.)  The 
evidence  is  insuflBlcient  to  justify  the  findings  and  judgment 
of  the  court,  and  they  are  against  law.  (8  Oal.  574;  10  Id. 
446;  1  Id.  133;  13  Id.  60;  7  Id.  150;  27  Id.  232;  12  Id.  27; 
14  Id.  167;  9  Id.  177;  15  Id.  504;  32  Id.  102;  18  Id.  394.) 

T.  W.  W.  Davits,  for  Bespondents. 

By  the  Court,  Hawley,  C.  J. : 

The  important  question  in  this  case  is  whether  or  not  the 
testimony  is  sufficient  to  sustain  the  judgment  appealed 
from.  On  the  eleventh  day  of  December,  1876,  John  A. 
McDonald  executed  and  delivered  to  the  plaintiffs  a  deed 
conveying  the  real  estate,  the  title  to  which  is  sought  to  be 
quieted  by  this  action. 

The  answer  of  defendants  alleges  that  although  the  deed 
was  in  form  absolute  yet  the  fact  is  that  it  was,  when  made 
and  recorded,  intended  by  the  parties  to  be  a  mortgage  to 
secure  the  payment  of  one  hundred  and  fifty-five  dollars  and 
five  cents.  In  an  amendment  to  the  answer,  made  after  the 
admission  of  certain  testimony,  it  is  alleged  ''  that  said  con- 
veyance was  made  by  said  McDonald  with  the  intent  to 
hinder,'  delay  and  defraud  his  creditors,  P.  L.  Traver  and 
Sanderson  &  Horn,  and  that  said  conveyance  was  accepted 
by  *  *  Pierce  &  Vernon  with  full  knowledge  of  the  in- 
tent of  said  McDonald." 

The  court,  before  which  the  cause  was  tried  without  a 
jury,  found  that  the  deed  was  intended  as  a  mortgage  to  se- 
cure the  sum  of  one  hundred  and  fifty-five  dollars  and  five 
cents,  and  rendered  a  judgment  declaring  "  that  the  legal  title 
to  the  premises"  is  in  John  McDonald;  that  the  sale  to 
plaintiffs  was  a  mortgage,  and  that  defendant  Traver  should 
be  *'  permitted  to  sell  the  premises  "  to  satisfy  his  judgment 
against  McDonald,  "subject  to  the  lien  of  the  mortgage" 
in  favor  of  plaintiffs. 
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It  is  evident  from  the  findings  and  judgment  that  the 
court  did  not  consider  the  evidence  sufficient  to  establish 
the  fact  of  fraud  as  alleged  in  the  amendment  to  the  answer. 
If  the  sale  of  the  property  by  McDonald  to  Pierce  and  Ver- 
non  was  made  with  intent  to  hinder,  delay  and  defraud  the 
creditors  of  McDonald,  and  Pierce  and  Vernon  had  knowl- 
edge of  that  fact,  then  the  sale  was  absolutely  null  and  void, 
and  the  deed  could  not,  for  such  reasons,  be  declared  a 
mortgage. 

The  court  found  that  McDonald  executed  the  deed  upon 
consideration  ''  that  the  plaintiffs  in  this  action  should  can- 
cel all  the  indebtedness  standing  on  their  books  against 
him,  which  amounted  to  twenty-eight  dollars  and  fifty 
cents,"  and  for  the  further  consideration  ''that  plaintiffs 
should  assume  to  pay  to  Messrs.  Sanderson  &  Horn  the 
sum  of  one  hundred  and  twenty-seven  dollars."  This  find- 
ing is  fully  sustained  by  the  evidence.  There  is  no  evidence 
to  the  contrary. 

The  plaintiff  Pierce,  in  testifying  in  regard  to  the  trans- 
action, on  cross-examination,  said:  ''McDonald  came  into 
our  store  on  the  eleventh  of  December,  1876,  and  wanted 
to  borrow  money;  I  told  him  I  had  no  money  to  loan ;  he 
said  he  owed  Sanderson  &  Horn  of  San  Francisco,  and  he 
wanted  to  raise  money  to  pay  them,  and  if  I  would  let  him 
have  the  money  he  would  give  me  a  mortgage  on  his  house 
and  lot;  I  told  him  I  did  not  want  any  mortgage,  as  we 
had  no  money  to  loan;  I  knew  that  McDonald  was  not  do- 
ing any  business  and  he  could  not  pay  me;  I  told  him  he 
could  borrow  the  money  from  some  one  else;  he  went  out 
and  was  gone  for  some  time;  when  he  returned  he  said  he 
could  not  borrow  the  money;  he  then  told  me  he  would 
sell  me'  his  house;  we  agreed  upon  the  price,  which  was, 
that  I  was  to  pay  Sanderson  &  Horn's  bill — one  hundred 
and  twenty-seven  dollars — and  square  him  on  our  books, 
which  we  agreed  to  do;  I  have  paid  Sanderson  &  Horn 
their  money;  *  *  *  at  the  time  McDonald  sold  me  the 
property  he  first  wanted  to  borrow  the  money  and  give  me 
a  mortgage  on  the  property;  I  told  him  I  would  not  have 
anything  to  do  with  the  property  without  it  would  be  a  bona 
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jfide  Hale,  and  if  he  wanted  to  buy  the  property  back  he 
would  have  to  depend  entirely  upon  nle  for  that."  This 
testimony  is  uncontradicted.  The  testimony  offered  by  de- 
fendants corroborates  it  in  every  particular.  McDonald, 
who  was  sworn  and  examined  as  a  witness  on  behalf  of  the 
defendants,  details  the  facts  substantially  as  related  by  the 
plaintiff  Pierce.  He  said  that  prior  to  the  execution  of  the 
deed  he  "tried  to  borrow  the  money  from  other  parties, 
but  could  not  get  it."  In  his  cross-examination  he  said: 
"  When  I  spoke  to  Pierce  about  selling  my  property  to  him, 
I  asked  him  how  it  would  be  in  case  I  should  want  to  buy 
this  property  back.  He  said:  'If  you  want  to  buy  this 
property  back  you  must  depend  upon  me  for  that,  or  leave 
that  to  me.'  "  In  the  course  of  his  testimony  he  says:  "  I 
never  had  any  understanding  with  Pierce  &  Vernon  about 
te-deeding  the  property  back  to  me.  There  was  no  such 
agreement." 

After  the  deed  was  executed  and  delivered  the  plaintiffs 
gave  McDonald  a  written  lease  of  the  premises  for  forty 
dollars  per  month.  McDonald,  however,  never  paid  but 
eighteen  dollars.  After  the  sale  the  defendant  Traver  and 
McDonald  agreed  upon  a  settlement.  Traver  in  his  testi- 
mony says:  "I  was  to  pay  Pierce  &  Vernon  two  hundred 
and  forty-five  dollars  and  seven  cents  in  money,  give  Mc- 
Donald up  his  note  and  cancel  our  book  accounts  against 
him,  which  amounted  to  thirty -five  or  thirty -seven 
•  dollars,  if  Pierce  and  Vernon  would  deed  the  property  to 
me;  I  went  and  saw  Pierce  and  he  told  me  he  would  deed 
the  property  to  me  if  I  would  pay  him  two  hundred  and 
forty-five  dollars  and  seven  cents." 

There  is  a  conflict  of  evidence  as  to  the  terms  of  this 
agreement,  whether  Traver  was  also  to  purchase  McDon- 
ald's personal  property.  Pierce  testifies  that  he  agreed 
to  sell  the  premises  for  two  hundred  and  forty-five  dollars 
and  seven  cents,  the  amount  of  their  bill  against  the  prop- 
erty, if  Traver  would  purchase  the  personal  property  of 
McDonald  and  give  up  McDonald's  note.  In  explanation 
of  this  Pierce  says:  *'Itold  McDonald  I  would  deed  the 
property  to  Traver,  or  anybody  else  that  would  buy  his  per- 
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sonal  property  and  pay  us  our  bill  of  two  hundred  and 
forty-five  dollars  and  seven  cents;  I  was  doing  this  to  help 
McDonald  sell  his  personal  property — trying  to  befriend 
him." 

The  proposed  agreement  was  never  executed.  Pierce  & 
Vernon  subsequently  bought  the  personal  property  of 
McDonald  and  took  possession  of  the  premises  in  contro- 
versy. Pierce  &  Vernon  cannot  be  bound  by  the  declara- 
tions of  McDonald  to  Traver,  to  the  eflfect  that  he  only  sold 
the  property  to  Pierce  &  Vernon  to  prevent  his  San  Fran- 
cisco creditors  from  forcing  him,  and  that  he  intended  to 
redeem  it,  said  declarations  having  been  made  after  the  sale 
of  the  premises.  There  is  testimony  tending  to  show  that 
the  price  paid  by  Pierce  &  Vernon  was  not  a  good  consider- 
ation for  the  real  estate.  There  is  a  conflict  as  to  the  value 
of  the  property.  The  testimony,  however,  clearly  shows 
that  it  was  sold  for  less  than  its  true  value. 

The  mere  fact  that  the  property  was  conveyed  for  a  less 
sum  than  its  real  vahie  is  not  of  itself  sufficient  to  authorize 
the  court  to  declare  a  deed  absolute  upon  its  face  to  be  a 
mortgage.  A  man  in  embarrassed  circumstances  may  often 
be  compelled,  by  the  laudable  desire  to  pay  his  debts,  to 
dispose  of  his  property,  honestly,  for  much  less  than  its  true 
value. 

The  testimony  in  this  case,  without  conflict,  shows  that 
McDonald  was  unable  to  procure  a  loan  for  the  amount 
necessary  to  pay  the  debt  due  to  Sanderson  &  Horn  by  giv- 
ing a  mortgage  upon  the  premises  as  security.  McDonald 
testifies  that  prior  to  the  sale  to  Pierce  &  Vernon  he  tried 
to  sell  the  premises  to  Traver,  but  could  not  induce  him  U) 
buy  the  same.  The  remarks  made  by  the  court  in  Bingham 
V.  Thompson  apply,  with  equal  force,  to  the  facts  of  this 
case:  **The  evidence  with  respect  to  the  real  value  of  tbe 
land  at  the  time  of  the  conveyance  favors  the  proposition 
that  the  deed  was  not  intended  as  an  absolute  conveyance, 
but  it  also  very  clearly  appears  that  the  real  value  could  not 
be  realized  by  the  plaintiff  at  the  time  she  executed  the  con- 
veyance and  needed  the  money."  (4  Nev.  237.)  There  are 
some  other  facts  of  minor  importance   tending,  in   some 
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slight  degree,  to  show  that  the  sale  was  not,  as  the  deed 
purports,  absolute. 

After  giving  due  weight  to  all  the  testimony  contained  in 
the  record,  we  have  arrived  at  the  conclusion  that  it  is  in- 
sufficient to  sustain  the  judgment  of  the  court.  It  is  a  well- 
settled  principle  that  the  proof  necessary  to  show  a  deed, 
absolute  upon  its  face,  to  be  a  mortgage,  must  be  clear,  con- 
vincing and  satisfactory.  We  agree  with  the  opinion  of  the 
court  in  Bingham  y.  Thompson^  that  the  "  consideration  and 
weight  which  the  courts  so  universally  give  to  solemnly  exe- 
cuted instruments  conveying  the  title  to  real  property,  should 
not  be  overcome  by  an  appeal  ad  misericordiam,  or  the  bare 
cry  of  fraud.  Proof  so  cogent,  weighty  and  convincing  as 
to  leave  no  doubt  upon  the  mind  ought  alone  to  overcome 
them."     (4  Nev.  240.) 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 
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Withdrawal  of  Penalties  in  Tax  Suit  when  not  a  Dismissal  of  the 
Action.     (See  Taxes,  7. )    286. 

Judgment  for  Costs  in  Criminal  Action — When  Nugatory.    (See  Crim- 
inal Law,  12.)    429. 

Stockholders  can  bring  Suit  for  Damages  Against  Corporation.    (See 
Corporation,  1.)    431. 

When  Action  Between  Partners  may  be  Sustained  at  Law.    (See  Part- 
nership, 1,  2.)    499. 
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AFFIDAVITS. 

1.  Entitling  Affidavits. — The  affidavits  used  on  motion  to  set  aside  de- 
fault, were  simply  entitled  "  State  of  Nevada,  Storey  County:"  Hdd, 
that  inasmuch  as  the  affidavits  intelligibly  referred  to  the  respective  ac- 
tions, the  fact  that  they  were  not  properly  entitled  therein  was  imma- 
•teriaL    State  v.  (7.  V.  <k  C.  M,  Co.,  195. 

AjFiDAyiT  OF  MiCRiTS — ^Default.     (See  Default,  2.)    195. 

AGENCY. 
See  Pbingifal  ani>  Agent. 

AGREEMENT. 
Agreement  Constbx7EI>— Counter-claim.     (See  Counter-claim,  2.)    421. 

ANSWER. 
Denials  in  Answer  when  Insufficient.    (See  Pleadings,  1.)    107. 
Admissions  in  Answer.    (See  Pleadings,  6.)    486. 

APPEAL. 

1.  Jurisdiction  on  Appeal  from  Justice's  Court — Judgment  by  Db- 

fault. — No  appeal  lies  from  a  judgment  rendered  by  default  in  a  justice's 
court.  The  district  court  can  only  retry  issues  of  law  or  fact  that  were 
made  in  the  justice's  court.     Martin  v.  District  Court ,  86. 

2.  Undertaking  on  Appeal — Sufficiency  of. — ^An  undertaking  which  com- 

plies with  section  three  hundred  and  forty-two  of  the  civil  practice  act 
(1  Comp.  Laws,  1403),  for  the  stay  of  execution,  with  the  exception  of 
binding  the  sureties  to  pay  in  gold  coin:  Heldf  to  be  a  sufficient  under- 
taking on  appeal,  as  required  by  section  three  hundred  and  forty-one  (1 
Comp.  Laws,  1402),  for  the  payment  of  all  ''damages  and  costs"  awarded 
on  appeal.     State  v.  Cal  M,  Co,  203. 

3.  Idem — Executed  on  Sunday. — An  undertaking  on  appeal  executed  on 

Sunday  is  valid.  The  execution  of  such  a  bond  is  not  "transacting  judi- 
cial business,"  and  is  not  prohibited  by  the  statute.  (1  Comp.  Laws,  4.) 
Id, 

4.  Appeal  Dismissed  When  not  Taken  in  Time. — If  an  appeal  from  the 

judgment  is  not  taken  within  one  year  (1  Comp.  Laws,  1391),  it  "willbe 
dismissed.    Solomon  v.  Fuller,  276. 

When  Statement  on  Motion  for  New  Trial  is  not  a  Statemekt  os 
Appeal.     (See  Statement,  1.)    234. 

When  Statement  on  Motion  for  New  Trial  Should  be  Stricken  cot. 
(See  Statement,  2.)    276. 

ASSAULT. 

Malice — Assault  with  Intent  to  Kill.    (See  Criminal  Law,  13.)   601 

ASSIGNEE. 

Title  to  Property  when  not  affected  by  the  declarations  of  th 
Assignee  of  a  Contract.     (See  Declarations,  1.)    44. 
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ASSIGNMENT. 

Inland  Bills  of  Exchange  not  an  Assignment  of  Funds.  (See  Bills  of 
Exchange,  1.)    359. 

Assignment  by  Sub-contractors.    (See  Contracts,  6. )    427. 

ATTACHMENT. 

1.  Undertaking  to  Prevent  the  Levy  of  Attachment — ^When  Sureties 
are  Not  Liable. — When  sureties,  not  knowing  that  a  writ  of  attach- 
ment has  been  levied  upon  the  property  of  the  defendant  in  an  attach- 
ment suit,  execute  an  undertaking  to  prevent  the  levy  of  an  attachment, 
and  the  property  that  had  been  previously  levied  upon  is  subsequently 
released  from  the  attachment:  Held,  in  an  action  against  the  sureties,  that 
their  promise  was  only  to  prevent  a  levy  of  the  writ  of  attachment,  and 
that  they  could  not  be  held  liable  for  the  release  of  the  property  after 
the  attachment  had  been  levied.     Laveaga  v.  Wise,  296. 

ATTORNEY. 

1.  KuLB  Eight — Argument  of  Counsel. — The  "argument"  mentioned  in 
rule  eight  of  the  supreme  court  refers  to  an  oral  argument  before  the 
court.  Agreeing  to  waive  argument,  and  taking  time  to  file  brief  on  the 
merits  of  case  is  the  same,  in  effect,  as  an  oral  argument.  State  v.  CaL 
M,  Co.,  203. 

Appearance  of  Attorneys  in  Tax  Suits.     (See  Attorney-general,  1.)  203. 

ATTORNEY-GENERAL. 

Tax  Suits — Control  of,  by  Attorney-General — ^Appearancb  of  other 
Attorneys. — The  attorney-general  has  the  entire  control  of  all  tax  suits 
in  the  supreme  court,  on  the  part  of  the  state.  Other  .attorneys  may 
appear  by  consent  of  the  attorney-general,  but  not  otherwise.  If  nothing 
to  the  contrary  is  shown,  the  court  will  always  presume  that  an  attorney 
appearing  for  the  state  in  such  suits  is  authorized  by  the  attorney-general 
to  act  in  the  case.     State  v.  CctL  M,  Co,,  203. 

BAILEE. 
IjIABility  of  Bailee.     (See  Trover,  4.)    46. 

BILLS  OF  EXCHANGE. 

Inland  Bills  of  Exchange  Not  an  Assignment  of  Funds. — An  order  in 
the  form  of  an  inland  bill  of  exchange  not  upon  any  particular  fund  is 
not,  before  acceptance,  an  assignment,  and  does  not  create  any  lien  in 
favor  of  the  holder  upon  funds  of  the  drawer  in  the  hands  of  the  drawee. 
Jones  V.  P.  W.  L.  &  F.  Co.,  359. 

BILLS  AND  NOTES. 

Consideration  of  Note  Given  by  Agent — ^When  Sufficient. — ^Where  an 
agent  receives  money  from  his  principal  and  loans  it  out  upon  mortgage 
taken  in  his  own  name,  and  afterwards,  for  the  purpose  of  securing  the 
principal  for  the  loan,  gives  his  own  note,  and  as  a  defense  to  this  note 
claims  that  it  was  given  without  consideration:  Held,  that  if  the  agent 
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had  absolutely  sold  and  assigned  the  mortgage  to  a  third  party  and  ap- 
propriated the  money  received  thereby,  to  his  own  use,  this  would  con- 
stitute a  sufficient  consideration  to  uphold  the  note  as  a  cause  of  action, 
to  the  extent  of  the  principal's  proportion  of  the  whole  value  of  the 
mortgaged  property.     Ustis  v.  Simpaon,  472. 

Befensb  to  Promissory  Note.     (See  Parol  Evidence,  1.)    421. 

BOND  OF  INDEMNITY. 

SuimczENCY  OF  Complaint.     (See  Pleadings,  3.)    341. 
Sureties.     (See  Practice  Act,  3.)    341. 

BOUNDARIES. 

Boundaries  of  Land— Water-oourses — ^Island.    (See  Water  Bights^  2, 3.) 
261. 

BURDEN  OF  PROOF. 

Possession  of  Land— Surveys,  when  Recorded.    (See  Surveys,  1.)    398. 

CASES  CITED  AS  AUTHORITY. 

Alcalde  v.  Morales,  3  Nev.  137,  in  Bishop  v.  Stewart,  35;  Jones  v.  Pacific 

WoodL.  &F.  Co.,  375. 
Alderson  v.  Gilmore,  13  Nev.  84,  in  Hanson  v.  Chiatovich,  396. 
Bingham  v.  Thompson,  4  Nev.  237,  in  Pierce  v.  Traver,  530-1. 
Bowker  v.  Goodwin,  7  Nev.  137,  in  Alderson  v.  Gilmore,  85. 
Boylan  v.  Huguet,  8  Nev.  358,  in  Ward  v.  Carson  River  W.  Co.,  62-3;  in 

Waters  v.  Stevenson,  167. 
Buckley  v.  Buckley,  12  Nev.  424,  in  Ward  v.  Carson  River  W.  Co.,  62-3; 

Waters  v.  Stevenson,  167. 
Caples  V.  Central  Pacific  R.  R.  Co.,  6  Nev.  271,  in  Terry  v.  Berry,  623. 
Clark  V.  Shannon,  1  Nev.  569,  in  Smith  v.  Steuart,  68-77. 
Corbett  v.  Job,  6  Nev.  202,  in  Alderson  v.  Gilmore,  85. 
Courtney  v.  Turner,  12  Nev.  350,  in  Rivers  v.  Burbank,  402-4. 
Crane,  Hastings  &  Co.  v.  Gloster,  13  Nev.  279,  in  Vesey  v.  Benton,  285-6. 
Dean  v.  Pritchard,  9  Nev.  232,  in  Hanson  v.  Chiatovich,  396. 
Estate  of  Walley,  11  Nev.  264,  in  Smith  v.  Shrieves,  316. 
Eureka  M.  Co  v.  Way,  11  Nev.  182,  in  Rivers  v.  Burbank,  409,  414. 
Ex  parte  Robinson,  12  Nev.  263,  in  Ex  parte  Cohn,  427. 
Gaudette  v.  Travis,  11  Nev.  149,  in  Solen  v.  V.  &  T.  R.  R  Co.,  136. 
Gillig  V.  Lake  Bigler  R.  Co.,  in  Martin  v.  District  Court,  89. 
Gilson  V.  Boston,  11  Nev.  414,  in  Martens  v.  Gilson,  492. 
Golden  Fleece  M.  Co.  v.  Cable  Consolidated  Co.  12  Nev.  312,  in  Gleeson  v. 

Martin  White  M.  Co.,  455,  460,  471. 
Goldman  v.  Ckrk,  1  Nev.  607,  in  Smith  v.  Stewart,  68-77. 
Gregory  v.  Frothingham,  1  Nev.  262,  in  Swan  v.  Smith,  260. 
Harper  v.  Mallory,  4  Nev.  447,  in  State  v.  Con.  Vir.  M.  Co.,  195. 
Harvey  v.  Sides  S.  M.  Co.,  1  Nev.  543,  in  Waters  v.  Stevenson,  173. 
Hawthorne  v.  Smith,  3  Nev.  185,  in  Smith  v.  Stewart,  70. 
Howard  v.  Richards,  2  Nev.  133,  in  Williams  v.  Rice,  235. 
Howe  V.  Coldren,  4  Nev.  171,  in  State  v.  Con.  Vir.  M.  Co.  195. 
Humboldt  M.  &  M.  Co.  v.  Terry,  11  Nev.  237,  in  Terry  v.  Berry,  621. 
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Imperial  S.  M.  Co.  v.  Baretow,  5  Nev.  254,  in  Alderson  v.  Gilmore,  85;  Wil- 
liams V.  Kice,  242. 
Klein  v.  Allenbach,  6  Nev.  133,  in  Williams  v.  Rice,  235. 
Lee  V.  McLeod,  12  Nev.  280,  in  Gooch  v.  Sullivan,  79,  83. 
Lewis  V.  Wilcox,  6  Nev.  215,  in  Solen  v.  V.  &  T.  R.  R.  Co.,  135. 
Longabaugh  v.  V.  &  T.  R.  R,  Co..  9  Nev.  302;  in  Solen  v.  V.  &.  T.  R.  R.  Co., 

135;  State  v.  Con.  Vir.  M.  Co.,  195. 
McCansland  v.  Lamb,  7  Nev.  238,  in  Williams  v.  Rice,  235. 
McCoy  V.  Bateman,  8  Nev.  127,  in  Solen  v.  V.  &  T.  R.  R.  Co.,  136. 
McFarland  v.  Culbertson,  2  Nev.  282,  in  Rivers  v.  Burbank,  214. 
Ormsby  Co.  v.  State,  6  Nev.  286,  in  Smith  v.  Shrieves,  316. 
Paul  v.  Armstrong,  1  Nev.  96,  in  Martins  v.  District  Court,  90. 
People  V.  Bonds,  1  Nev.  36,  in  State  v.  Tickel,  511. 
Perkins  v.  Barnes,  3  Nev.  657,  in  Ward  v.  Carson  River  W.  Co.,  62. 
Phillpotts  V.  Blasdel,  8  Nev.  76,  in  Solen  v.  V.  &.  T.  R.  R.  Co.,  136. 
Rogers  v.  Cooney,  7  Nev.  217,  in  Rivers  v.  Burbank,  404. 
Sharon  v.  Minnock,  6  Nev.  383,  in  Cooch  v.  Sullivan,  81. 
Scott  v.  Haynes,  4  Nev.  428,  in  Thomas  v.  Sullivan,  249. 
Staininger  v.  Andrews,  4  Nev.  66,  in  Rivers  v.  Burbank,  406,  412. 
State  v.  Ah  Mook,  12  Nev.  369,  in  State  v.  Rover,  20-1. 
State  V.  Ah  Tong,  7  Nev.  152,  in  State  v.  Tickel,  511. 
State  V.  Bums,  8  Nev.  251,  in  State  v.  Rover,  20. 
State  V.  California  M.  Co.,  13  Nev.  203,  in  State  v.  Con.  Vir.  M.  Co.  228. 
Matter  of  Rourke,  266. 
State  V.  Con.  Vir.  M.  Co.,  296. 
State  V.  Central  Pacific  R.  R,  Co.,  10  Nev.  49,  in  Solen  v.  V.  &  T.  R.  R.  Co., 

135. 
State  v.  Central  Pacific  R.  R.  Co.,  7  Nev.  103,  in  Feiguson  v.  V.  &  T.  R.  R. 

Co.,  191. 
State  V.  Chapman,  6  Nev.  329,  in  State  v.  Hamilton,  392. 
State  V.  Eureka  Con.  M.  Co.,  8  Nev.  29,  in  State  v.  CaL  M.  Co.,  216;  State 

V.  Northern  Belle  M.  k  M.  Co.,  250. 
State  V.  Ferguson,  9  Nev.  118,  in  State  v.  Rover,  24;  State  v.  Hamilton,  387. 
State  V.  Forshay,  8  Nev.  137,  in  State  v.  Rover,  20. 
State  V.  Glovery,  10  Nev.  34,  in  Schafer  v.  Gilmer,  340. 
State  V.  Harkins,  7  Nev.  381,.in  State  v.  Tickel,  511. 
State  V.  Hufl;  11  Nev.  17,  in  State  v.  Rover,  20. 
State  v.  Larkin,  11  Nev.  314,  in  State  v.  Rover,  20. 
State  V.  Logan,  1  Nev.  516,  in  State  v.  Hamilton,  389. 
State  V.  Manhattan  S.  M.  Co.,  4  Nev.  318,  in  More  v.  Lott,  386b 
State  V.  Millain,  3  Nev.  409,  in  State  v.  Hamilton,  389. 
State  V.  Mills,  12  Nev.  401,  in  State  v.  Rover,  20-1. 
State  v.  Nelson,  11  Nev.  340,  in  State  v.  Rover,  24. 
State  V.  O'Connor,  11  Nev.  416,  in  State  v.  Rover,  24;  State  ▼.  Hamilton, 

387,  394;  State  v.  Tickel,  514 
State  V.  Rigg,  10  Nev.  289,  in  State  v.  Hamilton,  389. 
State  V.  Rover,  11  Nev.  343,  in  State  v.  Rover,  20-1. 
State  v.  Yellow  Jacket  S.  M.  Co.,  6  Nev.  415,  in  Solen  v.  V.  &  T.  R.  R.  Co., 

135. 
Thomas  v.  Sullivan,  13  Nev.  242,  in  Greenwell  v.  Nash,  288. 
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Thome  v.  Sweeney,  12  Nev.  254,  in  Rivers  v.  Burbank,  402-4. 
Tinkum  v.  0*Neale,  5  Nev.  93,  in  Stevenson  v.  Mann,  274. 
V.  &  T.  R.  Co.  v.  Henry,  8  Nev.  166,  in  V.  &  T.  R.  R.  Co.  v  Lynch,  102. 
Ward  v.  Carson  River  W.  Co.,  13  Nev.  44,  in  Waters  v.  Stevenson,  168. 
Warren  v.  Quill,  9  Nev.  264,  in  More  v.  Lott,  380. 

Whitman  G.  &  S.  M.  Co.  v.  Tritle,  4  Nev.  499,  in  Ward  v.  Carson  River W. 
Co.,  62,  63. 

CASES  COMMENTED  UPON,  CRITICISED  OR  REFERRED  TO. 

Barnes  v.  Sabron,  10  Nev.  240,  in  Shoemaker  v.  Hatch,  267. 

Bowers  v.  Beck,  2  Nev.  139,  in  Laveaga  v.  Wise,  301. 

Courchaine  v.  Bullion  M.  Co.,  4  Nev.  174,  in  Shoemaker  v.  Hatch,  267. 

Heydenfeldt  v.  Daney  G.  &  S.  M.  Co.,  11  Nev.  290,  in  Shoemaker  v.  Hatch, 

267. 
Layton  v.  Farrell,  11  Nev.  455,  in  Shoemaker  v.  Hatch,  267. 
Kidd  V.  Four-Twenty  M.  Co.,  3  Nev.  385,  in  Martin  v.  District  Court,  90. 

CERTIFICATE. 

CKRTincATE  OP  Tax  Sale— When  Signature  of  Officer  Must  be  Proven. 
(See  Taxes,  1.)    45. 

Form  of  Acknowledgment.     (See  Acknowledgment,  1,  2,  3.)    351. 

CERTIORARI. 

1.  Certiorari — When  Issued. — ^The  writ  of  certiorari  can  only  be  issued 

where  the  inferior  tribunal,  in  the  exercise  of  judicial  functions,  has  ex- 
ceeded its  jurisdiction.     Matter  of  Rourket  253. 

2.  Idem — Justice  of  the  Peace — Issuance  of  Execution  a  Ministerial 

Act. — A  justice  of  the  peace,  in  issuing  an  execution  upon  a  judgment, 
acts  ministerially,  and  such  act,  however  erroneous,  cannot  be  reviewed 
upon  certiorari.     Id, 

CIVIL  PRACTICE  ACT. 

See  Practice  Act. 

CLAIMS. 
Claims  Against  Municipal  Corporations.     (See  Constitution,  2.)    439. 

CLERK. 
Clerk's  Fees  in  Criminal  Cases.     (See  Criminal  Law,  2.)    17. 

COMPENSATION. 
Condemnation  of  Land.     (See  Railroads,  1.)    92. 
Damages  fob  Extracting  Ore  from  Mines.    (See  Mining  Claims,  3.1  157. 

COMPILED  LAWa 
See  Statutes,  **  Compiled  Laws  Cited." 

COMPLAINT. 
Pleadings  in  Justice's  Court.    (See  Justice  of  the  Peace,  1.)    85. 
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Action  fob  Damages.     (See  Bailroads,  9,  10.)    184. 

When  Suit  for  Taxes  and  Penalties  may  be  Severed.     (See  Taxes,  6.) 
286. 

Complaint  on  Indemnity  Bond.     (See  Pleadings,  3.)    341. 

Parties  having  no  Joint  Interest  as  Plaintiffs.     (See  Pleadings,  4.) 
356. 

Waiver  of  Objections  to  Form  of  Complaint.     (See  Pleadings,  7.)    492. 

CONGRESS. 

Location  of  Mining  Claims  under  Acts  of  Congress.    (See  Mining 
Claims,  4-10.)    44a 

CONSIDERATION. 

Consideration  of  a  Note  given  by  Agent  to  Principal — ^When  Suffi- 
cient.    (See  Bills  and  Notes,  1.)    472. 

CONSTITUTION. 

1.  Tax   on   Foreign   Insurance   Companies — Constitutional. — ^In  con- 

struing the  provisions  of  the  act  to  regulate  and  tax  foreign  insurance 
companies  (2  Comp.  Laws,  3947):  HeJdf  that  the  imposition  of  the 
percentage  on  premiums  is  a  tax  upon  the  business  of  the  insurance 
companies,  and  is  not  repugnant  to  the  provisions  of  article  10  of  the 
state  constitution.  [Ex  parte  Eobinson,  12  Nev.  263,  affirmed;  Ex  parte 
Cohn,  424.) 

2.  Legislature  Cannot  Exercise  Judicial  Powers — Claims  Against 

Municipal  Corporations. — ^In  construing  the  provisions  of  the  act  pro- 
viding for  the  payment  of  outstanding  indebtedness  of  Virginia  City 
(Stat.  1844,  5,  325):  Heldy  that  said  act,  in  so  far  as  it  undertakes  to 
definitely  fix  the  amount  due  to  the  persons  therein  named,  is  an  attempt 
upon  the  part  of  the  legislature  to  exercise  judicial  powers,  and  is  repug- 
nant to  section  1  of  article  III  of  the  state  constitution.  Sta^  ex  reL 
Arich  V.  Hampton,  439. 

Bemarks  of  Court  in  the  Presence  of  the  Jury.     (See  Criminal  Law, 

15.)    502. 

Provisions  Cited. 

Art.  IV.  Sec.    30.  Homestead,  327. 

V.  '*      21.  Board  of  State  Prison  Commissioners,  420. 

VI.  "    4-6.  Jurisdiction  on  Appeal,  105. 

**     X  Taxation,  426-7. 

CONTRACTS. 

1.  Sale  of  Personal  Property — ^Verbal  Contract  by  Vendee  to  Pat 
Debts  of  the  Vendor — Conditions  of  Sale. — One  McAvoy,  having 
the  possession  of  certain  personal  property,  and  being  indebted  to  B.  & 
C.  in  the  sum  of  six  hundred  dollars  and  to  S.  in  the  sum  of  four  hun- 
•  dred  dollars,  agreed  to  let  S.  have  the  property  and  to  give  him  a  clear 
title  thereto  if  he  would  pay  the  debt  due  B.  &  C,  sell  the  property  and 
from  the  proceeds  take  out  the  debt  of  B.  &  C. ,  his  own  debt,  and  pay 
the  balance  to  McAvoy.     S.  agreed  to  this  contract,  provided  no  other 
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person  had  any  claim  on  the  property  conveyed.  S.  took  possession  of 
the  property,  and  the  next  day  was  notified  that  McAvoy's  title  as  to  a 
portion  of  the  property  was  not  complete;  that  he  had  the  privilege  of 
making  his  title  perfect  by  paying  one  Goldstone  the  sum  of  three  hun- 
dred and  seventy  dollars.  Whereupon  he  either  made  an  effort  to 
rescind  the  contract  by  informing  K  &  C.  that  he  would  not  pay  Mc- 
Avoy's  indebtedness  to  them,  or  elected  to  consider  the  contract  rescinded 
by  the  terms  thereof;  but  retained  possession  of  all  the  property,  after 
full  knowledge  of  Goldstone's  claim,  and  under  a  new  arrangement,  in 
which  B.  &  0.  did  not  participate,  he  paid  to  Goldstone  the  amount  due 
him,  and  took  a  bill  of  sale  for  the  property  from  both  McAvoy  and 
Goldstone:  Held,  that  S.  could  not,  upon  this  state  of  facts,  avoid  the 
payment  of  the  debt  of  six  hundred  dollars  to  B.  &  0.  Bishop  v.  Stew- 
art, 25. 
2.  GoNTBACT — ^How  RESCINDED. — ^A  party  cannot  rescind  a  contract  and  at 
the  same  time  retain  possession  of  the  consideration,  in  whole  or  in  part, 
which  he  has  received  under  it.  He  must  rescind  in  toto,  or  not  at  alL    Id, 

3.    GONTRACT  FOB  THE  SaLE  OF  OkE    GoNSTBUED — ASSATS    TO    BE  SAMPLED 

WHEK. — ^In  a  contract  for  the  sale  of  ore  at  prices  regulated  by  the  assay 
value  per  ton,  and  the  ores  delivered  to  be  paid  for  monthly:  Held,  that 
the  assays  of  the  ore  were  to  be  averaged  at  the  end  of  each  month,  and 
not  taken  in  separate  lots  and  quantities  as  delivered.  Kennedy  v. 
Schioartz,  229. 

4.  Idem— NoN-coBiPLiANCB  of  Tebms  of  a  Gontbact — Amount  to  be  Re- 
COVEBED. — ^The  plaintiff  agreed  to  deliver  to  defendant  one  thousand 
tons  of  ore  within  three  months.  The  defendant,  on  his  part,  agreed  to 
pay  for  each  one  hundred  tons,  as  soon  as  delivered,  one  thousand  dol- 
lars. In  an  action  brought  to  recover  the  value  of  the  ores  delivered  to 
the  defendant:  Held,  that  if  the  defendant  had  failed  to  comply  with 
the  provisions  of  the  contract,  the  plaintiff  would  be  entitled  to  recover 
the  full  contract  price  of  all  ores  delivered;  but  if  the  plaintifiGs  had 
failed  or  refused  to  comply  with  its  terms,  they  could  only  recover  for 
each  and  every  one  hundred  tons  of  ore  indivisible,  and  would  be  liable 
for  damages,  if  any  were  sustained  by  reason  of  their  non-compliance 
with  the  terms  of  the  contract.     Id. 

6.  Gontbact  fob  Gutting  Wood — Assignment  by  Sub-Gontractobs.— 
One  Johnson  had  a  contract  with  the  P.  W.  L.  &  F.  Go.,  for  cutting 
wood.  Smith  (plaintiff)  and  one  Russell  were  sub-contractors  under  him. 
Johnson  assigned  the  contract  to  the  defendant,  who  agreed  to  pay  the 
sub-contractors;  they  assenting  to  the  arrangement  released  Johnson  and 
accepted  Mayberry  in  his  place;  subsequently  Russell  assigned  his  rights 
under  the  contract  to  plaintiff:  Held,  that  the  court  did  not  err  in  over- 
ruling a  demurrer  to  the  complaint,  on  the  ground  that  it  did  not  aver 
that  the  assignment  from  Russell  was  made  with  defendant's  assent 
Smith  V.  Mayberry,  427. 

6.  KLnowledoe  of  Sub-Contbactob  as  to  Tebms  of  Pbincipal  Gontbact 
Immatebial. — ^If  a  sub-contractor  has  knowledge  of  the  terms  of  tbe 
principal  contract,  that  fact  does  not  tend  to  prove  that  he  contracted 
upon  the  same  terms.     Id. 

When  Title  to  Pbopebty  is  not  Affected  by  the  Declabations  of  ah 
Assignee  to  a  Gontbact.    (See  Declarations,  1.)    46. 
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CONTRIBUTORY  NEGLIGENCE. 

See  Railroads,  3.     106. 

iNJXTitiES  Caused  bt  the  Breaking  of  a  Ditch.  (See  Water  Rights,  7.) 
431. 

CONVERSION. 

When  Conversion  Takes  Place.     (See  Trover,  3,  4. )    45. 

CORPORATION. 

.1.  Stockholders  can  Bring  Suit  for  Damages  against  Corporation. — 
Where  damages  are  claimed  on  account  of  mismanagement  by  the  cor- 
poration against  which  the  plaintiffs  as  officers  and  stockholders  con- 
stantly protested:  Held,  that  plaintiffs,  as  stockholders,  could  maintain 
the  action.     Burbank  v.  West  Walker  R,  D.  Co,,  439. 

Injuries  Caused  by  the  Breaking  of  a  Ditch — Contributory  Negli- 
gence.    (See  Water  Rights,  7. )    431. 

CLADiS  AGAINST  MuNiciFAL  CORPORATIONS.     (See  Constitution,  2.)    439. 

Authoritt  of  President.     (See  Pleadings,  6.)    486. 

COSTS. 

1.  Costs  against  Garnishee  not  a  "Tax,  Impost  or  Fine." — ^An  order 
of  a  justice's  court  imposing  costs  against  a  garnishee  that  had  refused  to 
make  a  statement,  is  not  a  *'tax,  impost,  assessment,  or  municipal  fine," 
within  the  meaning  of  those  words  as  used  in  section  4,  article  vi,  of  the 
state  constitution.      Weame  v.  Haynes,  103. 

Actions  for  Diversion  of  Water.     (See  Water  Rights,  1.)    251. 

Injunction — ^Nominal  Damages.     (See  Injunction,  2.)    415. 

Judgment  for  Costs  in  Criminal  Action  must  State  the  Amount. 
(See  Criminal  Law,  12.)    429. 

COUNSEL. 
See  Attorney. 

COUNTER-CLAIM. 

1.  Counter-claim. — A  demand  of   one  of  several  defendants  cannot  be 

pleaded  as  a  counter-claim  to  a  demand  upon  which  they  are  jointly  lia- 
ble, unless  there  is  an  agreement  that  it  shall  so  operate.  Davis  v.  NotC' 
ware,  421. 

2.  Idem — ^Agreement  Construed. — ^The  a^j^ement  relied  upon  to  establish 

a  counter-claim,  provided  that  any  sum  found  to  be  due  from  Davis  & 
Freeman  to  W.  F.  Davis  (defendant)  should  remain  in  the  hands  of  D.  & 
F.  until  the  note  sued  on  has  been  paid,  and  until  all  claims  against  D. 
&  F.  for  certain  indebtedness  are  paid:  HeM,  that  by  the  terms  of  said 
contract  the  indebtedness  therein  mentioned  was  not  to  be  credited  upon 
the  note.    Id, 

COURTS. 

Orders  MADE  ON  Sunday.     (See  Sunday,  1.)    18. 

Findings  of  Court — ^When  no  part  of  the  Record.  (See  Findings,  1.)  84, 
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Pleadings  in  Justices'  Court.     (See  Justice  of  the  Peace,  1. )    85. 
When  Objections  MUST  BE  MADE.     (See  Objections,  2.)    195. 
KuLES  OF  CouBT — Aboument  07  COUNSEL.     (See  Attomey,  1.)    203. 

CRIMINAL  LAW. 

1.  Record  in  Criminal  Case. — The  record  in  a  criminal  case  consists  only  of 

such  matter  as  is  required  by  sections  450  and  480  of  the  criminal  prac- 
tice act.     (1  Comp.  Laws,  2075,  2105).     State  v.  Rover,  17. 

2.  Idem — Clerk's  Fees. — A  clerk,  in  preparing  a  transcript  on  appeal,  is 

only  entitled  to  receive  pay  for  copying  such  papers,  documents  and 
statements  as  are  provided  for  by  said  sections.     Id, 

3.  Power  of  Court  to  Grant  a  New  Trial. — The  supreme  court  has  the 

power  to  grant  a  new  trial  in  a  criminal  case,  although  not  asked  for  by 
the  defendant.     [State  v.  Hover,  10  Nev.  388,  affirmed.)    Id. 

4.  Statf.mf.nt  of  Defendant  on  Preliminary  Examination — ^How  Taken 

AND  WHEN  Admissible  in  Evidence. — The  committing  magistrates  may 
select  clerks  to  write  out  the  testimony  taken  on  preliminary  examina- 
tion; and  when  the  provisions  of  the  law  for  taking  such  testimony  have 
been  complied  with,  the  statement  then  made  by  defendant  is  admissible 
in  evidence  against  him  upon  the  trial  of  the  case.  Id. 
6.  Prosecuting  Witness — When  Allowed  to  give  his  Reasons  for  Filing 
A  Complaint  Against  the  Defendant. — ^When  the  defendant,  on  his 
preliminary  examination,  makes  a  statement  accusing  the  prosecuting 
witness  of  the  commission  of  the  crime  for  which  the  defendant  is  after- 
wards indicted:  Held,  that  the  prosecuting  witness  may,  upon  the  trial, 
give  in  evidence  the  declarations  of  third  persons  made  to  him  prior  to 
the  filing  of  the  complaint,  for  the  purpose  of  explaining  his  conduct  to 
the  jury.     (By  Hawley,  C.  J. )    Id. 

6.  Refusal  of  an  Instruction  Already  Given  in  Substance  by  the  Court 

IS  NOT  Error.     (State  y.  O^ Connor,  11  Nev.  416,  affirmed.)    Id. 

7.  Instruction  on  Circumstantial  Evidence — Meaning  of  Words  "Abso- 

lutely Incompatible." — The  court  refused  to  give  the  following  instruc- 
tion: "In  order  to  justify  the  inference  of  legal  guilt  from  circumstantial 
evidence,  the  existence  of  the  inculpatory  facts  must  be  absolutely 
incompatible  with  the  innocence  of  the  accused,  and  incapable  of  ex- 
planation upon  any  other  reasonable  hypothesis  than  that  of  his  guilt:'* 
Held,  that  the  words  "absolutely  incompatible,"  as  contained  in  the 
instruction,  imply  that  the  proof  of  defendant's  guilt  must  be  established 
beyond  the  possibility  of  a  doubt,  and  for  that  reason  the  court  did  not 
err  in  refusing  the  instruction.     Id. 

8.  Reasonable  Doubt — Instructions. — The  court  refused  the  following  in- 

struction asked  by  the  defendant:  "The  jury  is  instructed  that  unless 
they  are  satisfied  beyond  a  reasonable  doubt  that  the  defendants  are 
guilty;  that  is  to  say,  if  you  entertain  a  reasonable  doubt  upon  any  ma- 
terial point  in  the  testimony  essential  to  a  conviction,  you  must  give  the 
defendants  the  benefit  of  the  doubt,  and  acquit  them:"  Held,  that  the 
instruction  was  correct,  and  ought  to  have  been  given.  Upon  rehearing: 
HeJd^  that  the  same  principles  having  in  substance  been  given  in  other 
instructions  asked  by  the  defendants,  the  refusal  of  the  instruction  was 
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not  error.  {State  v.  O* Connor,  11  Nev.  425,  affirmed.)  State  v.  Jlam^ 
ilton,  3S6. 

9.  Instruction — Crime  Committed  in  one  County  when  one  or  De- 

fendants IS  IN  Another  County. — The  court  refused  to  give  the 
following  instruction  asked  by  defendant  Laurie:  "The  jury  is  instructed 
that  if  they  believe  that  an  attempt  was  made  to  rob,  as  alleged  in  the 
indictment,  and  that  at  the  time  such  attempt  was  made,  the  defendant, 
Laurie,  was  in  Eureka  county,  Nevada,  then  they  cannot  convict  him': 
Held,  in  the  absence  of  any  evidence  showing  the  facts  not  to  be  error. 
Id, 

10.  Idem  —  Principal  or  Accessory  Before  the  Fact. — Admitting  the 
facts  to  be,  as  claimed  by  Laurie,  that  a  plan  was  arranged  between 
Laurie  and  others  to  rob  the  treasure  of  Wells,  Fargo  &  Co.,  on  the  road 
between  Eureka  and  some  point  in  Nye  county;  that  Laurie  was  to 
ascertain  when  the  treasure  left  Eureka,  and  signal  his  confederates  by 
building  a  fire  on  the  top  of  a  mountain  in  Eureka  county,  which  could 
be  seen  by  them  in  Nye  county,  thirty  or  forty  miles  distant;  that  the 
signals  were  given  by  him,  and  his  confederates  attacked  the  stage  and 
attempted  to  rob  the  treasure:  Held,  that  Laurie  would  be  not  only  an 
accessory  before  the  fact,  but  a  principal,  at  least  in  the  second  degree. 
Id. 

11.  Idem. — Where  several  confederated  act  in  pursuance  of  a  common  plan, 
in  the  commission  of  an  offense,  all  are  held  to  be  present  where  the 
offense  is  committed,  and  all  are  principals.     Id. 

12.  Criminal  Action— Judgment  for  Costs — When  Nugatory. — Relators 
were  found  guilty  of  assault  and  battery,  fined  in  the  sum  of  one  hun- 
dred dollars  each  ''and  the  costs  of  this  action:''  Held,  that  this  was 
only  a  judgment  for  the  amount  of  the  fine;  that  the  judgment  relating 
to  costs,  the  amount  not  being  stated,  was  surplusage  and  nugatory. 
State  ex  rel.  Burhank  v.  Jameson,  429. 

13.  Criminal  Law — Depositions  on  Preliminary  Examination— Impeach- 
ment  of  Witness  at  Trial. — When  the  deposition  of  a  witness  has 
been  taken  on  preliminary  examination,  and  the  witness  is  present  at 
the  trial:  Hthl,  that  the  deposition  may  be  used  for  th%  purpose  of  im- 
peaching the  testimony  of  the  witness.     State  v.  Ticket,  502. 

14.  Idem  —  Court  cannot  instruct  Jury  as  to  facts. — The  question 
whether  a  witness  is  unworthy  of  belief  is  to  be  decided  by  the  jury 
upon  the  evidence,  without  comment  or  instructions  by  the  court  upon 
questions  of  fact.     Id. 

15.  Idem — Remarks  of  the  Court. — During  the  trial  the  court  asked  a 
witness,  "Don't  you  ever  make  mistakes  in  taking  down  testimony  in  a 
justice's  court?"  and  after  the  reply:  **It  may  be  possible,  your  honor, 
but  we  try  not  to,"  made  the  remark,  in  the  presence  of  the  jury: 
"Well,  if  you  don't  you  are  the  first  justice  of  the  peace  I  ever  heard 
of  who  does  not  make  a  mistake  occasionally:"  Held,  that  the  remarks 
were  in  substance  and  effect  an  instruction  to  the  j  iiry  upon  questions  of 
fact,  and  were  in  violation  of  defeudant's  constitutional  rights.     Id. 

16.  Instruction — Real  or  Apparent  Facts. — An  instruction  to  the  jury 
that,  in  considering  whether  or  not  the  defendant  was  guilty,  it  was 
their  duty  to  carefully  scrutinize  all  the  testimony  in  the  case,  and  not 
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to  be  misled  by  apparent,  bat  not  real,  facts,  is  not  calcnlated  to  mislead 
the  juiy.  Id,  603. 
17.  Idem— Malice— Assault  with  intent  to  Kill. — An  instniction  which 
is  so  worded  as  to  convey  the  idea  that  "malice  or  deliberate  purpose  on 
the  part  of  the  defendant "  is  a  necessary  element  of  the  crime  of  assanlt 
with  intent  to  kill:  Held,  erroneous.     Id, 

JXTDOMENT  OF  CONVICTION  REOtTLAB  ON  ITS  FaCE  IS  NOT  BeVIEWABLE  UPON 

Habeas  Corpus.     (See  Habeas  Corpus,  2.)    302. 

Testimont  op  Grand  Jurors  will  not  be  Kbcetved  to  Impeach  Their 
Acts.     (See  Grand  Jury,  1. )    386. 

Motion  to  set  Aside  Indictment  Must  be  Made  Before  Demurrer  or 
Plea.     (See  Indictment,  1.)    386. 

Depositions  of  Witnesses  to  be  Indorsed  on  Indictment.  (See  Indict- 
ment, 1.)    386. 

CRIMINAL  PRACTICE  ACT. 

Section    91.  Accessory  before  the  Fact,  390-2. 

Sections  152-8.  Preliminary  Examination,  21. 

Section  229.  -Kames  of  Witnesses  to  be  Indorsed  upon  Indictment,  388. 

Section  252.  Accessory  before  the  Fact,  391. 

Sections  274-9.  Motion  to  set  Aside  Indictment,  388. 

Section  450-  Record  in  Criminal  Case,  20. 

Section  480.  Record  in  Criminal  Case,  20. 

(See  Statutes— "Compiled  Laws  Cited.") 

CROSS-EXAMINATION. 
CREDiBiLnT  OF  WITNESS.     (See  Witness,  1.)    500. 

CUSTOM. 

1.  Custom  as  to  Possessory  Title  not  Admissible. — Instructions  infonn- 
ing  the  jury  that  they  might  consider  any  well  known  or  recognized  cus- 
toms among  the  farmers,  as  to  the  manner  of  claiming  and  holding  land 
by  possessoiy  title:  Udd,  inadmissible.     HiveraY.  Burbank,  399. 

DAMAGES. 

1.  Damages,  when  not  Excessive. — The  plaintiff  claimed  that,  by  the  up- 
setting of  defendant's  stage-coach,  he  was  so  badly  injured  as  to  prodace 
pneumonia,  and  that  the  disease  of  his  lungs  arising  from  such  injuries, 
had  become  incurable.  Upon  this  question  there  was  a  direct  conflict  of 
evidence:  Held,  that  if  the  jury  believed  the  testimony  offered  upon  the 
part  of  plaintiff  to  be  true,  a  verdict  in  his  favor  of  five  thousand  dollarB 
was  not  excessive.     Sehafer  v.  Oilmer,  330. 

Measure  of  Damages.     (See  Trover,  5.)    45. 

Damages  against  Railroad  Company  for  Personal  Injuries.  (See  Bui- 
roads,  2.)     106. 

Damages,  when  not  Excessive.    (See  Railroads,  7.)    107. 

Rule  of  Damages  against  Railroad  Company.    (See  Railroads,  8.)    107. 

Damages  for  Extracting  Ore  from  Mines.  (See  Mining  Claims,  1,  3.) 
157. 
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Damages  por  Bight  of  Way  in  CoNSTRUCtiNG  Water  Ditch.    (SeeWa- 
terDitcb,  4.)    261. 

When  Injunction  Should  not  be  Issued.     (See  Injunction,  1.)    398. 

Injunction — Nominal  Damages.     (See  Injunction,  2.)    415. 

Stockholders  can  Bring  Suit  for  Damages  against  Corporation.    (See 
Corporation,  1.)    431. 

DECLARATIONS. 

1.  Title  to  Property— When  not  Affected  by  Declarations  of  the  As- 
signee OF  A  Contract. — ^Where  the  terms  of  a  contract  for  cutting  wood 
required  the  parties  of  the  first  part  to  advance  certain  supplies,  and  such 
moneys  as  they  deemed  "necessary  to  conduct  the  business  to  the  best 
interests  of  both  parties,"  and  the  contract  was  assigned  by  the  parties  of 
the  first  part  to  S.  &  Co.,  who  refused  to  make  any  further  advances,  and 
said  to  the  parties  of  the  second  part:  **  The  wood  is  your  wood  to-day; 
it  ain't  my  wood;  it  is  your  wood,  and  I  can't  go  any  further.  I  want 
you  to  keep  the  wood,  and  I  will  buy  it  from  you  when  it  is  put  into  Wolf 
Creek:"  Hddf  that  such  declarations  did  not  vest  the  title  to  the  wood 
in  controversy  in  the  parties  of  the  second  part.  Ward  v.  Carson  Ewer 
Wood  Co,,  44. 

%  Idem — ^Estoppel. — Held,  that  the  phuntiff  was  not  estopped  by  such  dec- 
larations from  asserting  his  title  to  the  property.     Id, 

Titlb  to  Property— Declarations  of  Owner.    (See  Title,  1)    395. 

DEED. 

1.  Deed  from  Town-site  Trustee — Sufficiency  of. — ^The  facts  authorizing 

the  grantees  to  receive  a  deed  from  the  trustee  need  not  be  recited  in 
the  deed.  A  bargain  and  sale-deed  in  the  usual  form,  reciting  a  consid- 
eration of  one  dollar  is  sufficient  to  convey  the  title  to  the  land,  and  is 
prima  fade  evidence  that  it  was  delivered  to  the  party  intended  to  re- 
ceive it.     Terry  v.  Berry^  614. 

2.  Deed — Parol  Evidence  Admissible  to  Explain. — ^It  is  admissible  to 

prove  by  parol  that  land  sold  under  execution  was*  situated  in  township 
thirty-rax  instead  of  township  thirty,  as  descriT>ed  in  the  sheriff's  deed. 
Id,  615. 

3.  Idem — ^References  and  Monuments. — ^The  references  and  monuments 

contained  in  the  deed,  in  the  event  of  any  discrepancy  or  mistake,  control 
the  other  parts  of  the  description.     Id, 

4.  Idem — ^When  Declared  a  Mortgage  Value  of  Property. — The  mere 

fact  that  property  was  conveyed  for  less  than  its  real  value  is  not,  of  it- 
self, sufficient  to  authorize  the  court  to  declare  a  deed  absolute  upon  its 
face  to  be  a  mortgage.     Pierce  v.  Traver,  526. 

5. .  Idem — Testimony  Must  be  Clear. — The  proof  necessary  to  show  a  deed 
absolute,  upon  its  face,  to  be  a  mortgage,  must  be  clear,  convincing  and 
satisfactory.  Testimony  reviewed  and  held  insufficient  to  sustain  the 
judgment.     Id, 

Actual  Possession — Deed  to  Entire  Tract.    (See  Possession,  2.)    399. 

DEFAULT. 
1.  Default — Excusable  Negligence. — Two  suits  were  brought  against  the 
Vol.  XnL— 35. 
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Consolidated  Virginia  Mining  Company,  and  two  against  the  California 
Mining  Company,  for  delinquencies  and  penalties  for  the  non-payment  of 
taxes.  The  complaint  and  summons  in  each  case  were  served  upon  J.  G. 
Fair,  the  managing  agent  of  each  corporation.  He  delivered  the  same  to 
the  regularly  retained  attorney  for  both  corporations,  with  the  request 
that  the  papers  should  be  properly  attended  to.  The  attorney  appeared 
and  filed  a  demurrer  in  one  of  the  suits  against  the  Consolidated  Virginia 
Mining  Company,  and  also  in  one  of  the  suits  against  the  California 
Mining  Company.  Defaults  were  regularly  entered  in  each  of  the  other 
suits.  The  attorney  of  the  corporation  makes  an  affidavit  that  he  had 
never  known  or  heard  of  but  one  suit  against  each  corporation,  and  had 
no  recollection  of  but  one  complaint  and  summons  having  been  left  with 
him;  that  while  unable  to  state  positively  that  but  one  complaint  and 
summons  was  left,  he  avers  unqualifiedly  that  if  more  than  one  was  left 
he  did  not  apprehend  it  at  the  time;  and  that  if  he  had  known  that  more 
than  one  was  left  he  would  have  appeared  and  filed  a  demurrer  in  each 
suit,  as  the  questions  to  be  litigated  were  the  same  in  each  action:  Held, 
that  the  failure  of  the  attorney  to  appear  in  both  actions  was  an  honest 
mistake,  without  fraud  or  negligence  on  the  part  of  the  corporations, 
their  superintendent,  or  attorney,  and  that  the  facts  stated  in  the  affi- 
davits, presented  on  motion  to  set  aside  the  defaults,  made  out  a  case  of 
excusable  neglect.  State  v.  C.  V,  <k  C,  M,  Co,,  195. 
2.  Idem — ^Affidavit  of  Merits. — The  attorney  for  defendants,  in  his  affi- 
davit, avers  that  he  is  familiar  with  all  the  facts  upon  which  a  recovery 
is  sought  in  said  actions;  that  he  believes,  and  has  so  stated  to  defend- 
ants, that  the  defendants  have  a  good  and  meritorious  defense  to  each  of 
said  actions;  that  the  subject-matter  of  said  actions  is  res  adjudiaxta,  etc : 

Hdd,  sufficient. 

See  JuDOiiENT  BY  Befault. 

DEMAND. 

1.  Demand — Wbxs  not  Necessary. — ^When  property  is  taken  by  a  party 
without  the  owner's  knowledge  or  consent,  or  levied  upon  and  sold  under 
an  execution  against  another  party,  no  demand  is  necessary  to  enable 
plaintiff  to  maintain  an  action  for  its  recovery.  Hanson  v.  ChiaUmch, 
395. 

When  Demand  ib  not  Necessary.    (See  Trover,  1.)    44. 

DEMUKBER. 

Withdrawal  of  Penalties  in  Tax  Suit  not  a  Dismissal  of  the  AcnoN. 
(See  Taxes,  7.)    286. 

Motion  to  Set  aside  Indictment  must  be  made  before  Demurrer  or 
Plea.     (See  Indictment,  2.)    386. 

DEPOSITIONS. 

Depositions  of  Witnesses  used  before  Grand  Jury  must  be  Indobsb) 
ON  Indictment.     (See  Indictment,  1.)    386. 

Depositions  on  Preliminary  Examination — Impeachment  of  Wsrstaa. 
(See  Criminal  Law,  13.)    502. 
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DILIGENCR 
Waitt  OF  DnjQENCE.     (See  Possession,  3.)    399. 

DISTRICT  ATTORNEY. 
Percentage  of  District  Attorney  in  Tax  Suits.     (See  Taxes.)    286 

ERROR.  * 

Error — ^Must  be  Prejudicial. — An  error  in  refusing  to  admit  testimony  is 
cured  by  the  admission  of  the  same  testimony  at  a  subsequent  stage  of 
the  trial     Richardson  v.  Hoole,  493. 

Error  'when  not  Prejudicial.    (See  Instructions,  1.)    25. 

estoppel! 

Estoppel — ^Must  be  Plead. — ^Where  a  defendant  relies  upon  the  defense  of 
estoppel,  he  must,  in  his  answer,  allege  the  facts  constituting  the  estop- 
pel.    Hanson  v.  Chiatovich,  395. 

Declarations  of  Assignee.     (See  Declarations,  2.)    45. 

Estoppel.     (See  Mining  Claims,  13. )    443. 

EVIDENCE. 

1.  New  Triai;— Conflict  of  Evidence. — ^An  order  of  the  district  court  re- 

fusing to  grant  a  new  trial  will  not  be  reversed  by  the  appellate  court, 
upon  the  ground  that  the  verdict  is.  not  sustained  by  the  evidence  when 
there  is  a  substantial  conflict  in  the  testimony.  Smith  v.  Mayherryt  427; 
SoUn  V.  r.  <fc  T.  R,  R.  Co,,  107;  Duquette  v.  Ouilmette,  499. 

2.  Conflict  of  Evidence. — Testimony  reviewed  and  held  sufficient  to  sus- 

tain the  verdict.     Richardson  v.  Hoole,  493. 

3.  Immaterial  Testimony— When  Admissible. — ^Where  the  defendant  was 

permitted  to  show  that  he  had  overdrawn  his  bank  account  for  the  pur- 
pose of  showing  that  he  had  loaned  his  credit  to  plain tifif:  HeUl^  although 
the  testimony  was  immaterial,  that  plaintifif  had  the  right  to  show  by 
the  same  witness  that  the  overdrafts  were  on  account  of  defendant's 
stock  speculations.     Id. 

When  Statement  on  Preliminary  Examination  is  Admissible.    (See 
Criminal  Law,  4. )    17. 

Where  and  How  Objections  to  Evidence  Must  be  Made.    (See  Objec- 
tions, 1.)    78. 

Verdict  Against  Evidence.    (See  New  Trial,  1.)    107. 

Instructions  Considered  with  Reference  to  the  Pleadings  and  Evi- 
dence.    (See  instructions,  4.)    330. 

Damages  WHEN  NOT  Excessive.    (See  Damages,  1.)    330. 

Bight  of  Stoppage  in  Transitu.    (See  Stoppage  in  Transitu,  1-4.)    376. 

Testimony  of  Grand  Jurors  will  not  be  Received  to  Impeach  their 
Acts.    (SeeGrand  Jury,  1.)    386. 

Documentary  Evidence  Must  be  Embodied  in  a  Statement.    (See  Find- 
ings, 4.)    395. 
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Presumption  as  to  Ownership  op  Property.     (See  PresumptionB,  1.) 

395. 
Title  to  Property — Declarations  of  Owner.     (See  Title,  1.)    395. 

Possession  op  Personal  Property  prima  pacie  Evidence  op  Owm^r- 
SHip.     (See  Possession,  1.)    395. 

When  Surveys  op  Land  Should  be  Recorded.     (See  Survey,  1.)    398. 

Custom  as  to  Possession  op  Land  is  not  Admissible.*  (See  Custom,  1.) 
399. 

Existence  op  Judgment  cannot  be  Shown  by  Parol.  (See  Parol  Evi- 
dence, 1.)    421. 

Knowledge  op  Sub-contractors  to  Terms  op  Principal  Contract  is 
Immaterial.     (See  Contract,  6.)    427. 

Verdict  Sustained  by  the  Evidence.    (See  Water  Rights,  6.)    431, 

Error  must  BE  Prejudicial.     (See  Error,  1.)    493. 

Credibility  op  Witness.     (See  Witness,  1.)    500. 

When  Parol  Evidence  is  Admissible  to  explain  Deed.  (See  Deed,  2, 
3.)    515. 

Statement  not  Coi^aining  all  the  Evidence.    (See  Statement,  4.)    514. 

Deed,  when  Declared  a  Mortgage.    (See  Deed,  4,  5.)    526. 

FINE. 
Costs  against  Garnishee  not  a  "Tax,  Impost,  or  Fine."    (See  Costs,  L) 
103. 

FINDINGS. 

1.  Findings — ^No  Part  op  the  Record. — The  findings  of  the  district  judge 

cannot  be  considered  on  appeal,  imless  they  are  embodied  in  the  state- 
ment of  the  case.     Alderson  v.  Oihnore,  84. 

2.  Agreed  Statement  op  Facts  Take  the  Place  op  Findings. — When 

the  statement  and  recitals  in  the  judgment  show  that  there  was  no  trial 
of  any  issue  of  fact,  that  no  findings  of  fact  were  filed,  and  that  the 
facts  were  settled  by  stipulation:  Held^  that  the  pleadings  and  stipula- 
tion stand  in  the  place  of  the  findings,  and^  authorize  the  court  to  con- 
sider the  question  whether  or  not  the  judgment  is  supported  by  the  facts 
agreed  upon.     Laveaga  v.  Wise,  296. 

3.  Findings  op  Fact — ^When  will  be  Presumed. — ^Where  a  judgment  is 

rendered  for  plaintiffs  upon  certain  findings,  in  his  favor,  without  any 
reference  to  the  findings  of  fact  upon  certain  issues  raised  in  the  defend- 
ant's answer:  Held,  that  it  will  be  presumed  that  such  issues  were  found 
against  the  defendant.     More  v.  LoU,  376. 

4.  Findings  —  Documeittary  Evidence  must  be  Embodied  in  a  State- 

ment.— Neither  the  findings  of  the  court  below,  nor  the  documentary 
evidence  admitted  at  the  trial  will  be  considered  in  the  appellate  court 
imless  embodied  in  the  statement  or  identified  as  required  by  statute. 
Hanson  v.  CMatovich,  395. 

6.  Substantial  Conplict  op  Testimony  Suppicibnt  to  Sustain  Tjsdisqs 
OP  THE  Court.    Zhiquetie  v.  Ouilmettef  499. 

Statement  not  containing  all  the  Evidence.     (See  Statement,  4.)    5U. 
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FOREIGN  mSUEANCE  COMPANIES. 

Tax  on  Foreign  Insurance  Companies  is  Constitutional.  (See  Consti- 
tution, 1.)    424. 

FEAUD. 

See  Statute  op  Frauds. 

Fraudulent  Intent;  Sale  of  Personal  Property;  Knowledge  of  Ven- 
dee.    (See  Sale,  3,  4.)    287. 

GARNISHEE. 

Costs  against  Garnishee  not  a  "Tax,  Impost  or  Fine."    (See  Costs.  1.) 

103. 

GRAND  JURY. 

1.  Testimony  of  Grand  Jurors  will  not  be  Received  to  Impeach  their 
Acts. — The  testimony  of  grand  jurors  is  not  admissible  to  impeach  their 
acts  in  finding  an  indictment.    State  v.  Hamilton,  386. 

Depositions  of  Witnesses  before  Grand  Jury  must  be  Indorsed  on  In- 
dictment.    (See  Indictment,  1.)    386. 

HABEAS  CORPUS. 

1.  TTARTBAa  Corpus  —  Inquiry   upon. — ^A  court  is  not  authorized  upon  a 

writ  of  habeas  eorpua  to  inquire  into  the  question  of  fact  as  to  whether 
or  not  an  indictment,  regular  upon  its  face,  was  ever  found  by  the  grand 
jury.     Ex  parte  Twohiy,  302. 

2.  Idem — Judgment  of  Conviction. — A  judgment  of  conviction  in  the  dis- 

trict court,  regular  upon  its  face,  is  conclusive  until  reversed,  and  cannot 
be  reviewed  upon  habeas  corpus.     Id. 

HIGHWAY. 
I>UTY  OF  Railroad  Company.    (See  Railroads,  11.)    184. 

HOMESTEAD. 

1.  Homestead— What  it  Includes. — In  construing  the.  homestead  law  of 

1865:  Held,  that  a  town  lot  upon  which  is  erected  a  dwelling-house,  two 
other  buildings  used  as  stores,  and  a  stone  house  for  storing  goods,  the 
buildings  being  separate  from  each  other,  can  be  claimed  and  held  as  a 
homestead;  that  the  law  exempts  from  execution  a  tract  of  land  on  which 
the  homestead  is  located,  to  the  extent  of  five  thousand  dollars  in  value, 
without  limiting  the  other  uses  to  which  the  land  is  put,  as  long  as  it  is 
used  and  claimed  as  a  homestead.     Smith  v.  Stewart,  65. 

2.  Homestead  Law  Construed — Joint  Tenancy. — ^In  construing  the  home- 

stead law  of  this  state:  Held,  that  when  a  declaration  of  homestead  is 
filed,  the  property  is  held  by  the  husband  and  wife  as  joint  tenants,  and 
that  upon  the  death  of  either  the  homestead  property  vests  absolutely  in 
the  survivor.     (Beatty,  J. ,  dissenting. )     Smith  v.  Shrieves,  303. 

3.  Idem. — When  no  Declaration  is  Filed. — When  no  declaration  has 

been  filed  upon  the  homestead  property,  no  joint  tenancy  is  created;  in 
such  case,  if  it  was  common  property,  one  half  vested  in  the  wife  upon 
the  death  of  the  husband,  and  the  other  half  vested  in  the  minor  chil- 
dren of  said  deceased  and  his  wife.     Id. 
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4.  Homestead^Pabtnership  Pboperty. — A  homestead  cannot  be  carved 
out  of  land  held  and  claimed  by  parties  as  copartners.  Terry  v.  Berry ^ 
515. 

JXTDGBiENT  FOR  DeFICIENCT  IS  FORECLOSURE  07  MORTGAQE  IS  NOT  A  LXEIf 

ON  Homestead  Property.     (See  Mortgage,  2.)    489. 

IMPOST. 

Costs  against  Garnishee  not  a  "Tax,  Impost  or  Fine."    (See  Costs,  1.) 

103. 

INDICTMENT. 

1.  Indictment — Depositions  op  Witness  to  be  Indorsed  on. — ^The  names 

of  witnesses  whose  depositions  are  read  before  the  grand  jury  must  be 
inserted  at  the  foot  of,  or  indorsed  on,  the  indictment.  (1  Comp.  Laws, 
1869.)    State  v.  Hamilton,  386. 

2.  Motion  to  set  aside  Indictment  must  be  made  before  Demurrer  or 

Plea — ^Waiver. — ^By  the  provisions  of  sections  274-79  a  motion  to  set 
aside  the  indictment  must  be  made  before  demurrer  or  plea.  If  not 
so  made,  it  will  be  deemed  to  have  been  waived.     Id, 

Indictment  Eegular  upon  its  face  is  not  Reviewable  ey^  Habeas  Corpus. 
(See  Habeas  Corpus,  2. )    302. 

Testimony  of  Grand  Jurors  will  not  be  Eeceived  to  Impeach  their 
Acts.     (See  Grand  Jury,  1.)    386. 

INJUNCTION. 

1.  Injunction — ^When  should  not  be  Issued. — An  injunction  should  not 

be  issued  to  enjoin  a  defendant  from  doing,  upon  the  public  domain,  what 
the  paramount  law  declares  he  may  do  (dig  a  ditch),  when  he  is  not  in- 
solvent or  unable  to  pay  all  damages  that  may  be  done.  {Thome  v. 
Sweeney,  12  Nev.  254,  affirmed. )    Mivers  v.  Burbank,  398. 

2.  Injunction — Nominal  Damages — Costs. — An  appeal  having  been  taken 
^  in  this  case  from  an  order  refusing  to  dissolve  the  temporary  injunction, 

and  that  order  having  been  reversed  upon  the  ground  that  an  injunction 
should  not  issue  to  prevent  merely  nominal  damages  (12  Nev.  251),  and 
the  court  below  having,  upon  the  same  facts,  at  the  final  trial,  rendered 
judgment  in  favor  of  plaintiff  for  one  dollar  damages,  for  costs,  and  a 
perpetual  injunction:  Hekt,  that  the  court  erred  in  rendering  judgment 
for  costs,  and  decreeing  a  perpetual  injunction.     Thome  v.  StoeeTiey,  415. 

INLAND  BILLS  OF  EXCHANGE. 
See  Bills  of  Exchange. 

INSOLVENCY. 

Right  of  Stoppage  in  Tbansitu.     (See  Stoppage  in  Transitu,  1-4.)    376u 
When  Injunction  Should  Not  be  Issued.     (See  Injunction,  1.)    398. 

INSTRUCTIONS. 

1.  When  not  Prejudicial. — ^Where,  upon  appellant's  own  showing  of 
facts,  the  judgment,  if  rendered  in  his  favor,  would  have  to  bo 
reversed:  Held,  that  the  instructions  given  by  the  court,  even  if 
erroneous .  and  contradictory,  could  not  have  prejudiced  the  appellant. 
BisJiop  V.  Stewart,  25. 
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2.  Whisn  Veedict  will  not  be  Set  Aside. — ^A  verdict  ought  never  to  beset 

aside  simply  because  some  expressions  of  the  court,  in  its  charge  to  the 
jury,  might,  in  some  particulars,  when  considered  apart  by  themselves, 
be  susceptible  of  verbal  criticism  which,  when  taken  and  considered  with 
other  portions  of  the  charge,  could  not  possibly  have  misled  a  jury  o£ 
ordinaiy  intelligence.     Solen  v.  F.  A  T,  R,  R,  Co,,  107.' 

3.  Reasonable  Cabe— Dangeb — Known  Disposition  or  Men. — The  court 

instructed  the  jury  as  follows:  **  In  considering  the  question  of  reasona- 
ble care  and  prudence  on  the  part  of  the  plaintiff,  William  Solen,  the 
jury  have  a  right  to  take  into  consideration,  together  with  the  other 
facts  of  the  case,  the  known  and  ordinary  disposition  of  men  to  guard 
themselves  against  danger:"  Held,  not  prejudicial  to  the  defendant.    Id, 

4.  Pleadings — Evidence. — The  instructions  given  by  the  court  must  be  con- 

sidered with  reference  to  the  pleadings  and  the  evidence.  «The  court  ia 
not  required  to  instruct  the  jury  upon  any  question  not  raised  by  the 
pleadings  nor  authorized  by  the  evidence.     ScJia/er  v.  Gilmer,  330. 

5.  Stage  Pboprietobs — Liability  fob  Injuries  Eeceived  by  Passengers. — 

Proprietors  of  stage-coaches  are  liable  for  any  injury  that  a  passenger  may 
receive  on  account  of  their  negligence  to  furnish  prudent,  skillful,  and 
sober  drivers.     Id, 

6.  Idem — Duty  ov  the  Jury. — It  is  the  duty  of  the  jury  to  determine  the 

nature  and  extent  of  the  injuries  received  by  the  plaintiff  as  a  passenger 
upon  defendant's  stage-coach,  and  to  consider  such  injuries  in  making  up 
their  verdict.     Id. 

7.  Idem — ^Perjury  of  Witness. — During  the  trial  the  court  asked  Wadleigh, 

the  driver  of  the  stage,  this  question:  ''Did  the  stage  tip  over  that  day 
between  Kobinson  and  Cherry  Greek ?'*  Wadleigh  answered:  ''I  swear 
positively  that  it  did  not."  To  the  same  question  Schafer,  the  plaintiff, 
answered:  "Yes,  sir;  I  am  positive  it  did."  The  court,  of  its  own 
motion,  instructed  the  jury  as  follows:  "In  this  case  there  is  plain  per- 
jury on  one  side  or  the  other.  Either  the  plaintiff,  Henry  Schafer,  com- 
mitted perjury,  or  the  witness,  Wadleigh,  and  one  or  the  other  of  them 
ought  to  be  in  the  penitentiary,  instead  of  being  in  this  court-room:" 
Held,  not  erroneous.     Id, 

Refusal  of  an  Instruction  Already  Given  in  Substance  by  the  Court  is 
NOT  error.     (See  Criminal  Law,  6. )    18. 

Circumstantial  Evidence— Meaning  of  Words  "  Absolutely  Incompat- 
ible."    (See  Criminal  Law,  7.)    18. 

Circumstances  of  Sale  of  Personal  F^operty;  Intent  of  Parties.    (See 
Sale,  2.)    242. 

Reasonable  Doubt.     (See  Criminal  Law,  8. )    386. 

Crime  Committed  in  one  County  when  one  of  Defendants  is  in  another 
County.     (See  Criminal  Law,  9-1 1. )    386. 

Court  cannot  Instruct  Jury  as  to  Facts.     (See  Criminal  Law,  14.)  502. 

Remarks  of  Court;  when  Equivalent  to  Instructions.     (See  Criminal 

Law,  16.)    602. 
Real  OR  Apparent  Facts.    (See  Criminal  Law,  16.)    603, 
Malice;  Assault  with  Intent  to  Kill.    (See  Criminal  Law,  17.)    503. 
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INSURANCE. 

Tax  on  Foreign  Insurance  Companies  is  Constitutional.  (See  Consti- 
tution, 1.)    424. 

ISLAND. 

Boundaries  of  Land;  Water-courses;  Island.     (See  Water  Bights,  2,  3.) 

261. 

JOINT  JUDGMENT. 

Motion  to  Set  Aside  Joint  Judgment  as  to  one  of  the  Parties.  (See 
Jurisdiction,  1.)    268. 

JOINT  TENANCY. 

Homestead  Law  Construed.     (See  Homestead,  2,  3.)    303. 

JUDGMENT. 

Form  or  Substance — Res  Ad  judicata. — ^A  judgment  should  always  be 
tested  by  its  substance  rather  than  its  form.  (Hawlet,  J.)  Judgment 
in  Humboldt  M,  M,  Co.  v.  Terry,  11  Nev.  237:  Held,  to  be  res  judicata 
as  to  the  plaintifiGs  in  that  suit  and  all  parties  claiming  under  them. 
Terry  v.  Berry,  614. 

No  Appeal  from  Judgment  by  Default  in  Justice*s  Court.  (See  Ap- 
peal, 1.)    86. 

Form  of  Judgment  in  Action  for  Diversion  of  Water.  (See  Water 
Rights,  1.)    261. 

Form  of  Judgment  in  Action  of  Trover.    (See  Trover,  6.)    257. 

Jurisdiction  on  Motion  to  Set  Aside  Joint  Judgment.  (See  Jurisdic- 
tion, 1.)    268. 

Judgment  Regular  upon  its  Face  is  Conclusive  until  Reversed.  (See 
Habeas  Corjms,  2.)    302. 

Existence  of  Judgment  cannot  be  shown  by  Parol.  (See  Parol  Evi- 
dence, 1.)    421. 

Judgment  for  Costs  in  Criminal  Action  must  Specify  the  AMOuirr. 
(See  Criminal  Law,  12.)    429. 

Judgment  for  D^ciency  in  Foreclosure  of  Mortgage  is  not  a  Lnor 
on  Homestead  Property.     (See  Mortgage,  2.)    489. 

JUDGMENT  BY  DEFAULT. 

No  Appeal  from  Judgment  by  Default  in  Justice's  Court,  (See  Ap- 
peal, 1.)    86. 

Excusable  Negligence.    (See  Default,  1.)    195. 

JURISDICTION. 

Joint  Judgments,  Lapse  of  Term — Motion  to  Set  Aside. — ^A  joint  judg- 
ment was  entered  against  S.  &  M.  M.  alone  moved  to  have  it  set  aside 
as  to  him.  The  term  lapsed  before  this  motion  was  heard.  At  the 
hearing  the  court  set  aside  the  judgment  as  to  M.,  whereupon  the  plaintiff 
moved  to  have  the  judgment  also  set  aside  as  to  the  defendant  S.  This 
motion  was  granted:  Heldy  that  the  court  had  jurisdiction  upon  the 
motion  of  M.  to  set  the  judgment  aside  as  to  both  defendants.  Stevenson 
V.  Mann,  268. 
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Jurisdiction  on  Appeal  from  Justice's  Court.     (See  Appeal,  1.)    86. 

Certiorari — ^When  Issued.     (See  Certiorari,  1.)    253. 

Crime  Committed  in  One  County  when  One  op  the  Defendants  is  in 
Another  County.     (See  Criminal  Law,  9-11.)    386. 

JURY. 
Dttty  of  Jury.     (See  Instructions,  6.)    330. 

JUSTICE  OF  THE  PEACE. 

1.  Justice's  Court — Sufficiency  of  Complaint  and  Summons. — An  ac- 
count was  filed  in  the  justice's  court  against  *' Irving,  McKay  &  Co.," 
the  summons  was  returned  served  on  ''the  defendants,"  and  the  judg- 
ment was  entered  by  default:  Held,  that  the  complaint  and  summons 
were  sufficient  to  sustain  the  judgment.    Martm  v.  District  Courts  85. 

Jurisdiction  on  Appeal  from  Justice's  Court.    (See  Appeal,  1.)    86. 

Issuance  of  Execution  a  Ministerial  Act.     (See  Certiorari,  2.)    253. 

KNOWLEDGE. 

Op  Vendee  of  Fraudulent  Intent  of  Vendor  in  Sale  op  Personal 
Property.     (See  Sale,  3,  4.)    287. 

Of  Sub-Contractors  *to  Terms  of  Principal  Contract  Immaterial. 
(See  Contract,  6.)    427. 

Imparted  BY  Pleadings.    (See  Pleadings,  5.)    472. 

LAND. 
Title  to,  when  Immaterial.     (See  Trover,  1.)    44. 
CoNDEMNAiTON  OF.     (See  Bailroads,  1.)    92. 
Boundaries  of.     (See  Water  Rights,  2,  3.)    261. 
Survey  of.  Record  of.     (See  Survey,  1.)    398. 

Actual  Possession  of — Marking  of  Boundaries.    (See  Possession,  2-4.) 

399. 

LEASK 

Of  Mines  Requiring  Royalty.    (See  Mining  Claims,  2.)    157. 

LEGISLATURE. 
Cannot  Exercise  Judicial  Power.     (See  Constitution,  2.)    439. 

LICENSE. 
Parol  License,  when  Enforced.     (See  Parol  License,  1.)    78. 

LIEN. 
Claimants — ^Foreclosure  of  Mortgage.     (See  Mortgage,  1.)    351. 
Judgment  for  Deficiency  in  Foreclosure  of  Mortgage  is  not  a  Lien  on 
Homestead  Property.    (See  Mortgage,  2.)    489. 

LIMITATION. 
Prescriptive  Rights.  *  (See  Water  Rights,  8.)    431. 
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MALICE. 
Assault  with  Intent  to  Kill.     (See  Criminal  Law,  17.)    603. 

MEASURE  OF  DAMAGES. 
See  Damages. 

MINING  CLAIMS. 

1.  Damages  fob  Extracting  Ore  from  Mines — Complaint  Construed. — 

The  complaint  in  this  case  construed:  Held,  sufficient  to  support  a  judg- 
ment  for  damages  as  to  the  value  of  the  ore  in  place  in  the  mine,  or  its 
value  after  being  separated  from  the  mine.      Waters  v.  Stevenson,  157. 

2.  Idem — Lease  Requiring  Royalty. — Waters,  the  plaintiff,  leased  certain 

mines  to  one  Armstrong  under  an  agreement  that  he  should  receive  a 
royalty  of  from  one  dollar  and  fifty  cents  to  two  dollars  and  fifty  cents, 
proportioned  to  the  value  of  the  ore,  for  each  and  every  ton  of  ore  ex- 
tracted. During  the  existence  of  this  lease,  Stevenson,  the  defendant, 
claimed  to  have  entered  upon  the  leased  mines  in  ignorance  of  the  divid- 
ing lines  thereof,  and  extracted  therefrom  certain  quantities  of  ore,  which 
he  milled  and  converted  to  his  own  use.  Armstrong  subsequently  as- 
signed his  lease  to  the  plaintiff,  Waters:  Heldf  that  the  court. did  not 
err  in  refusing  to  charge  the  jury  to  include  in  the  defendant's  expenses, 
to  be  deducted  from  the  gross  yield  of  the  ores,  the  amount  per  ton  that 
Armstrong  was  obliged  to  pay  plaintiff  as  royalty.  That  plaintiff's  rights 
are  just  the  same  as  Armstrong's  would  have  been  had  he  brought  this 
action  in  his  own  name.     Id. 

8.  Idem — Measure  of  Damages. — Held,  upon  a  review  of  the  facts  of  this 
case,  that  the  court  erred  in  instructing  the  jury  not  to  include  in  de- 
fendant's expenses,  to  be  deducted  from  the  gross  yield  of  the  ore,  the 
necessary  cost  of  mining  the  ores;  that  in  all  actions  sounding  in  tort  no 
fraud  or  culpable  negligence  appearing,  the  injured  party  is  entitled  to 
full  compensation  for  his  losses,  and  no  more.     Id. 

4.  Mining  Claim — Location  of,  How  Made. — Under  the  laws  of  congress, 
the  location  of  a  mining  claim,  on  a  vein,  must  be  made  by  taking  up  "a 
piece  of  land  "  to  include  the  vein.  (Hawley,  C.  J. ,  dissenting. )  Oleeson 
v.  Martin  White,  443. 

6.  Boundaries. — The  boundaries  and  extent  of  the  claim  must  be  plainly  de- 
fined by  stakes  or  marks  on  the  ground.     Id. 

6.  Reasonable  Time  to  Define  Claim. — The  surface  claim  is  not  required 

to  be  defined  immediately  upon  the  discovery  of  the  vein;  the  locator  is 
allowed  a  reasonable  time  for  that  purpose.     Id. 

7.  Vein  the  Principal  Object. — The  vein  is  the  principal  object  of  the 

locator;  the  surface  claim  ought  always  to  conform  to  its  course;  the  end 
lines  ought  to  be  parallel,  and  at  right  angles  to  the  side  lines.     Id. 

8.  Marking  of  Center  Line  of  Surface  Claim. — Where  the  locators  of  a 

mine,  having  a  monument,  notice  and  work  at  the  discovery  point,  post 
two  stakes  along  the  center  line  of  the  claim,  one  three  hundred  feet 
south-east  of  the  location  monument,  marked  ''South-easterly  stake  of 
Paymaster,"  the  other  twelve  hundred  feet  north-west  of  the  location 
monument,  and  marked  "North-westerly  stake* of  Paymaster,"  these 
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stakes  being  in  a  line  with  the  croppings  of  the  vein  and  discovery  point: 
UeJd,  a  sufficient  marking  of  the  boundaries  of  the  location  of  the  claim 
"  so  that  its  boundaries  can  be  readily  traced."    Id, 

9.  Local  Rules  and  Regulations. — In  order  to  secure  the  right  of  posses- 

sion to  a  mining  claim,  there  must  be  a  compliance  not  only  with  the 
laws  of  the  United  States,  but  also  with  such  local  regulations  of  the 
mining  district  as  are  not  in  conflict  therewith.     Id. 

10.  Sufficiency  of  Notice  and  of  Location. — A  notice  of  location,  other- 
wise good,  is  not  invalid  because  it  does  not  contain  a  description  of  the 
claim  by  reference  to  some  natural  object  or  permanent  monument;  the 
law  only  requires  that  the  record  of  the  claim  shall  contain  such  descrip- 
tion. It  is  a  sufficient  compliance  with  the  law  if  the  description  of  the 
locu8  of  the  claim  is  appended  to  the  notice  when  it  is  recorded.    Id, 

11.  Changing  Names  of  Locators  After  Notice  has  been  Recorded. — 
Where  the  original  notice  of  location  was  recorded,  and  afterwards 
changed  by  the  erasure  of  one  of  the  names  of  the  locators  and  the  in- 
sertion of  another:  Held,  that  the  notice  and  record,  as  so  changed,  as 
to  outsiders,  was  valid.     Id, 

12.  Changing  Course  of  Vein. — The  notice  as  recorded  was  afterwards 
changed  by  striking  out  **  westerly  "  and  "easterly  "  as  to  the  course  of 
the  vein,  and  inserting  the  words  "northerly  "  and  "southerly:"  Held^ 
the  alteration  having  been  made  without  any  fraudulent  intent,  that  the 
change  was  immaterial  and  did  not  vitiate  the  notice.     Id, 

13.  Abandonment — Estoppel. — Held,  that  the  changes  as  made  in  the  notice 
of  location  after  record  did  not  show  any  intention  on  the  part  of  the 
locators  of  the  Paymaster  mine  to  abandon  it,  and  that  the  facts  of  this 
case  do  not  present  any  question  of  estoppel.     Id. 

Tax  on  Proceeds  of  Mines  is  Collectible  Quarterly.  (See  Taxes,  3.) 
203. 

Ten  per  cent.  Penalty  in  Delinquent  Tax  Suits  does  not  Apply  to  Pro- 
ceeds OF  Mines.     (See  Taxes,  4.)    203. 

Contract  for  the  Sale  of  ore  Construed.     (See  Contract,  3,  4.)    229. 

Tax  on  Proceeds  of  Mines — Deduction  of  Fifteen  Dollars  per  ^on. 
(See  Taxes,  5.)    250. 

MORTGAGE. 

1.  Foreclosure  of. — ^In  a  suit  to  foreclose  a  mortgage  where  the  lien  claim- 

ants are  made  parties  to  the  suit,  the  court  should  determine,  in  its  de- 
cree, the  relative  rights  of  the  plaintiff  and  the  several  lien  claimants. 
Johnson  Y.  Badger  M,  <k  M,  Co.,  351. 

2.  Judgment  for  Deficiency  not  a  Lien  on  Homestead  Property. — ^Where 

homestead  property  is  sold  under  a  foreclosure  of  mortgage,  and  after- 
wards redeemed  by  the  vendee  of  the  mortgagor:  Held,  that  the  lien  of 
the  mortgage  was  satisfied  by  the  sale  and  redemption  of  the  property; 
that  when  the  mortgage  lien  was  satisfied  the  homestead  rights  attached, 
and  that  the  judgment  for  the  deficiency  in  the  foreclosure  suit  did  not 
create  any  lien  against  the  real  and  beneficial  estate  in  the  land.  Martens 
V.  Qilaon,  489. 

Parties  haying  no  Joint  Interest  as  Plaintiffs.    (See  Pleadings,  4.)  356. 
Deed  when  Declared  to  be  a  Mortgage.     (See  Deed,  4,  5.)    526. 
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MOTION 

To  SET  ASIDE  JOIKT  JlTDOMENT  AS  TO   OnE   DEFEia>ANT — LaPSE   07  TeRH. 

(See  Jurisdiction,  1.)    268. 

To  SET  aside  Indictmenf  must  be  ifADE  BEIOBE  Demubb£r  OB  Plea.  (See 
Indictment,  2.)    386. 

MUNICXEPAL  CORPORATIONS. 
Claims  Against  Municipal  Corporations.     (See  Constitation,  2.)    439. 

NEGLIGENCE. 

I.  When  a  Question  op  Law  or  Fact. — When  the  facts  showing  a  want  of 
ordinary  care  and  prudence  on  the  part  of  the  plaintiff  are  clear  and  un- 
disputed, the  question  of  negligence  is  one  of  law,  to  be  decided  by  the 
Court;  but  when  there  is  any  doubt,  or  uncertainty;  any  question  in  re- 
gard to  which  reasonable  men  might  honestly  differ  in  opinion,  then  the 
question  of  negligence  becomes  a  question  of  fact,  and  should  be  submitted 
to  a  jury.     SoUn  v.  V.  <k  T.  B,  i?.  Co.,  107. 

Reasonable  Care  and  Diligence.     (See  Railroads,  3-^.)    106. 

Default — Excusable  Negligence.     (See  Default,  1.)    195. 

Injuries  Caused  by  the  Breaking  of  a  Ditch.  (See  Water  Rights,  7.) 
431. 

NEW  TRIAL. 

Verdict  Against  Evidence. — It  is  not  the  province  of  the  appellate  court 
to  weigh  the  evidence  in  order  to  determine  the  preponderance  thereof; 
that  duty  devolves  upon  the  jury  and  the  nisi  prius  court.  If  there  is  a 
substantial  conflict  in  the  evidence,  this  court  will  not  disturb  the  ver- 
dict.    Sohn,  V.  V,  A  T,  R.  R.  Co.,  107;  Smith  v.  Mayberry,  427. 

Power  of  Court  to  Grant  a  New  Trial.     (See  Criminal  Law,  3.)     17. 

Statement  on  Motion  for  a  New  Trial — ^When  not  a  Statement  on 
Appeal.     (See  Statement,  1.)    234. 

Statement  on  Motion  for  New  Trial — ^When  Stricken  Out.  (See 
Statement,  2.)    276. 

Damages— When  not  Excessive.     (See  Damages,  1.)    330. 

NONSUIT. 

Action  Against  Railroad  Compant  for  Personal  Injuries.  (See  Bail- 
road,  2.)    106. 

Admissions  in  Answer  as  to  Authoritt  of  President  of  Corporation. 
(See  Pleadings,  6.)    486. 

NOTICE. 
NoncE  OF  Location  of  Mining  Claims,  10-12.    443. 

OBJECTIONS. 

1.  Objections  to — ^Where  and  How  Made. — The  supreme  court,  on  ap- 
peal, will  consider  objections  to  the  admission  of  evidence,  only  upou 
the  grounds  of  objection  as  specified  in  the  court  below.     Oooch  v.  SuiU- 
'  van,  78. 
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2.  "When  must  be  Made  in  the  Court  below. — Technical  objections  to 
the  introduction  of  papers  or  to  the  form  of  an  order,  which  could  readily 
have  been  cured  if  taken  in  the  court  below,  will  not  be  considered  for 
the  first  time  in  the  appellate  court.     State  v.  C,  V.  de  C.  M.  Co.,  195. 

Waiveb  of  Objeotions  to  Form  or  Pleadings.    (See   Pleadings,    7.) 

492. 

OFFICE  AND  OFFICER. 

When  Signature  of  Officer  to  Tax  Certhicate  must  bb  Proyen. 

(See  Taxes,  1.)    45. 

ORDERS. 

Orders  of  Court  made  on  Sunday.    (See  Sunday,  1.)    18. 

Orders  in  Form  of  an  Inland  Bill  of  Exchange — ^Not  an  Assignment 

OF  Funds. 

ORE. 

Damages  for  Extracting  Ore  from  Mines.     (See  Mining  Claims,  1,  3.) 

157. 

Contract  fob  the  Sale  of  Ore  Construed.     (See  Contract,  3,  4.)    229. 

PAROL  EVIDENCE. 

1.  Defense  to  Promissory  Note. — The  defendant  claimed  that  the  con- 
sideration of  the  note  sued  on  was  the  sale  of  certain  timber  and  other 
property,  and  ofifered  by  parol  testimony  to  show  that  the  timber  was 
lost  in  an  action  at  law  to  determine  the  right  of  property  therein:  Held^ 
that  the  fact  of  such  a  suit  or  the  judgment  therein,  could  not  be  proved 
by  parol.      Davis  v.  Notewaret  421. 

When  Parol  Evidence  is  Admissible  to  Explain  Deed.     (See  Deed,  2, 

3.)    616. 

PAROL  LICENSE. 

1.  When  Enforced. — A  parol  agreement  to  construct  a  ditch  and  keep  it  in 

repair,  for  the  mutual  benefit  of  several  parties,  will  be  enforced,  if  the 

parties  have,  in  pursuance  of  such  agreement,  performed  labor  and  paid 

their  share  of  the  expenses  incurred  in  the  construction  of  the  ditch. 

Oooch  V.  Sullivan,  78. 

PARTIES. 

IdOTION  TO  SET  ASIDE  JoiNT  JUDGMENT  AS  TO  ONE  OF  DEFENDANTS — LaPSB 

OF  Term.     (See  Jurisdiction,  1.)    268. 

Parties  Having  no  Joint  Interest  as  Plaintiffs.     (See  Pleadings,  4.) 

356. 

PARTNERSHIP. 

1.  Partners — ^When  Action  Between,  may  be  Sustained  at  Law. — An 
action  at  law  by  one  partner  against  another  to  recover  a  balance  due  on 
settlement  of  accounts  can  be  maintained  if  there  has  been  a  balance 
found  and  agreed  upon  between  the  partners.      Wicks  v.  Lippman,  499. 

a.  Idem. — Where  the  adjustment  of  the  matters  in  controversy  does  not  in- 
volve the  settlement  of  any  partnership  accounts,  the  action  at  law  can 
be  maintained.    Id, 

Surviving  Partners  are  not  the  Representatives  of  a  Deceased  Part* 
NER. — (See  Practice  Act,  1. )    297. 

Homestead  Cannot  be  Carved  out  of  Partnership  Property.  (See 
Homestead,  4.)    615. 
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penalties. 

Suit  for  DelinqubnI?  Tax  and  Penalty — Cause  of  AcrrxoK.    (See  Taxes, 

6.)  286. 
Withdrawal  of  Penalties  not  a  Dismissal  of  the  Action.    (See  Taxes, 

7.)    286. 

PERJURY. 

Pebjuby  OF  Witness.    (See  Instructions,  6.)    330. 

PERSONAL  PROPERTY. 

Verbal  Contract  by  Vendee  to  fay  Debts  of  Vendor.    (See  Contracts. 

1.)    25. 
Conversion  of  Pebsonal  Propebty.     (See  Trover,  2,  4.)    45. 
Sale  of,  fob  Taxes.     (See  Taxes,  2.)    45. 

Title  to,  When  not  Effected  by  the  Declarations  of  the  Assignee  of 
A  Contbact.     (See  Declarations,  1.)  45. 

Sale  of.  Change  of  Possession.     (See  Sale,  1.)    242. 

Sale  of,  when  Void.    (See  Sale,  3. )    286. 

Pbesumftion  as  to  Ownebshif  of.     (See  Presnmptions,  1.)    395. 

Title  to — Declabations  of  Owneb.    (See  Title,  1.)    395. 

When  Demand  is  not  Necessaby.     (See  Demand,  1,)    395. 

Possession  of,  is  Pbima  Facie  Evidence  of  Ownebshif.    (See  PoBsession, 
1.)    395. 

PHYSICLSlN. 

Wabden  of  State  Pbison  is  Axtthobized  to  Employ  Physician.    (See 
Statutes,  1.)    418. 

PLEADINGS. 

1.  Public  Steeet— Denials  in  Answeb. — Tlie  tract  of  defendants  runs 

along  E  street  in  Virginia  city.  The  complaint  alleges  in  positive  terms 
that  this  was  **&  public  street  of  said  city;  the  answer  denies  that  the 
plaintiff  was  rightfully  or  lawfully  walking  on  its  track  at  the  time  of 
the  injury,  or  that  the  public  were  accustomed  to  walk  thereon,  or  that 
they  had  any  right  so  to  do:"  Held,  that  these  averments  in  the  answer 
did  not  constitute  a  denial  of  the  allegation  in  the  complaint  that  defend- 
ant's track  was  on  a  public  street,     Solen  v.  V,  dk  T,  R,  R,  Co, ,  107. 

2.  Pleadings  Constbued  Libebally. — The  rule  of  construing  pleadings 

most  strongly  against  the  pleader  has  been  changed  by  the  statute  of 
this  state  which  provides  that,  for  the  purpose  of  determining  its  effect^ 
a  pleading  shall  be  liberally  construed.  1  Comp.  Laws,  sec.  1133; 
Ferguson  v.  K.  <t  S.  R,  R,  Co.,  184. 

3.  Complaint  on  Indemnity  Bond. — Boeder  brought  an  attachment  suit 

against  Guertin.  Travis,  as  sheriff,  levied  the  attachment  upon  certain 
personal  property.  '  Gaudette  gave  Travis  notice  that  he  owned  the  prop- 
erty. Roeder  required  the  sheriff  to  retain  said  property,  and  gave  him 
an  indemnifying  bond,  with  Glissan  and  Sultan  as  sureties.  The  prop- 
erty was  retained  by  the  sheriff,  who  afterwards  sold  the  same  at  sher- 
iff*8  sale,  imder  execution  in  the  suit  of  Roeder  v.  Ouertm,    Gaudette 
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brought  an  action  against  Travis,  to  recover  the  said  personal  property 
or  its  value,  and  obtained  judgment.  An  execution  was  issued  upon  this 
judgment,  and  returned  unsatisfied.  No  part  of  the  judgment  has  been 
paid.  The  bond  of  indemnity  was  assigned  to  Gaudette  by  the  sheriff. 
Gaudette  brought  this  action  against  Roeder,  Glissan  and  Sultan  to  re- 
cover the  amount  due  on  his  judgment  against  Travis:  Heldf  that  a  com- 
plaint properly  alleging  these  facts  stated  a  good  cause  of  action.  OaU' 
dette  V.  Boeder^  341. 

4.  Parties  Having  no  Joint  Interest  as  Plaintiffs. — In  a  suit  to  fore- 
close a  mortgage,  it  appearing  that  plaintiffs  had  no  joint  or  common  in- 
terest in  the  money  advanced  upon  the  mortgage:  Held^  that  these  facts 
should  have  been  alleged  in  the  complaint,  and  that  the  decree  should 
be  made  to  conform  therewith.     Higgs  v.  Ilanson,  356. 

6.  Knowledge  Imparted  by. — A  party  cannot  be  presumed  to  be  apprised 
of  any  facts  by  the  pleading  of  his  adversary  except  those  stated  therein 
and  such  others  as  follows  therefrom.     Estis  v.  Simpson,  472. 

6.  Admissions  in  Answer. — Plaintiff  testified  that  he  was  employed  by  one 

Hewson,  who  claimed  to  be  the  president  of  the  defendant;  the  answer 
was  verified  by  Hewson  as  defendant's  president,  and  admitted  that 
plaintiff  went  into  defendant's  employ,  etc. :  Held,  that  such  admissions 
and  proofs  were  prima  facie  evidence  that  Hewson  was  authorized  to  em- 
ploy the  plaintiff,  and  that  the  court  did  not  err  in  refusing  a  nonsuit. 
Steel  V.  Solid  Silver  G.  <fc  S,  M.  Co.,  486. 

7.  Waiver  op  Objections  to  Form. — Objection  to  the  form  of  a  complaint 

are  waived  by  a  failure  to  demur.     Richardson  v.  Iloole,  492. 

8.  Idem. — A  complaint  alleging  that  plaintiff  is  a  sub-contractor  for  the  erec- 

tion of  the  walls  of  a  State  prison,  and  responsible  for  the  labor  thereon; 
that  defendant  (the  architect  for  the  state)  had,  pursuant  to  an  agreement 
with  plaintiff  and  the  principal  contractor,  received  from  the  state,  for 
the  use  and  benefit  of  plaintiff,  the  sum  of  fifteen  thousand  dollars,  and 
had  only  paid  out  on  plaintiff's  account  ten  thousand  dollars,  and  re- 
fused to  pay  over  or  account  for  the  remaining  five  thousand  dollars; 
states  facts  sufficient  to  constitute  a  cause  of  action.     Jd, 

Pleadings  in  Justice's  Court.     (See  Justice  of  the  Peace,  1. )    86. 

Complaint  por  Extracting  Orb  from  Mines,  Construed.  (See  Mining 
Claims,  1.)    157. 

Private  Way — Sutticibncy  of  Complaint  in  Action  fob  Personal  In- 
juries.    (See  Hailroads,  9,  10.)    184. 

Form  of  Verdict  in  Action  of  Trover.     (See  Trover,  6.)    257. 

When  Same  Cause  of  Action  may  be  Severed.    (See  Tax(^,  6.)    286. 

Suit  for  Delinquent  Tax  and  Penalties.     (See  Taxes,  6.)    286. 

Instructions — Evidence.    (See  Instructions,  4.)    330. 

Estoppel  must  be  Pleaded.     (See  Estoppel,  1.)    395. 

Pleading  Prescriptivb  Eight.     (See  Water  Rights,  7. )    431. 

PLEA. 

Motion  to  Set  Aside  Indictment  must  be  made  before  Demurrer  or  Plea* 
(See  Indictment,  1. )    386. 
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possession. 

1.  Pbiha  Facib  Evidence  oe  Ownership. — The  mere  possession  of  personal 

property  is  only  prima  facie  evidence  of  ownership,  and  will  not  protect 
the  purchaser  buying  on  the  faith  of  such  possession  against  the  claims 
of  the  true  owner.     Hansen  v.  Chiatomch,  395.  * 

2.  Deed  to  Entibb  Tract. — The  rule  that  actual  possession  of  land  may  be 

had  without  fences  or  inclosures,  by  proving  that  a  party  lives  upon  and 
cultivates  a  portion  of  it,  and  holds  a  deed  to  the  whole  tract,  does  not 
apply  to  a  case  where  a  party  enters  upon  the  land,  knowing  it  to  be  a 
part  of  the  public  domain,  and  that  his  deed  was  inoperative  to  convey 
any  title.  {Eureka  M,  <fc  S,  Co.  v.  Way,  11  Nev.  171,  afltoied.)  Rivers 
V.  Burbank,  399. 

3.  Want  of  Diligence. — ^Where  the  plaintiff  testified  that  he  inclosed  the 

land  as  rapidly  as  he  was  able;  but  failed  to  show  any  act  or  effort  of 
his  in  this  behalf  for  a  period  of  two  years:  Held,  upon  a  review  of  all 
the  facts,  that  plaintiff  failed  to  show  that  he  proceeded  with  reasonable 
diligence  to  subject  the  land  to  his  dominion  or  control.    Id, 

4.  Marking  of  Boundaries. — The  land  claimed  was  agricultural  or  grazing 

land;  it  had  been  used  as  a  common  for  grazing  purposes  without  objec- 
tion; there  was  no  inclosure  of  any  portion  of  the  land  upon  which  the 
ditch  of  defendants  was  dug;  on  one  side  of  the  land,  posts,  two  rods 
apart,  had  been  set;  on  another  side  post-holes  were  dug  the  entire  dis- 
tance, posts  were  set  a  part  of  the  way  and  scattered  upon  the  ground; 
on  the  remaining  part,  for  long  distances,  the  post-holes  were  filled  up, 
and  there  were  few,  if  any,  signs  of  a  marked  boundary.  At  one  place 
there  was  a  distance  of  forty  rods  with  no  boundary  line  except  a  ditch 
belonging  to  defendants,  while  the  next  forty  rods  had  no  boundary  but 
a  public  road.  In  the  whole  eighty  rods  there  was  not  a  post-hole,  post, 
or  fence  of  any  character:  Held,  that  this  testimony  was  wholly  insuffi- 
cient to  create  any  possessory  right  to  the  land.    Id. 

Change  of  Possession — Sale  of  Personal  Property.     (See  Sale,  1. )    242. 

Goods  in  Transit.    (See  Stoppage  in  transitu,  4.)    376. 

Surveys  of  Lands  must  be  Recorded  to  be  Evidence  of  Possession.    (See 

Survey,  1.) 
Custom  as  to  Possession  of  Lands  is  not  Admissible.    (See  Custom!,  1. 

399. 

PRACTICE   ACT. 

L  Section  379  Civil  Practice  Act  Construed. — In  construing  the  provis- 
ions of  section  379  of  the  civil  practice  act:  Held,  that  the  defendant 
Gloster  was  properly  allowed  to  testify  in  his  own  behalf  against  the 
plaintiffs,  who  are  the  surviving  partners  of  J.  J.  Hayes,  deceased,  to  a 
contract  made  with  Hayes  previous  to  his  death;  that  the  plaintiffs,  as 
surviving  partners  of  said  Hayes,  are  not  the  ''representatives  of  a 
deceased  person. "    Crane  v.  Gloster,  279. 

2.  Competency  of  Witnesses. — Where  the  administrator  of  a  deceased  per- 
son is  plaintiff,  and  testifies  to  a  contract  made  by  the  deceased  person 
with  the  defendant  in  his  presence:  Held,  that  under  the  provisions  of 
section  379  of  the  civil  practice  act,  Stat  1877,  160,  the  defendant  could 
not  testify  in  his  own  behalf.  This  provision  of  the  statute  criticised. 
Vesey  v.  Benton,  284. 
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3.  Sureties — Bond  op  Indemnity.— In  construing  the  provisions  of  section 

591  of  the  civil  practice  act  (1  Comp.  L.  1651):  Held,  that  the  provisions 
of  said  section  could  only  be  invoked  by  the  sheriff;  that  an  order  sub- 
stituting the  sureties  as  defendants  in  place  of  the  Sheriff  was  utterly 
null  and  void.     Gaudette  v.  Boeder,  341. 

4.  Competency  of  Witness — Incidental  or  Material  Facts — ^Where  a 

witness  is  disqualified,  under  the  provisions  of  section  379  of  the  civil 
practice  act,  he  is  a  competent  witness  to  testify  to  incidental  and  pre- 
liminary matters  addressed  solely  to  the  judge,  but  cannot  testify  to  any 
of  the  issues  raised  by  the  pleadings.  Higga  v.  Hanson,  356. 
6.  Idem — Agency.  — The  plaintiff  was  permitted  to  testify  that  he  was  the  agent 
of  defendant's  intestate  during  his  life-time,  and  was  authorized  by  him 
to  draw  certain  bank  checks:  Held,  that  the  agency  of  Higgs  was  a 
material  fact  to  be  decided  by  the  jury,  and  that  the  court  erred  in 
admitting  the  testimony,  the  witness  Higgs  not  being  a  competent  wit- 
ness under  the  provisions  of  section  379.     Id, 

Provisions  Citisd. 

Section  35.  Service  of  summons,  274. 

Section  70.  Pleadings  liberally  construed,  191. 

Section  123.  Attachment  Hen,  347. 

Section  139.  Undertaking  on  attachment,  301. 

Section  197.  Statement  on  motion  for  new  trial,  235,  239,  490-1. 

Section  332.  Statement  on  appeal,  236,  240. 

Sections  376-9.  Competency  of  witness,  280-5,  357- 

Section  591.  Sureties  on  bond  of  indemnity,  348. 

(See  Statutes — "Compiled  Laws  Cited.") 

PRELIMINARY  EXAMINATION. 

Statement  of  Defendant.     (See  Criminal  Law,  4.)    17. 

Deposition  on  Preliminary  Examination;  Impeachment  of  Witness.) 
(See  Criminal  Law,  13. )    502. 

PRESCRIPTIVE  RIGHTS. 
Pleading  Prescriptive  Rights.     (See  Water  Rights,  8.)    431. 

PRESUMPTION. 

1.  As  to  Ownership  of  Property. — When  personal  property  is  shown  to 
be  the  property  of  a  party  prior  to  his  death:  Held,  that  the  law  would 
presume  in  the  absence  of  any  evidence  to  the  contrary,  that  it  contin- 
ued to  be  his  up  to  the  time  of  his  death.     Hanson  v.  Chiatovich,  395. 

Presumption  that  Proper  Signals  will  be  Given  on  Railroads.    (See 

Railroads,  6. )     107. 
When  Findings  of  Fact  will  be  Presumed.     (See  Findings,  3.)    376. 
Knowledge  Imparted  by  Pleadings.     (See  Pleadings,  6.)    472. 

Statement  not  Containing  all  the  Evidence.    (See  Statement,  4.)   514. 
Vol.  Xin.— 36. 
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PRINCIPAL  AND  AGENT. 

Competency  of  "Witness.     (See  Practice  Act,  5.)    356. 

Consideration  op  Note  given  by  Agent  to  Principal;  when  Sufmcibnt. 
(See  Bills  and  Notes,  1. )    472. 

PRIVATE  WAY. 
Action  fob  Pebsonal  Injuries.     (See  Railroads,  9.)    184. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

QUESTION  OF  LAW  OR  FACT. 
See  Negligence,  1.    107. 

RAILROADS. 

1.  Condemnation  of  Land,  Title  to  Compensation. — ^Lyncli  had  the  pos- 

sessory title  to  certain  land,  including  land  that  was  laid  down  on  the 
official  maps  of  Virginia  city,  but  never  opened  to  the  public  as  a  street. 
The  railroad  company  obtained  from  the  city  the  right  of  way  to  lay  its 
track  upon  said  street,  and  in  so  doing  excavated  it  in  such  a  manner  as 
to  render  the  access  to  his  dwelling-house  difficult,  and  entirely  destroyed 
a  public  road  leading  across  said  street  to  a  quartz  mill  owned  by  him; 
Heldy  that  it  was  immaterial  whether  the  title  in  fee  was  in  the  United 
States  or  in  Virginia  city  in  trust  for  the  public,  that  the  prior  posses- 
sory rights  which  Lynch  had  acquired  by  possession  could  not  be  de- 
stroyed by  the  railroad  company  without  compensation.  F*.  <C*  T.  B.  R. 
Co,  V.  Lynch,  92. 

2.  Action  Against  Railroad  Company — Damages  for  Personal  Injuries — 

Nonsuit. — S.  was  walking  on  his  regular  route  from  his  work  at  the 
Ophir  mine,  along  the  track  of  the  V.  &  T.  R.  R.  Co.,  on  a  public  street, 
much  frequented  by  foot  passengers  in  Virginia  city;  there  was  no  side- 
walk or  passage-way  provided  along  the  street;  there  was  a  heavy  snow 
storm  with  such  high  winds  as  to  prevent  his  seeing  more  than  ten  feet 
ahead  of  him;  there  was  snow  on  the  rails  which  deadened  the  sound  of 
the  engine  or  train  on  the  track;  he  was  at  a  place  where  it  was  the  usual 
custom  of  the  railroad  company  when  moving  its  trains  or  locomotives  to 
give  signals  either  by  the  whistle  of  the  locomotive,  or  the  ringing  of  the 
bell;  he  was  looking  ahead  whenever  he  could  and  was  listening  for  the 
sound  of  the  whistle  or  bell,  which  he  could  have  heard  if  such  signals 
had  been  given;  none  was  given;  he  was,  without  any  warning,  knocked 
down  by  a  locomotive  or  tender  backing  along  the  track  near  a  regular 
crossing:  Held,  that  upon  this  statement  of  plaintiff's  case,  the  court 
did  not  err  in  refusing  to  grant  a  nonsuit.  Sokn  v.  F".  <fc  T,  B.  R,  Co., 
106. 

3.  Idem — Duty  of  Plaintiff. — A  plaintiff  is  boimd  to  use  due  and  reason* 

able  diligence,  and  to  exercise  ordinary  care  and  prudence  he  must  ose 
his  ordinary  faculties  in  protecting  himself  from  danger,  and  if  he  fails 
to  use  his  eyes  or  ears,  having  the  opportunity  and  ability  so  to  do,  then 
the  court  is  authorized  to  grant  a  nonsuit  upon  the  ground  of  contribu- 
tory negligence.     Id. 
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4.  Idem — Deobee  of  Danger. — ^The  plaintiff's  pradence  is  to  be  measured 

in  proportion  to  the  danger.  The  greater  the  risk  the  greater  the  degree 
of  care  required.     Id. 

5.  Idem — Dutt  op  DEFEin>Airr. — A  railroad  company,  when  moving  its  loco- 

motives or  trains  upon  the  public  streets  of  a  city,  is  bound  to  use  due 
care,  and  give  some  signal  of  their  approach.     Id, 

6.  Idem— Presumption  that  Signals  will  be  Given. — A  person  walking 

along  a  track  on  a  public  street,  in  a  city,  has  a  right  to  presume,  and 
act  on  the  belief,  that  the  railroad  company  will  not  move  its  locomotives 
or  cars  along  such  track  without  giving  the  usual  signals.     Id.  107. 

7.  Idem — Damages  when  not  Excessive. — The  plaintiff  was  thirty-four 

years  of  age,  a  miner  by  occupation;  by  the  accident  his  right  shoulder 
and  some  of  his  ribs  were  broken;  one  of  his  legs  had  to  be  amputated; 
he  had  severe  pains  through  his  breast  and  sides;  was  confined  to  his 
bed  ffve  or  six  weeks;  his  right  shoulder  and  arm  were  disabled.  He  has 
no  means  of  support  except  by  his  personal  labor:  Held,  that  the  verdict 
of  fifteen  thousand  dollars  is  not  so  excessive  as  to  indicate  passion  or 
prejudice  upon  the  part  of  the  jury.     Id, 

8.  Idem — Rule  op  Damages. — ^The  court  instructed  the  jury  as  follows:  **  In 

cases  of  this  character  the  law  does  not  prescribe  any  fixed  or  definite 
rule  of  damages,  but  leaves  their  assessment  to  the  good  sense  and  un- 
biased judgment  of  the  jury:  Held,  not  erroneous.     Id, 

9.  Private  Way. — ^A  complaint  charging  a  railroad  company  with  negli- 

gence in  failing  to  keep  in  repair  a  private  way,  over  its  railroad  tract, 
constructed  for  its  own  use  and  benefit,  and  used  by  other  persons  by 
the  mere  license  of  the  railroad  company,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.     Ferguson  v.  V,  <L*  T,  R,  R,  Co,,  184. 

10.  Idem. — In  actions  of  this  character,  to  enable  a  plaintiff  to  maintain  his 
action,  he  must  allege  and  prove  son^e  act  of  misfeasance  on  the  part  of 
the  railroad  company.     Id, 

11.  Idem — Public  Highway. — The  railroad  company  could  only  be  held  re- 
sponsible for  the  injuries  plaintiff  received  upon  the  theory  that  the 
street  where  the  accident  occurred  was  a  public  highway  prior  to  the 
construction  of  the  railroad.  In  such  event  it  would  be  the  duty  of  the 
railroad  company  to  keep  it  in  repair.     Id, 

REASONABLE  CARK 
See  Railroads,  3-6.     106-7. 

REASONABLE  DOUBT. 
Instructions.     (See  Crimiiud  Law,  8.)    386. 

RECORD. 

Record  in  Criminal  Case.    (See  Criminal  Law,  1.)    17. 

Findings  no  Part  op  the  Record.     (See  Findings,  1.)    84. 

Statement  on  Motion  for  New  Trial;  when  Stricken  out.  (See  State- 
ment, 2.)    276. 

RECORDER. 

Possession  op  Land;  Record  op  Surveys.    (See  Survey,  1.)    398. 

Recording  Notice  op  Location  op  Mining  Claim.  (See  Mining  Claims, 
11,12.)    443. 
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REMAEKS  OF  THE  COCTRT. 
When  Equivalent  to  Insteuctions.     (See  Criminal  Law,  15.)    602. 

RES  ADJUDICATA. 
See  Judgment. 

RIGHT  OF  WAY. 

Title  to  and  Condemnation  of  Land.     (See  Railroads,  1.)    92. 

Damages  for  Right  of  Way  in  Constructing  Water  Ditch.  (See  Water 
Rights,  2,3.)    26L 

ROBBERY. 

Crime  Committed  in  one  County  when  one  of  Defendants  is  in  another 
County;  Principal  or  Accessory  before  the  Fact.  (See  Criminal 
Law,  d-11.)    386. 

RULES  OF  COURT. 

Argument  of  Counsel.    (See  Attorney,  1.)    203. 

SALE. 

L  Personal  Property — Statute  of  Frauds. — Upon  a  review  of  the  facts: 
HeJdt  that  the  change  of  possession  of  the  personal  property  sold  by  K. 
on  behalf  of  J.  &  K.  to  plaintiff,  was  not  sufficient,  as  against  creditors, 
to  satisfy  the  statute  of  frauds.     Thomas  v.  SuUivan,  242. 

2.  Idem— Instructions. — Held,  that  the  court  erred  in  refusing  to  give  the 

following  instructions  to  the  jury:  "In  making  up  your  minds  on  the 
validity  of  the  sale  claimed  by  plaintiff,  you  should  take  into  considera- 
tion all  the  circumstances  surrounding  the  same;  the  situation  of  the 
parties;  the  solvency  or  insolvency  of  Jones  &  Kimerley ;  whether  Thomas 
was  acquainted  with  their  circumstances,  or  believed  or  had  reason  to 
believe  them  in  debt;  the  character  of  the  notes  given;  that  they  were 
payable  only  to  one  of  the  firm;  whether  the  trade  was  within  the  legiti- 
mate business  of  the  partnership  business,  and  the  action  .of  the  parties; 
and  if,  from  all  you  believe,  the  sale  was  not  in  good  faith,  and  for  a 
valuable  consideration,  yon  will  find  a  verdict  for  defendant."    Id, 

3.  Sale  of,  when  Void. — ^When  a  sale  of  personal  property  is  made  by  the 

vendor  with  the  intent  to  hinder,  delay  and  defraud  his  creditors,  and 
the  purchaser  has  knowledge  of  such  intention,  the  sale  is  void.  Cfreen- 
weU  V.  Nash,  286. 

4.  Idem. — In  determining  the  question  whether  the  vendee  had  knowledge 

of  the  fraudulent  intent  of  the  vendor,  the  jury  should  take  into  consid- 
eration the  acts  and  declarations  of  the  respective  parties,  and  all  the 
facts  and  circumstances  surrounding  the  sale,  and  if  the  knowledge  of 
the  purchaser  is  sufficient  to  put  him  upon  inquiry,  then  the  jury  would 
have  the  right  to  infer  knowledge  upon  his  part  of  the  fraudulent  char- 
acter of  the  transaction.    Id. 

Verbal  Contract  by  Vendee  to  Pay  Debts  of  Vendor.  (See  Contract, 
L)    25. 

Sale  of  Personal  Property  for  Taxes.     (See  Taxes,  1,  2.)    45. 
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SET-OFF. 
See  Counter-claim. 

STAGE  PROPRIETORS. 

LiABXLiTT  FOR  INJURIES  RECEIVED  BY  PASSENGERS.     (See  Instructions,  5.) 

330. 

STATEMENT. 

1.  On  Motion  por  New  Trial. — In  construing  the  provisions  of  the  civil 

practice  act  (sees.  197,  332,  333,  335-6) :  Held,  that  when  an  appeal  is 
only  taken  from  a  judgment,  a  statement  that  had  been  prepared  and 
used  as  a  statement  on  motion  for  a  new  trial,  cannot  be  considered  as  a 
statement  on  appeal.     (Beatty,  J.,  dissenting.)     Williams  v.  i?ice,  234. 

2.  When  Stricken    Out. — A  statement   which  is  not    authenticated  as 

required  by  statute,  constitutes  no  part  of  the  record  of  the  case  on 
appeal,  and  upon  motion  will  be  stricken  out.     Solomon  v.  Fuller,  276. 

3.  Identification    of   Documents. — The  statement  reads:    **The  agreed 

statement  of  facts,  findings  of  the  court,  are  hereby  referred  to,  and 
made  the  statement  on  motion  for  new  trial:"  Held,  that  the  fact  that 
such  papers  were  in  the  transcript  entitled  in  this  suit,  the  statement  of 
facts  signed  by  respective  counsel,  and  findings  of  fact  by  the  district 
judge  and  referred  to  as  above,  was  a  sufficient  identification  to  authorize 
this  court  to  examine  them.  (Hawley,  C.  J.,  dissenting.)  Martens  v. 
Oilson,  489. 

4.  Not  Containing  all  the  Evidence — Findings  of  Fact. — Where  the 

statement  fails  to  show  that  it  contains  all  the  evidence,  the  appellate 
court  will  presume  that  there  was  sufficient  evidence  at  the  trial  to  sus- 
tain the  findings  of  the  court.     Terry  v.  Berry,  514. 

Agreed  Statement  of  Facts  Take  the  Place  of  Findings.  (See  Findings, 
2.)    296. 

Documentary  Evidence  must  be  Embodied  in  a  Statement.  (See  Find- 
ings, 4.)    395. 

STATE  PRISON. 

Warden  Authorized  TO  Employ  Physician.    (See  Statutes,  1.)    418. 

STATUTE  OF  FRAUDS. 
Sale  of  Personal  Property — Change  of  Possession.    (See  Sale,  1.)    242. 

STATUTES. 

1.  State  Prison — ^Warden  to  Employ  Physician. — ^In  construing  the  acts 
to  provide  for  the  government  of  the  state  prison  (Statutes  1877,  66): 
Held,  that  the  authority  to  employ  a  physician  is  vested  in  the  warden 
under  the  clause  conferring  upon  him  the  power  to  appoint  "  all  neces- 
sary help."    State  ex  rel.  Fox  v.  Hobart,  418. 

STATUTES  CITED. 

1861.     Page  24.  Homestead  law,  68-77,  308-329. 

**         "    267.  Surveys  and  surveving,  405-6. 

1864-5.    "      77.  Competency  of  witness,  280. 
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Homestead  exemption,  68-77. 

Eevenue  act — Taxes,  223. 

Claim  against  Virginia  city,  440. 

Possession  of  land — Surveys,  405,  409. 

Incorporation  of  railroad  companies,  94. 

Revenue  act — Taxes,  223. 

Costs  of  criminal  action,  430. 

Selection  and  sale  of  lands,  264. 

Board  of  State  Prison  commissioners,  420. 

Bevenue  act — Taxes,  223. 

Board  of  State  Prison  commissioners,  420. 

Compiled  Laws  Citei>. 
3,  4     Judicial  business,  212-4. 
14.     Bills  of  exchange,  373. 
"  "  186.     Homestead  law,  309. 

235.     Certificate  of  acknowledgment^  353. 
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955.    Orders  of  court  on  Sunday,  23. 
"         **  1104.     Demurrer,  187. 

Counter-claim,  423. 
Excusable  neglect,  202. 
Pleadings  liberally  construed,  191. 
Complaint,  165. 
Garnishee,  105. 
1256.     Awarding  damages,  137. 
<*         '<  1258.     Statement  on  motion  for  new  trial,  235,  396,  416, 

523. 
**         **  1280.    Issuance  of  execution,  256. 

1391.     Appeal  from  judgment,  278. 
1393.     Statement  on  appeal,  236. 
«  **  1396.     Certificate  to  statement,  523. 

1402-3-8.     Undertaking  on  appeal,  210-212. 
1440.     Competency  of  witnesses,  285. 
Costs,  417. 

Entitling  affidavits,  202. 
Complaint,  justice's  court,  88. 
Summons,  89. 
Complaint,  88,  91. 
Transcript  of  judgment,  256. 
<*         "  1623.    Justice's  docket,  91. 

'<         **       1643-4.    Appeal  from  justice's  court,  90,  91. 
«         <<  1652.     Sureties  on  bond  of  indemnity,  348. 

1658.    Pleading,  justice's  court,  89. 
1673.    Judgment,  89. 
"         "  1719.    Accessory  before  the  fact,  390. 

"         "    1780-4-6.     Preliminary  examination,  21. 

1838-9.     Testimony  of  grand  jurors,  389. 
1853.     Indorsement  upon  indictment,  388. 
1876.     Accessory  before  the  fact,  391. 
1899.     Indorsement  upon  indictment,  388. 
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1948.  Challenge  to  petit  jury,  389. 

2043.  Kecording  verdict,  23. 

2075.  Becord  in  criminal  case,  20. 

2316.  Accessory  before  the  fact,  391. 

Sec.        2773.  Attorney-general,  control  of  tax  suits,  210-12. 

2968.  Indemnity  bond,  346. 
"  3128-9,  3148-54-5.     Taxes,  real  and  personal  property,  221. 

3228.  Costs  in  criminal  action,  430. 

3233.  Taxes,  222. 
"  3238-46-50-54.     Taxes  on  proceeds  of  mines,  215-18. 

3442.  Bailroad  company — Highways,  192. 

'*  **  3445.  Condemnation  of  land,  102. 

"         *'  3466.  Eailroad  company  to  ring  its  bell,  122. 

"  3857.  Town  site  act,  522. 

3947.  Foreign  insurance  companies,  426. 
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Statutes  Unitbd  States. 

Town  site  act,  66. 
VoL  14.     Page  253.     Water  ditches— Right  of  way,  264,  268. 

Revised  Statutes  United  States. 

Sections  2319-2325.  Mining  claims,  453-471. 

**       2239.  Water  ditches;  Right  of  way,  402. 

**       2382.  Town  site  act,  100. 

2385.  Pre-emption,  101. 
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STOCKHOLDERS. 

Injuries  Caused  by  the  Breaking  of  a  Ditch — Contbibutoby  Neoli- 
OENCK     (See  Water  Rights,  7.)    431. 

Can  Bring  Suit  for  Damages  Against  Corporation.    (See  Corporation, 
1.)    431. 

STOPPAGE  m  TRANSITU. 

1.  Right  of. — To  enable  the  vendor  of  personal  property  to  exercise  the 

right  of  stoppage  in  transitu,  the  goods  sold  must  be  unpaid  for,  the  ven- 
dee must  be  insolvent,  and  the  goods  must  be  in  transit.  More  v.  Lott, 
376. 

2.  Material  Testimony. — Any  testimony  which  tends  to  show  the  owner- 

ship and  right  of  possession  of  the  goods  in  plaintiff,  is  admissible  in 
evidence.     Id. 

3.  Insolvency  of  Vendee. — ^Any  well-founded  information  of  an  embarrass- 

ment or  failure  on  the  part  of  the  vendee  to  meet  the  demands  of  his 
creditors,  is  sufficient  insolvency  to  justify  the  vendor  in  stopping  the 
goods  sold.  Id. 
4  In  Transit. — Goods  are  in  transit  so  long  as  they  are  on  the  passage,  and 
until  they  come  into  the  actual  or  constructive  possession  of  the  vendee^ 
or  of  some  person  acting  for  him.     Id. 

STREET. 
Public.     (See  Pleadings,  1.)    107. 
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SUMMONS. 
SuTFiciENCY  OF,  IN  JUSTICE'S  CouBT.     (See  Justice  of  the  Peace,  1.)    85. 

SUNDAY. 

1.  Orders  Made  on. — The  provisions  of  the  statutes  of  this  state  (1  Oomp. 
L.  956)  authorizing  the  court  to  **  receive  a  verdict  or  discharge  a  jury,** 
carries  with  it  the  power  to  have  the  verdict  recorded,  and  authorizes 
the  court  to  make  such  orders  as  may  be  incident  to  the  power  given, 
such  as  designating  a  day  when  it  would  pronounce  judgment  upon  the 
verdict.     State  v.  Rover,  18. 

Undertaking  on  Appeal  Executed  on.     (See  Appeal,  3.)    203. 

SURETIES. 

When,  are  not  Liable  on  Undertaking  to  Prevent  Levy  op  AtTACH- 
MENT.     (See  Attachment,  1. )    296. 

Bond  op  Indemnity.     (See  Practice  Act,  3.)    341. 

SURVEY. 

l'  Possession  op  Lands. — In  construing  the  act  to  regulate  surveyors  and 
surveying,  (Stat.  1861,  267;  Stat.  1864-5,  344):  Held,  that  the  surveys 
of  land  to  be  evidence  of  possession  must  be  filed  for  record  within  the 
time  provided  by  statute,  and  that  the  burden  of  proof  was  upon  the 
plaintiff  to  show  that  they  were  so  recorded.     Rivers  v.  Burhank,  398. 

TAXES. 

1.  Certipicate  op  Sale — Signature  must  be  Proven. — It  is  essential  to  the 

validity  of  a  certificate  of  sale,  executed  by  an  officer  of  another  state, 
that  it  be  shown  that  the  person  signing  it  is  the  officer  authorized  by  the 
laws  of  that  state  to  execute  it,  and  that  his  signature  thereto  is  genuine. 
Ward  V.  Carson  River  Wood  Co.,  45. 

2.  Sale  op  Property  por. — Where  property  is  sold  for  taxes  in  a  summary 

nlanner,  without  any  regular  proceedings  in  a  court  of  justice,  it  is  essen- 
tial that  all  the  requirements  of  the  law  should  be  strictly  complied  with. 
Id, 

3.  Tax  on  Proceeds  op  Mines. — In  construing  section  ten  of  the  act  provid- 

ing for  the  taxation  of  the  net  proceeds  of  mines  (2  Oomp.  Laws,  3254): 
Held,  that  there  is  nothing  in  said  section  to  prevent  the  collection  of 
such  taxes  quarterly.  (State  v.  Eureka  Con.  M.  Co.,  8  Nev.  16,  affirmed.) 
State  V.  Cat:  if.  Go.  203;  State  v.  C.   V.  M.  Co.,  228. 

4.  Ten  Per  Cent.  Penalty. — In  construing  the  various  sections  of  the  rev- 

enue law  relating  to  the  collection  of  delinquent  taxes:  Held,  that  the 
per  centum  penalty  imposed  by  section  twenty-four  (2  Oomp.  Laws, 
3148),  does  not  apply  to  suits  brought  for  the  collection  of  delinquent 
taxes  on  the  proceeds  of  mines,  and  that  such  percentage  is  not  imposed 
or  authorized  by  section  one  of  the  act  prescribing  an  additional  penalty 
for  non-payment  of  taxes.  (2  Comp.  Laws,  3228.)  (Hawley,  C.  J.,  dis- 
senting.)   State  V.  Cal  M.  Co.,  203;  StaUY.  C.  V.  M.  Co.,  228. 
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6.  Deduction  op  Fifteen  Dollabs  per  Ton. — The  mine-owner  working  hia 
ores  under  the  Freiburg  process  is  not  entitled  to  an  exemption  of  fifteen 
dollars  per  ton  in  addition  to  the  actual  cost  of  working  the  ore.  (State 
V.  Eureka  Con,  M.Co.,  8  Nev.  15,  affirmed.)  State  v.  Northern  Belle  M, 
<k  M,  Co,,  250. 

6.  Suit  for  DELiNQxnsNT  Taxes  and  Penalties. — The  complaint  in  this 

action  shows  that  an  action  was  commenced  by  the  state  to  recover  the 
delinquent  taxes  and  penalties  due  on  the  proceeds  of  defendant's  mine, 
and  thereafter,  while  said  suit  was  pending  and  undetermined,  the  plaint- 
iff, at  the  instance  and  by  the  consent  of  the  defendant,  in  open  court 
withdrew  from  the  consideration  of  the  court  the  question'  of  plaintiffs 
right  to  recover  the  penalties  in  addition  to  said  tax,  without  prejudice 
to  plaintiff*s  right  to  bring  an  action  for  said  penalties;  that  thereafter 
plaintiff  brought  this  suit  to  recover  said  penalties:  Held,  upon  a  demur- 
rer to^said  complaint,  that  this  action  might,  although  a  part  of  the  same 
cause  of  action,  under  the  special  facts  alleged,  be  maintained  for  the 
penalties.     State  v.  CaL  M,  Co,,  286;  State  v.  Con,  Vir,  Mi  Co,,  296. 

7.  Withdrawal  of  Penalties  not  a  Dismissal  of  the  Action. — Held,  that 

the  complaint  in  this  action  does  not  show  that  the  former  action  was 
dismissed,  and  that  the  demurrer  upon  the  ground  that  there  is  another 
action  pending  for  the  same  cause  of  action  is  well  taken.     Id, 
S.  Percentage  of  District  Attorney. — Held,  that  the  district  attorney  is 
entitled  to  five  per  cent,  on  the  tax  and  penalty.     Id, 

Costs  AGAINST  Garnishee  not  a  "Tax,  Impost  or  Fine."    (See  Costs,  1.) 
103. 

Attorney-general — Control  of  Tax  Surra.  (See  Attorney-general,  1.) 
203. 

Tax  on  Foreign  Insurance  Companies  is  Constitutional.  (See  Consti- 
tution, 1.)    424. 

TERM  OF  COURT. 

Jurisdiction  on  Motion  to  Set  Aside  Judgment — Lapse  of  Term.  (See 
Jurisdiction,  1.)    268. 

TITLE. 

1.  To  Property. — The  declaration  of  a  party  while  in  the  possession  of  per- 
sonal property  that  it  belonged  to  him,  and  it  being  marked  in  his  name, 
furnished  some  evidence  in  proof  of  his  title.  Hanson  v.  Ckiatovich, 
395. 

When  Title  to  Land  is  Immaterial.     (See  Trover,  1.)    44. 

When  not  Affected  by  Declarations  of  Assignee  of  a  Contract. 
(See  Declarations,  1.)    45. 

Title  to  Land — ^Right  of  Way.     (See  Railroads,  1.)    92. 

Custom  as  to  Possessory  Title  not  Admissible.    (See  Custom,  1.)    399. 

TOWN  SITE. 
Sufficiency  OF  Deed  from  Trustee.    (See  Deed,  1.)    514. 

TRESPASS. 

Complaint  Const9«ted-— Damages—Extracting  Orb  from  Mines.    (See 
Mining  Claims,  1.)    157. 
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TRIAL. 
See  Criminal  Law. 

TROVER. 

1.  Action  of  Tbovee. — ^In  an  action  of  trover  to  recover  the  value  of  wood 

cut  by  defendants,  under  a  contract  with  plaintiffs,  upon  land  to  which 
the  plaintiffs  claim  possessory  title:  Held,  that  the  defendants  could  not 
defeat  a  recovery  by  showing  the  title  to  be  in  the  government  of  the 
United  States,  unless  he  connects  himself  with  the  government  title. 
Wardv.  Carson  River  Wood  Co,,  4A, 

2.  Idem— Whbn  Demand  not  Necessary. — ^When  there  has  been  an  actual 

conversion  of  personal  property,  no  demand  is  necessary,  in  order  to  sus- 
tain the  action  of  trover.   *  Id.  45. 

3.  Idem — Conversion. — The  taking  of  personal  property  under  an  invalid 

sale,  with  the  intent  to  convert  it  to  one's  own  use,  amounts  to  a  conver- 
sion, and  the  true  owner  of  the  property  can  recover  its  value  in  an 
action  of  trover,  without  making  any  demand,  notwithstanding  the  fact 
that  the  purchaser  purchased  the  property  in  good  faith,  believing  his 
title  to  be  valid.    Id, 

4.  Idem — Liability  of  Bailee. — A.  was  the  owner  of  wood  in  Alpine  county, 

California.  It  was  there  wrongfully  taken  by  B.  and  C,  claiming  it  as 
their  own.  It  was  delivered  in  the  Carson  river  to  D.,  as  a  bailee  for  B. 
and  C,  and  transported  to  Empire  City,  Nevada,  at  the  expense  of  R 
and  C,  and  was  there  sold  to  E.,  where  a  demand  for  the  wood  was  made 
by  A.  of  the  bailee,  and  refused.  Held,  that  the  conversion  took  place 
in  Alpine  county,  California;  that  the  refusal  of  the  bailee  to  deliver 
the  wood  when  demanded,  did  not  amount  to  a  new  conversion;  that  by 
the  refusal,  the  bailee  became  liable  to  the  same  extent  that  K  and  C. 
and  E.  were  liable,  and  no  more,  and  that  they  were  only  liable  for  the 
value  of  the  wood  at  the  place  of  conversion.     Id, 

5.  Idem — Measure  of  Damages. — There  being  nothing  in  this  case  calling 

for  special  or  exemplary  damages:  Held,  that  the  plaintiff  was  entitled 
to  recover  the  value  of  the  wood  at  the  time  of  the  conversion,  with 
legal  interest  from  that  date  up  to  judgment.     Id, 

6.  Idem — Form  of  Verdict. — ^The  jury,  in  an  action  of  trover,  found  a  ver- 

dict in  favor  of  plaintiff  *'for  the  possession  of  the  personal  property 
described  in  the  complaint,  and  if  a  return  thereof  cannot  be  had,  then," 
etc.  The  court,  in  entering  judgment^  followed  the  language  quoted: 
Held,  that  the  pleadings  did  not  authorize  such  a  finding;  that  this  part 
of  the  verdict  was  mere  surplusage,  and  that  it  ought  to  have  been  dis- 
regarded in  entering  judgment,  and  that  the  judgment  should  be  modi- 
fied. Swan  V.  Smith,  257. 
Complaint  Construed— Damages  Extracting  Orb  from  Mines.  (See 
Mining  Claims,  1.)     157. 

TRUST  AND  TRUSTEE. 
Sufficiency  of  Deed  from  Town-site  Trustee.     (See  Deed,  1.)    514. 

UNDERTAKING^  ON  APPEAL. 
Form  of.     (See  Appeal,  2.)    203. 
Executed  on  Sunday,  Valid.     (See  Appeal,  3.)    20a 
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undertaking  on  attachment. 

Undebtakiko  to  Pbevent  Levy  of  Attachment.      (See  Attachment,  1.) 
296. 

VENDOR  AND  VENDEE. 

Knowledge  of  Fraudulent  Iittent  in  Sale  of  Pebsonal  Pbofebtt. 
(See  Sale,  3,  4.)    287. 

Right  of  Stoppage  in  transitu.    (See  Stoppage  in  Transita,  1-4.)    376. 

VENUE. 

Crime  Committed  in  one  County  when  one  of  Defendants  is  in  another 
County.     (See  Criminal  Law,  9-11.)    386. 

VERDICT. 
Against  Evidence.     (See  New  Trial,  1.)    107. 
When  will  not  be  Set  Aside.     (See  Instractions,  2.)    107. 
Fobm  of,  in  Action  of  Trover.     (See  Trover,  6.)    257. 
Conflict  OF  Evidence.     (See  Evidence,  1.)    427. 
Sustained  by  the  Evidence.    (See  Water  Rights,  5.)    431. 

WAIVER. 

MonoN  TO  set  aside  Indictment  must  be  made  befobe  Demxtbrer  or 
Plea.     (See  Indictment,  2.)    386. 

Of  Objections  to  Fobm  of  Pleadings.     (See  Pleadings,  7.)    492. 

WARDEN  STATE  PRISON. 
AuTHOBiZED  TO  EMPLOY  PHYSICIAN.     (See  Statutes,  1.)    418. 

WATER  RIGHTS. 

1.  DrvEBSiON  OF  Water — In  actions  for  the  wrongful  diversion  of  water  the 

court  is  authorized  to  enter  a  decree  in  favor  of  plaintiff  for  the  water, 
and  to  tax  the  costs  of  the  action  against  the  defendant,  irrespective  of 
the  amount  of  the  judgment  for  damages.     Brown  v.  Ashley,  251. 

2.  Boundaries  of  JjAITD. — ^The  water-course,  and  not  the  meander  line  by 

which  it  is  surveyed,  is  the  boundary  of  the  fractional  subdivision  of 
land.     Shoemaker  v.  Hatch,  261. 

3.  Idem— Island,  when  Pabt  of  the  Land. — To  determine  the  question 

of  iact,  whether  a  bar  or  island  is  part  of  the  land  upon  either  side  of  the 
stream,  the  relative  size  and  permanence  of  the  channels,  the  size  of  the 
island  compared  with  the  size  of  the  stream,  and  the  conformity  or  diver- 
gence of  course,  between  the  meander  line  and  the  main  channel,  must 
all  be  taken  into  account.    Id, 

4.  Damages  for  Right  of  Way. — ^Under  the  act  of  congress  of  July  26, 

1866,  the  defendant  had  the  right  to  construct  his  ditch  across  the  public 
lands  of  the  United  States,  and  could  not  be  held  responsible  in  damages 
for  the  digging  of  the  ditch,  to  any  party  who  came  into  possession  of 
said  land  after  the  ditch  had  been  completed.    Id. 
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5.  Injuries  caused  by  the  Breaking  op  a  Ditch. — The  facts  of  the  case 

reviewed  at  length:  Held,  that  the  evidence  supported  a  verdict  in  favor 
of  plaintiffs.     Burbank  v.  West  Walker  R.  D.  Co.,  431. 

6.  Idem. — Held,  that  the  defendant  was  bound  to  provide  against  such  floods 

as  had  occurred  within  his  knowledge.     Id. 

7.  Idem — Contributory  Negligence. — The  plaintiffs  were  stockholders  and 

officers  of  the  corporation  defendant;  as  such  they  frequently  urged  upon 
the  trustees  the  necessity  of  fluming  the  west  fork  of  Desert  creek  to 
prevent  the  injury  which  occurred;  when  overruled,  they  offered  to  do 
t>.e  work  themselves,  and  were  threatened  with  personal  violence:  Held, 
that  they  were  not  guilty  of  contributory  negligence.     Id. 

8.  Pleadings. — Where  the  damages  were  not  claimed  on  account  of  the  mere 

existence  of  the  ditch,  but  were  claimed  on  account  of  the  careless  man- 
agement of  the  ditch  and  neglect  of  defendant  to  provide  proper  means 
of  discharging  the  waters  of  the  west  fork  of  Desert  creek  into  their  nat- 
ural channel  in  case  of  flood:  Held,  that  neither  the  pleadings  nor  the 
evidence  entitled  the  defendant  to  raise  the  question  of  prescription.   Id, 

WITNESS. 

1.  Credibility  of  Witio:ss. — ^A  witness,  upon  cross-examination,  may  be 
asked  concerning  his  past  life,  as  to  whether  he  has  ever  been  in  the 
state  prison,  and  if  so,  for  what  offense,  for  the  purpose  of  affecting  his 
credibility  as  a  witness.      Wicks  v.  Lijypman,  500. 

When  allowed  to  give  his  Eeasons  for  filing  a  Complaint  in  a  Crim- 
inal Action.     (See  Criminal  Law,  5.)     17. 

Surviving  Partner  not  the  Representative  op  a  Deceased  Person. 

(SeePractice  Act,  1.)    284. 

Competency  op  Witness.     (See  Practice  Act,  2,  4,  5.)    284,  356. 
Perjury  OP  Witness.    (See  Instructions,  6.)    330. 
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